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^  2.  O  VI 


PEEFACE. 


The  absence  of  decisions  by  Chief  Justice  Waite  from  this 
yolnme  is  due  to  the  fact  that  his  last  two  vacations  have  been 
given  chiefly  to  the  work  of  the  Second  Circuit  in  the  city  of 
New  York,  where  the  appointment  of  Judge  Blatchford  to  the 
Circuit  Court,  and  the  illness  of  Mr.  Justice  Hunt,  had  caused  an 
accumulation  of  business,  which  could  only  be  dispatched  by  some 
other  justice  of  the  Supreme  Court.  Decisions  of  the  Chief 
Justice  in  Circuit  Court  during  the  last  two  years  are  to  be  looked 
for,  therefore,  in  the  late  volumes  of  Blatchford^s  Reports. 

The  great  importance  of  the  question  discussed  in  the  Arlington 
Case,  B8  reported  in  this  volume,  must  be  the  excuse  for  inserting 
at  such  length  the  learned  brief  of  the  counsel  who  appeared  for 
the  United  States  in  the  case. 

In  the  important  case  of  The  Atlantic,  Mississippi  and  Ohio 
Railroad  Company,  the  Bill,  the  Decree  appointing  Receivers, 
and  the  Decree  for  a  Sale  of  the  road,  were  thought  to  be  of  ex- 
traordinary value  as  precedents  in  Equity,  and  are  for  that  reason 
inserted  in  full. 

The  important  decision  of  Judge  Rives  in  the  Reynolds  Case 
is  reported,  in  connection  with  a  complete  record  of  the  evidence ; 
so  also  is  the  charge  of  Judge  Rives  in  the  matter  of  the  county 
judges  given. 


VI  PBBPACB. 

In  the  Appendix  is  an  exhaustive  and  valuable  history  of  the 
jurisdiction  of  the  class  of  Federal  Courts  known  as  District 
Courts  with  Circuit  Court  powers. 

There  also  appears  in  the  Appendix  a  learned  letter  from  a 
distinguished  Western  jurist,  presenting  views  in  regard  to  the 
Arlington  Case  which  were  not  suggested  at  the  trial  of  the  cause. 

Norfolk,  Va.,  December,  1879. 


OMISSION. 

On  page  354,  under  the  head  of  The  Stewart  Petition,  the 
following  Syllabus  was  erroneously  omitted  : 

An  agreement  that  so-called  preferred  stock  of  a  railroad  company  shall  be  a 
lien  of  a  certain  dignity,  if  brought  to  the  knowledge  of  subsequent  incum- 
brancers, or  their  agents,  creates  a  valid  equitable  lien  as  against  them,  on 
the  principle  that  equity  considers  that  as  done  which  ought  to  be  done. 

Where  mortgage  bonds  of  a  railroad  company  past  due  were  funded  by  the 
company  into  registered  certificates  bearing  a  higher  rate  of  interest  and 
giving  additional  time  for  the  payment  of  the  bonds,  and  there  was  no 
agreement,  express  or  implied,  between  the  company  and  the  bondholders 
that  the  acceptance  of  the  certificates  should  operate  as  a  waiver  of  the 
lien  of  the  bonds, 

Hdd,  Not  to  be  a  waiver  of  such  lien,  and  not  to  operate  as  a  novation. 
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UNITED  STATES  CIRCUIT  AND  DISTRICT 

COURTS, 

FOR  THE  FOURTH  CIRCUIT. 


United  Slates  OireuU   Court,  Eadem  District  of   Virginia,  at 

Biohmond,  May  14th,  1879. 

Ex  Pakte  Edmund  Kinney. 

There  are  two  classes  of  privil^es  attaching  to  an  American  citizen,  to  wit : 
(1)  those  which  he  has  as  a  citizen  of  the  United  States ;  and  (2)  those 
which  he  has  as  a  citizen  of  the  State  where  he  resides  as  a  memher  of 
society. 

The  Fourteenth  Amendment  of  the  United  States  Constitution  forbids  the  States 
from  abridging  the  privileges  belonging  to  a  person  as  a  citizen  of  the 
United  States ;  but  does  not  forbid  the  States  from  abridging  the  privileges 
belonging  to  their  citizens  as  citizens  of  States. 

Marriage  is  a  privilege  belonging  to  persons  as  members  of  society,  and  as  citi- 
zens of  the  States  in  which  they  reside,  and  may  be  abridged  at  the  will  of 
the  States  in  which  tliey  reside. 

Marriage,  though  a  contract,  is  more  than  a  civil  contract,  and  is  not  affected 
by  the  clause  of  the  10th  section  of  1st  article  of  the  Constitution  forbid- 
ding a  State  from  passing  any  laws  impairing  the  obligation  of  con- 
tracts. 

A  prisoner  who  has  been  prosecuted  and  imprisoned  by  his  State  for  violating 
a  law  of  his  State  relating  to  marriage,  cannot  be  relea»sed  by  a  United 
States  court  on  habeas  corpita,  on  the  ground  that  such  law  violates  the 
Constitution  or  a  law  of  the  United  States. 

Section  1977  of  the  United  States  Revised  Statutes,  giving  to  all  persons  the 
same  right  of  making  and  enforcing  contracts  as  is  enjoyed  by  white  per- 
sons, only  extends  to  lawful  contracts,  and  does  not  extend  to  a  marriage 
declared  void  by  the  law  of  the  State  of  the  parties  to  the  marriage  ;  and 
this,  whether  the  ceremony  of  marriage  was  performed  in  that  State  or 
in  another  State,  where  such  marriage  was  legal,  if  the  parties  to  it  go  out 
of  the  State  of  their  residence  in  order  to  evade  her  laws,  and  return  to 
live  and  cohabit  in  the  State  in  positive  violation  of  her  express  law. 
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10  Ex  PARTE  Edmund  Kinney. 

Statement  of  the  case. 

On  petition  praying  that  the  writ  of  habeas  corpus  be  ad- 
dressed to  Samuel  A.  Swann,  superintendent  of  the  penitentiary 
of  Virginia,  in  whose  custody  the  petitioner  is  detained. 

This  petition  was  addressed  to  the  judges  of  the  United 
States*  Circuit  Court  for  the  Eastern  District  of  Virginia,  and 
was  heard  at  Richmond  on  the  13th  May  before  Judge  Hughes, 
who  rendered  his  decision  on  ^the  following  day,  denying  th^ 
prayer  of  the  petition  and  dismissing  it. 

i.  L,  Lewis,  United  States  Attorney,  appeared  for  the  peti- 
tioner. 

James  O.  Field,  Attorney- General  of  Virginia,  appeared  for 
the  Commonwealth  of  Vtrginia. 

Kinney's  petition  alleges  that  for  five  years  he  has  been  a  resi- 
dent of  the  county  of  Hanover  in  this  State;  that  he  is  of  the 
negro  race ;  that  he  is  confined  in  the  Virginia  penitentiary  in 
violation  of  the  Constitution  and  laws  of  the  Unitc^.  States ;  and 
prays  for  discharge  from  such  confinement.  The  petition  states 
that  in  October  last  petitioner  and  Mary  S.  Hall,  a  white 
woman,  visited  Washington  in  the  District  of  Columbia,  and 
were  there  legally  married ;  that  they  soon  thereafter  returned 
to  Hanover  County,  and  there  lived  together  as  man  and  wife ; 
that  they  were  subsequently  arrested,  tried  and  convicted  by  a 
State  court  for  feloniously  leaving  the  State  of  Virginia  for  the 
purpose  of  marrying,  and  for  having  married  in  the  District  of 
Columbia,  and  for  having  returned  to  this  State  and  cohabited  ; 
that  upon  such  conviction  they  were  each  sentenced  to  serve  a 
term  of  five  years  at  hard  labor  in  the  penitentiary,  where  they 
are  now  confined.  Petitioner  claims  that  a  marriage  lawful  in 
the  District  of  Columbia  is  lawful  everywhere  in  the  United 
States,  enabling  those  so  married  to  live  together  as  man  and 
wife  in  any  part  of  the  United  States,  and  that  any  State  law 
furbidding  them  to  do  so  is  contrary  to  the  Constitution  and 
void. 
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The  following  is  the  decision  of  the  court: 

HUGHES,  J. — The  question  presented  by  this  petition  in- 
volves so  seriously  the  relations  of  the  Federal  courts  to  the  laws 
of  the  States  and  their  administration  by  State  tribunals,  that  I 
shall  be  excused  forgiving  a  carefully  considered  and  painstaking 
explanation  of  the  ground  of  my  action  in  this  matter.  Ijeav- 
ing  out  of  the  text  such  words  and  clauses  as  have  no  application 
to  the  case,  the  following  are  rfie  provisions  of  law  relating  to 
the  jurisdiction  of  this  court  on  the  question  of  awarding  a  writ 
of  habeas  corpus  on  this  petition  : 

Section  753  of  the  Revised  Statutes  of  the  United  States  pro- 
vides that  the  writ  of  habeas  corpus  shall,  in  no  case,  extend  to 
a  prisoner  in  jail,  unless  (among  other  instances,  of  which  this 
is  not  one)  "  where  he  is  in  custody  in  violation  of  the  Consti- 
tution or  a  law  of  the  United  States."  Section  754  requires  that 
the  application  for  the  writ  shall  be  in  writing,  setting  out  the 
facts  concerning  the  petitioner's  detention,  verified  by  affidavit ; 
and  section  755  authorizes  the  writ  to  issue,  "  unless  it  appears 
from  the  petition  itself  that  the  applicant  is  not  entitled  thereto." 

The  writ,  therefore,  is  not  issued  as  a  matter  of  couree. 
Whether  it  shall  go  out  or  not  depends  upon  the  facts  presented 
by  the  petition,  showing  whether  or  not  the  petitioner's  deten- 
tion in  jail  is  in  violation  of  the  Constitution  or  a  law  of  the 
United  States.  If  it  appears  from  the  petition  itself  that  the 
Constitution  or  a  law  of  the  United  States  has  not  been  violated 
in  the  petitioner's  arrest  and  imprisonment,  then,  of  course,  the 
writ  must  not  go  out.  It  is  essential,  therefore,  to  inquire 
whether,  in  the  facts  stated  by  the  petition,  the  Constitution  or 
any  law  of  the  United  States  has  been  violated ;  and  first,  I  will 
consider  whether  there  has  been  a  violation  of  the  Constitution. 

It  must  not  be  forgotten  that  the  Federal  courts  are  forbidden 
to  issue  the  writ  of  habeas  corpus  in  favor  of  a  prisoner  in  jail 
under  conviction  of  a  State  court,  unless  the  petition  itself  makes 
a  case  for  jurisdiction  under  section  753.  I  am  to  inquire 
whether  the  averments  in  this  petition  release  me  from  that  in- 
hibition. I  can  imagine  no  subject  on  which  the  Federal  courts 
ought  to  be  more  considerate  in  assuming  jurisdiction. 

The  petitioner  here  is  a  negro  man ;  but  the  question  of  issu- 
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ing  the  writ  does  not  turn  upon  any  provision  of  the  Constitu- 
tion relating  particularly  to  race  or  color.  It  is  only  the  Fif- 
teenth Amendment  which  makes  special  mention  of  that  subject, 
in  providing  that  the  right  of  a  citizen  of  the  United  States  to 
vote  shall  not  be  denied  or  abridged  on  account  of  race  or 
color.  No  other  provision  relates  particularly  to  the  distinction  of 
race  or  color.  And  as  no  question  of  voting  is  raised  in  this  case, 
we  have  no  concern  with  the  Fifteenth  Amendment.  The  question 
here  is  one  of  marrying,  and  there  is  nothing  in  the  National 
Constitution  expressly  forbidding  a  State  from  abridging  the  right 
of  marrying,  or  indeed  any  right  but  that  of  voting,  on  account 
of  race  or  color.  The  Fifteenth  Amendment  embodies  the  im- 
plication that  a  State  may  abridge  any  privileges  of  its  citizens 
other  than  that  of  voting.  No  provision  of  the  Constitution  re- 
lating particularly  to  the  colored  man  as  such  has  been  violated 
by  the  State  of  Virginia  in  the  prosecution,  conviction,  and  im- 
prisonment of  this  petitioner. 

If  any  constitutional  provision  has  been  violated  at  all,  it  is 
only  some  general  provision  relating  to  the  rights  and  privileges 
of  citizens  at  large.  Is  it  contended  that  the  1st  section  of  the 
Fourteenth  Amendment  has  been  violated  ?  That  section  de- 
clares that  "all  persons  born  in  the  United  States  are  citizens  of 
the  United  States  and  of  the  State  wherein  they  reside,"  and 
provides  that  "no  State  shall  make  or  enforce  any  law  which  shall 
abridge  the  privileges  of  citizens  of  the  United  States,  nor  deny 
to  any  person  within  its  jurisdiction  the  equal  protection  of  the 
laws."  This  section,  after  declaring  that  all  persons  born  in  the 
United  States  shall  be  citizens  (1)  of  the  United  States  and  (2) 
of  the  State  wherein  they  reside,  goes  on  in  the  same  sentence 
to  provide  that  no  State  shall  abridge  the  privileges  of  citizens 
of  the  United  States  ;  but  does  not  go  on  to  forbid  a  State  from 
abridging  the  privileges  of  its  own  citizens.  Leaving  the  matter 
of  abridging  the  privileges  of  its  own  citizens  to  the  discretion 
of  each  State,  the  section  proceeds,  in  regard  to  the  latter,  only 
to  provide  that  no  State  "shall  deny  to  any  person  within  its 
jurisdiction  the  equal  protection  of  the  laws." 

Thus  it  is  seen  that  the  Fourteenth  Amendment  itself  classifies 
the  privileges  of  citizens  into  those  which  they  have  as  "citizens 
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of  the  United  States,"  and  those  which  they  have  as  "  citizens 
of  the  State  wherein  they  reside  ;"  and  this  classification  has  been 
abundantly  recognized,  illustrated,  and  enforced  by  the  Supreme 
Court  of  the  United  States  in  numerous  decisions.  See  Truetees 
of  Dartmouth  College  v.  Woodwai'd,  4  Wheaton,  629 ;  Gibbons 
V.  Oden,  9  Wheaton,  203;  Neto  York  City  v.  3/i7n,  11  Peters, 
133;  Scott  V.  Sarulford,  19  Howard,  404-6  and  580;  IAceiv<e 
Tax  Cases,  5  Wall.  471  ;  Paul  v.  Virginia]'^  Wall.  180;  United 
SifUes  V.  Witt,  9  Wall.  41 ;  The  Slaughter  House  Cases,  16  W^ll. 
36  ;  United  States  v.  Reese  et  al,,  2  Otto,  214 ;  and  United  States 
V.  Cruikshank  et  aL,  2  Otto,  542.  See  also  Corfield  v.  Coryell, 
4  W^ash.  C.  C.  371 ;  United  States  v.  Petersburg  Judges  of  Elec- 
tion, 1  Hughes,  505;  and  The  Federalist,  No.  45. 

The  rights  which  a  person  has  as  a  citizen  of  a  State  are  those 
which  pertain  to  him  as  a  member  of  society,  and  which  would 
belong  to  him  if  his  State  were  not  a  member  of  the  American 
Union.  Over  these  the  States  have  the  usual  powers  belonging 
to  government;  and  these  powers  "  extend  to  all  objects,  which, 
in  the  ordinary  course  of  affairs,  concern  the  lives,  liberties 
(privileges),  and  properties  of  the  people;  and  of  the  inter- 
nal order,  improvement,  and  prosperity  of  the  State."  Fed- 
eralist, No.  45.  "The  framers  of  the  Constitution  did  not 
intend  to  restrain  the  States  in  the  regulation  of  their  civil 
institutions,  adopted  for  internal  government,  and  the  instru- 
ment they  have  given  us  is  not  to  be  so  construed;"  Chief 
Justice  Marshall,  speaking  specially  of  marriage,  in  the  Dart- 
mouth College  Case,  4  W^heaton,  629.  Their  powers  extend,  of 
course,  to  the  control  of  the  domestic  relations  of  all  classes  of 
citizens  of  a  State. 

On  the  other  hand,  the  rights  which  a  person  has  as  a  citizen 
of  the  United  States  are  such  as  he  has  by  virtue  of  his  State 
being  a  member  of  the  American  Union  under  the  provisions  of 
our  National  Constitution.  For  instance,  a  man  is  a  citizen  of 
a  State  by  virtue  of  his  being  native  and  resident  there;  but  if 
he  emigrates  into  another  State  he  becomes  at  once  a  citizen 
there  by  operation  of  the  provision  of  the  Constitution  of  the 
United  States  making  him  a  citizen  there ;  and  he  needs  no 
special  naturalization,  which  but  for  the  Constitution  he  would 
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need  to  become  such  a  citizen.  Again,  if  a  citizen  of  Virginia 
is  allowed  by  her  laws  to  carry  on  a  business  by  paying  a  certain 
tax,  a  citizen  of  Maryland  who  comes  into  Virginia  and  pays  the 
tax  is  entitled  under  the  National  Constitution  to  carry  on  the 
same  business  in  Virginia.  The  Virginian  carries  on  the  busi- 
ness here  by  right  of  his  Statue  citizenship  ;  the  Mary  lander  car- 
ries it  on  here  by  right  of  his  national  citizenship.  In  the 
Slaughter  House  Cases  the  Supreme  Court  of  the  United  States 
had  under  review  an  act  of  the  Legislature  of  Louisiana  incor- 
porating a  company  and  conferring  upon  it  the  exclusive  privi- 
lege of  slaughtering  animals  within  a  defined  area  adjoining  the 
city  of  New  Orleans.  Certain  butchers  of  the  vicinity,  who 
were  thus  deprived  of  the  privilege  of  exercising  their  trade  in 
that  area,  assailed  the  charter  as  contrary  to  the  provision  of  the 
Fourteenth  Amendment  of  the  National  Constitution  quoted 
above.  But  the  Supreme  Court  held  that  the  privilege  of  butch- 
ering animals  was  of  the  class  belonging  to  persons  as  citizens  of 
their  State,  and  not  belonging  to  them  as  citizens  of  the  United 
States.  It  therefore  held  that  the  legislative  act  abridging  this 
right  of  the  New  Orleans  butchers,  and  confining  it  exclusively 
to  a  favored  corporation,  did  not  violate  the  Fourteenth  Amend- 
ment or  any  law  passed  under  it,  and  could  not  be  the  subject  of 
relief  by  a  Federal  court,  however  unjust  the  State  law. 

In  the  light  of  this  commentary,  can  it  be  intelligently  con- 
tended that  the  laws  of  Virginia  relating  to  marriage  are  obnox- 
ious to  the  Fourteenth  Amendment  ? 

These  laws  are  as  follows : 

The  9th  section  of  chapter  104  of  the  Code  of  Virginia  pro- 
vides that  "  no  man  shall  marry  his  mother,  grandmother,  stej)- 
mother,  sister,  daughter,  granddaughter,  half-sister,  aunt,  son's 
widow,  wife^s  daughter  or  her  grandmother  or  step-mother,  broth- 
er's daughter's  or  sister's  daughter."  The  10th  section  of  the 
same  chapter  provides  that  no  woman  shall  marry  within  degrees 
correlative  with  those  defined  in  the  9th  section.  Among  still 
other  inhibitions  of  marriage,  the  same  Code,  in  the  1st  section 
of  chapter  105,  provides  that  "  all  marriages  between  a  white 
person  and  a  negro,  and  all  marriages  which  are  prohibited  by 
law  on  account  of  either  of  the  parties  having  a  former  wife  or 


Ex  PARTE  Edmund  Kinney.  15 

Opinion  of  the  court. 

- 

husband  then  living,  shall  be  absolutely  void,  without  any  decree 
of  divorce  or  other  legal  process." 

The  penal  provisions  are  as  follows  :  "  If  any  person  marry  in 
violation  of  the  9th  or  10th  section  of  chapter  104  of  the  Code, 
he  shall  be  confined  in  jail  not  more  than  six  months,  or  fined 
not  exceeding  $500,  at  the  discretion  of  the  jury.  Any  white 
person  who  shall  intermarry  with  a  negro,  or  any  negro  who  shall 
intermarry  with  a  white  person,  shall  be  confined  in  the  peniten- 
tiary not  less  than  two  nor  more  than  five  years."  Criminal 
Revisal  of  1878,  chapter  8,  sections  3  and  8. 

It  is  clear  that  I  am  bound  by  the  authorities  which  have  been 
cited  to  treat  the  privilege  of  marriage  as  belonging  to  the  class 
which  a  person  has  as  a  member  of  society,  and  not  to  the  class 
which  he  has  by  virtue  of  the  State  in  which  he  resides  being  a 
member  of  the  American  Union.  If  Virginia  were  in  the  mid- 
ocean  or  on  the  antipodal  continent,  her  control  over  the  rights 
and  privileges  of  her  citizens  as  members  of  society,  including 
marriage,  would  be,  no  more  certainly  than  now,  unrestrained 
by  any  provision  of  the  National  Constitution.  The  right  to 
enact  as  law  any  one  of  the  three  prohibitions  of  marriage  which 
have  been  quoted  from  the  Code,  as  between  her  own  citizens 
residing  within  her  own  territory,  is  as  clear  as  the  right  to  make 
the  other  two.  With  the  propriety,  policy,  or  justice,  of  such  laws 
a  court  of  the  United  States  has  nothing  to  do.  As  individual 
citizens,  their  judges  might  possibly  question  the  policy  of  such 
a  State  law,  but  as  judicial  officers  they  can  only  inquire  what  is 
the  law.  The  Fourteenth  Amendment  gives  no  power  to  Con- 
gress to  interfere  with  the  right  of  a  State  to  regulate  the  domes- 
tic relations  of  its  own  citizens,  and  if  a  State  enact  such  laws  as 
those  which  have  been  quoted,  the  Federal  courts  must  respect 
them  as  they  stand,  without  inquiring  into  the  reasons  of  them. 
However  harsh  a  State  law  may  be,  they  can  only  say,  with  Ul- 
pian,  "  Hog  quidem  perquam  durum  est,  sed  ita  lex  scripta  edP 

The  clause  of  the  Fourteenth  Amendment  under  review  makes 
a  further  distinction.  After  declaring  that  no  State  shall  make 
any  law  which  shall  abridge  the  privileges  of  citizens  of  the 
United  States,  it  adds :  "  Nor  deny  to  any  person  within  its 
jurisdiction    the    equal    protection   of  the  laws."     Here   is   a 
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distinction  between  citizens  of  the  United  States  and  "any  per- 
sons," whether  citizen  or  alien,  residing  or  happening  to  be 
within  the  borders  of  a  State.  The  declaratory  clause  forbids  any 
abridgment  of  the  rights  of  citizens  of  the  United  States.  The 
remedial  clause  gives  equal  protection  to  all  persons  whatever 
while  within  a  State's  borders.  The  amendment  does  not  pro- 
vide that  the  privileges  shall  be  equal,  but  it  does  provide  that 
protection  shall  be  equal.  It  establishes  equality  between  all 
persons  in  their  right  to  protection,  but  does  not  confer  equality 
in  the  privileges  they  are  to  enjoy.  It  provides  that  whatever 
privileges  the  Constitution  and  laws  of  the  United  States  confer 
upon  a  citizen  as  a  citizen  of  the  United  States  shall  be  enjoyed 
without  abridgment ;  and  it  provides  that  all  persons  within  a 
State,  whether  a  citizen  of  the  United  States,  or  of  the  States,  or 
aliens,  shall  be  equally  protected  by  the  laws  in  whatever  privi- 
leges, whether  equal  or  not  equal,  they  may  have  from  the  United 
States  or  from  the  State.  However  unequal  their  privileges  re- 
spectively, yet  a  foreigner,  a  citizen  of  another  American  State, 
and  a  citizen  of  the  State,  shall  have  the  benefit  equally  in  thie 
State  of  all  remedial  laws  for  the  recovery  of  rights,  and  of  all 
legal  safeguards  ordained  for  the  protection  of  life,  liberty,  and 
property. 

I  think  it  plain  from  this  review  that  an  equality  of  privileges 
is  not  enforced  by  the  Constitution  upon  a  State  in  respect  to  its 
domestic  laws,  for  the  government  of  its  own  citizens  as  such, 
while  they  are  within  its  jurisdiction.  But  even  if  it  did  require 
an  equality  of  privileges,  I  do  not  see  any  discrimination  against 
either  race  in  a  provision  of  law  forbidding  any  white  or  colored 
person  from  marrying  another  of  the  opposite  color  of  skin.  If  it 
forbids  a  colored  person  from  marrying  a  white,  it  equally  forbids 
a  white  person  from  marrying  a  colored.  In  its  terms,  and,  for 
all  I  know,  in  its  spirit,  the  law  is  a  prohibition  put  uf)on  both 
races  alike  and  equally.  In  the  present  case,  the  white  party  to 
the  marriage  is  in  imprisonment  as  well  as  the  colored  person. 

I  think  it  clear,  therefore,  that  no  provision  of  the  Fourteenth 
Amendment  has  been  violated  by  the  State  of  Virginia  in  its 
prosecution  of  this  petitioner.  It  would  seem  to  follow  from  this 
conclusion  that  no  act  of  Congress  passed  to  enforce  that  amend- 
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ment  is  violated;  and  I  know  of  none  that  can  be  claimed  to 
have  been,  unless  it  be  the  first  section  of  the  Civil  Rights  Act 
of  1866,  now  section  1977  of  tlie  Revised  Statutes,  which  pro- 
vides that  "  all  persons  within  .the  jurisdiction  of  the  United 
States  shall  have  the  same  right  in  every  State  to  make  and  en- 
force contracts  as  is  enjoyed  by  white  citizens,  and  shall  be  sub- 
ject to  like  punishments,"  etc.  As  to  punishments,  I  have  just 
shown  that  the  penalty  of  the  State  law  is  denounced  equally  and 
alike  upon  the  white  and  colored  persons  who  contract  the  illegal 
marriage  with  each  other.  As  to  rights,  this  is  a  law  for  the 
enforcement  of  that  clause  of  the  Fourteenth  Amendment  which 
requires  a  State  to  give  the  equal  protection  of  the  laws  to  all 
persons  within  its  borders.  All  are  permitted  to  make  and  en- 
force contracts;  not,  indeed,  any  sort  of  contracts  which  they 
may  see  fit  to  make,  e,  g.,  polygamous  or  incestuous  contracts  of 
marriage,  or  usurious  contracts  for  money ;  but  such  contracts  as 
are  lawful.  It  is  for  a  State  and  for  Congress,  each  within  its 
respective  sphere  of  constitutional  authority,  to  say  what  shall  be 
lawful  contracts,  and  it  is  only  such  as  are  legal  that  can  be 
made,  and  enforced  within  the  State  by  "  all  persons  withiu  the 
jurisdiction  of  the  United  States."  Provided  the  State  law  does- 
not  abridge  a  right  which  a  person  has  in  his  character  of  a  citi- 
zen of  the  United  States,  of  which  marriage,  as  we  have  seen,  is 
not  one,  the  State  may  declare  at  will  what  contracts  are  and 
what  are  not  legal  within  its  jurisdiction,  and  section  1977  con- 
fers the  right  of  enforcing  only  such  contracts  as  are  legal. 

Congress  has  made  no  law  relating  to  marriage.  It  has  not, 
simply  because  it  has  no  constitutional  power  to  make  laws  af- 
fecting the  domestic  relations  and  regulating  the  social  intercourse 
of  the  citizens  of  a  State.  If  it  were  to  make  such  a  law  for  the 
States,  that  law  would  be  unconstitutional,  and  the  Federal  courts 
would  not  hesitate  to  declare  it  so.  It  is  the  State  which  is  en- 
dowed with  the  sovereign  power  of  making  such  laws,  and  there- 
fore only  those  contracts  of  marriage  that  are  legal  under  State 
laws  can  be  enforced  or  enjoyed  within  the  jurisdiction  of  the 
State. 

All  this  has  been  said  on  the  hypothesis  that  the  contract  of 
marriage  is  subject,  like  pecuniary  contracts,  to  the  operation  of 
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section  1977.  But  marriage  is  more  than  a  contract.  It  may 
be  entered  into  at  the  will  of  competent  parties,  but  it  cannot,  as 
other  contracts  may,  be  released  at  their  will.  Nor  can  its  terras 
be  shaped  at  their  will ;  it  cannot  be  for  so  many  years  and  then 
cease,  for  it  muSt  be  "until  death  us  do  part;"  it  cannot  be  en- 
tered into  with  one  or  more  of  the  opposite  sex  at  pleasure,  but 
must  be  with  one  only,  for  the  joint  lives  ;  it  cannot  be  confined 
in  effect  to  a  single  territorial  jurisdiction,  but  has  the  same  effect 
all  over  the  world,  so  far  as  permitted  by  the  law  of  each  State 
or  nation.  It  is  plain,  therefore,  that  marriage  is  not,  in  many  of 
its  qualities,  of  the  class  of  contracts  contemplated  by  section 
1977  of  the  Revised  Statutes ;  and  in  the  Dartmouth  College 
CasCf  4  Wheaton,  629,  it  was  held  by  the  Supreme  Court  of  the 
United  States  that  the  clause  of  article  1,  section  10,  of  the 
National  Constitution,  forbidding  a  State  from  passing  any  law 
impairing  "  the  obligation  of  contracts,"  does  not  embrace  mar- 
riage, it  never  having  been  intended  to  forbid  a  State  legisla- 
ture to  pass  an  act  of  divorce  or  an  act  conferring  power  upon 
State  courts  to  grant  decrees  of  divorce ;  the  Supreme  Court  be- 
ing of  opinion  that  the  contracts  contemplated  by  the  clause  were 
tonly  such  as  relate  to  property  or  pecuniary  values.  1  Minor's 
Inst.  275.  Thus  we  see,  from  another  point  of  view,  that  mar- 
riage is  not  one  of  the  "  privileges "  in  regard  to  which  the 
National  Constitution  and  Congress  can  restrict  the  power  of  the 
States. 

It  is  clear,  on  the  whole,  that  section  1977  is  not  violated  by 
the  marriage  laws  of  Virginia,  and  I  know  of  no  other  act  of 
Congress  that  has  been,  considering  the  petitioner  and  his  consort 
as  citizens  of  Virginia,  and  treating  their  case  as  if  the  marriage 
had  been  entered  into  in  this  State. 

But  this  marriage  was  not  entered  into  here.  The  parties  to 
it  went  to  the  District  of  Columbia  for  the  purpose  of  contract- 
ing it ;  did  there  contract  it,  and  returned  to  reside  and  cohabit 
together  in  this  State.  Yet  this  is  not  the  case  of  citizens  of 
another  State,  lawfully  married  in  that  domicile,  afterward  mi- 
grating thence  in  good  faith  into  this  State.  If  this  petitioner 
had  been  a  born  citizen  of  the  District  of  Columbia,  and  had 
there  married  a  white  woman  in  conformity  to  the  laws  of  that 
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jurisdiction,  and  nad  afterward  migrated  with  his  lawful  wife  to 
Virginia,  and  had  been,  after  becoming  thus  domiciled  here, 
prosecuted  under  that  provision  of  the  law  of  Virginia  which 
has  been  quoted,  and  convicted  ^nd  imprisoned,  and  had  filed 
his  petition  here,  praying  for  an  inquiry  into  the  c^use  of  his  de- 
tention in  prison,  the  cause  presented  would  have  been  essentially 
different  from  that  actually  under  consideration.  Then  the  ques- 
tion would  have  been  whether  such  citizens  of  another  State  could 
claim  here  the  protection  of  the  2d  section  of  the  4th  article 
of  the  National  Constitution.  This  section  declares  that  "the 
citizens  of  each  State  shall  be  entitled  to  all  privileges  and  im- 
munities of  citizens  in  the  several  States."  At  first  blush  it 
would  seem  that  this  provision  would  give  a  citizen  of  the  Dis- 
trict of  Columbia,  lawfully  married  as  a  citizen  there,  and  after- 
ward domiciliating  here,  the  right  to  reside  here  under  that 
marriage.  But  even  in  such  a  case  the  Supreme  Court  has  de- 
cided otherwise.  That  such  a  citizen  would  have  a  right  of 
transit  with  his  wife  through  Virginia,  and  of  temporary  stop- 
page, and  of  carrying  on  any  business  here  not  requiring  resi- 
dence, may  be  conceded,  because  those  are  privileges  following  a 
citizen  of  the  United  States,  as  given  by  the  section  of  the  Con- 
stitution just  quoted,  and  by  the  clause  of  the  Fourteenth  Ameud- 
ment  previously  considered.  But  it  is  equally  true  that  such  a 
citizen  could  not,  by  becoming  a  citizen  of  Virginia,  bring  here 
the  privilege  of  exercising  as  such,  a  right  legally  enjoyed  in  the 
District,  but  not  given  here.  In  the  case  of  Paul  v.  Virginia,  8 
Wallace,  180,  the  Supreme  Court  of  the  United  States  held  that 
"special  privileges  enjoyed  by  citizens-in  their  own  States  are  not 
secured  to  them  in  other  States  "  by  the  provision,of  the  4th  article 
of  the  Constitution  M'hich  has  been  quoted.  Reviewing  its  decision 
in  Bank  of  Augusta  v.  EarUy  13  Peters,  586,  the  court  said  that  it 
was  never  intended  by  this  provision  to  give  to  citizens  from 
another  State  higher  and  greater  privileges  in  any  State  than  are 
enjoyed  by  citizens  of  that  State;  that  it  "was  not  intended  by 
the  provision  to  give  to  laws  of  one  State  any  operationin  other 
States ;  that  they  can  have  no  such  operation  except  by  the  per- 
mission, express  or  implied,  of  those  States ;  and  that  the  special 
privil^es  which  they  confer  must  be  enjoyed  at  home,  unless  the 
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assent  of  other  States  to  their  enjoyment  therein  be  given  "  (pp. 
180,  181  of  Wallace).  The  provision  of  the  Constitution  in 
question  refers  to  the  privileges  given  in  the  State  into  which  the 
citizen  goes,  and  not  to  those  given  in  the  State  from  which  he 
comes.  And  so,  even  if  this  petitioner  had  been  a  citizen  of 
another  State,  lawfully  married  there,  and  had  come  here  bring- 
ing his  wife,  intending  to  live  here  in  a  condition  of  matrimony 
forbidden  by  our  laws,  he  could  not  claim  the  protection  of  the 
National  Constitution,  or  of  any  law  of  Congress  in  thus  violat- 
ing our  laws. 

But  the  case  of  the  petitioner  is  weaker  than  that  just  supposed. 
He  and  his  consort  were  citizens  of  Virginia.  They  went  abroad 
to  be  married  in  evasion  of  her  laws,  and  they  returned  to  co- 
habit together  here  in  violation  of  them.  The  marriage  certificate 
gives  Virginia  as  the  petitioner's  residence,  and  his  going  to  the 
District  of  Columbia  was  plainly  an  act  in  fraudeni  legis  domes- 
ticce.  The  question  whether  a  marriage  illegal  at  home,  and 
contracted  in  another  place,  to  which  the  parties  had  gone  in  in- 
tentional evasion  of  the  domestic  law,  should  be  treated  as  valid 
by  the  home  State  on  their  resuming  residence  within  it  has  been 
much  discusseil  by  learned  jurisconsults,  such  as  Burge,  Huber, 
Savigne,  Pothier,  Lord  Mansfield,  Lord  Campbell,  Lord  Cran- 
worth,  Story,  Kent,  Wharton,  and  others,  whose  opinions  have 
been  divided.  But  the  question  thus  discussed  has  supposed  the 
non-existence  of  punitive  law*  in  the  home  State.  It  has  been  on 
the  question  whether  the  courts  of  the  home  State  should,  in  the 
absence  of  statutory  law%  treat  the  marriage  as  valid  in  comity  to 
the  State  where  it  was  contracted;  all  writers  conceding  to  the 
home  State  the  power  of  adopting  punitive  laws  forbidding  the 
privilege  of  cohabitation  at  will.  For  I  think  I  do  not  go  too  far 
when  I  assert  it  as  a  principle  now  well  settled,  that  a  "State  may 
follow  its  citizens  abroad  and  attach  to  acts  done  there  the  same 
consequences  as  if  done  at  home ;  and  that  though  the  law  of 
the  place  of  a  marriage  may  determine  its  forms  and  regularity, 
yet  the  law  of  the  domicile  of  the  parties  must  decide  whether 
the  contract  was  one  which  might  be  lawfully  made;"  and  this 
unquestionably  is  the  rule  iu  regard  to  marriages  polygamous, 
incestuous,  and  contrary  to  public  policy.     Our  own  Court  of 
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Appeals  has  so  decided  in  Kinney  v.  Commonwealth,  2  Virginia 
Law  Journal,  632,  following  the  English  House  of  Lords  in  the 
case  of  Brook  v.  Brook,  9  House  of  Lords  Cases,  193.  So  also 
have  the  Supreme  Courts  of  North  Carolina,  South  Carolina, 
and  Louisiana,  in  JViUiams  v.  Oates,  5  Iredell,  538 ;  State  v. 
Kennedy  76  North  Carolina,  351 ;  State  v.  Ross,  77  Ibid.,  and 
Central  Law  Journal  for  April,  1877,  and  Dwprt  v.  Bcmead,  10 
La.  An.  411. 

But  the  Supreme  Court  of  Massachusetts,  in  Medway  v.  Need- 
ham,  16  Mass.  157,  and  that  of  Kentucky,  in  Stevenson  v.  Gray, 

17  B.  Monroe,  192,  have  decided  contrariwise. 

The  question  can  no  longer  be  treated  as  open,  however,  in 
Virginia,  whose  Legislature  has  recently,  in  the  Criminal  Revisal 
of  March  14th,  1878,  chapter  7,  section  3,  declared  that 

"  If  any  person,  resident  in  this  State  and  within  the  degrees 
of  relationship  mentioned  in  the  9th  and  10th  sections  of  chap- 
ter 104  of  the  Code,  or  any  white  person  and  negro  shall  g:o  out 
of  the  State  for  the  purpose  of  being  married,  and  with  the  in- 
tention of  returning,  and  be  married  out  of  it,  and  afterward 
returi.  to  and  reside  in  it,  cohabiting  as  man  and  wife,  they  shall 
be  as  guilty,  and  be  punished,  as  If  the  marriage  had  been  in  this 
State." 

Now  there  are  many  illegal  marriages  other  than  those  named 
in  the  foregoing  penal  section,  of  which,  though  illegal  here, 
Virginia  takes  no  notice  if  contracted  without  her  jurisdiction. 
The  ordinary  "  runaway  matches  "  so  frequent  in  this  country, 
and  those  known  as  Gretna  Green  marriages  in  England,  are  not 
placed  in  either  country  under  the  ban  of  annulling  or  penal 
statutes,  but,  on  the  principle  of  interstate  comity,  are  allowed 
to  stand  good.  It  is  only  marriages  which  are  polygamous,  in- 
cestuous, or  contrary  to  public  policy  which  are  made  the  subject 
of  penal  exactments,  such  as  that  of  the  3d  section  of  chapter  7 
of  our  Criminal  Revision  just  given. 

This  petitioner  is  here,  not  as  a  citizen  of  the  District  of  Colum- 
bia, to  which  he  went  to  be  married  in  evasion  of  the  laws  of 
Virginia,  but  as  a  citizen  of  Virginia  amenable  to  her  laws.    He 

18  here  in  that  character  only,  and  has  brought  back  no  other 
right  in  regard  to  the  marriage  which  he  made  abroad  than  he 
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took  away.  He  cannot  bring  the  marriage  privileges  of  a  citizen 
of  the  District  of  Columbia  any  more  than  he  could  those  of  a 
citizen  of  Utah,  into  Virginia,  in  violation  of  her  laws.  It  was 
competent  for  the  State  of  Virginia,  so  far  as  there  is  anything 
in  the  Constitution  and  laws  of  the  United  States  to  prevent,  to 
enact  the  law  just  quoted  under  which  the  petitioner  was  con- 
victed, and,  therefore,  his  case  is  beyond  relief  from  a  Federal 
court. 

I  know  it  is  claimed  that  the  provision  of  the  4th  article 
of  the  National  Constitution,  which  requires  each  State  to  "give 
full  faith  and  credit  to  the  public  acts,  records,  and  judicial 
proceedings  of  the  other  States,"  has  an  important  bearing  on 
the  present  case.  I  have  already  abundantly  shown  that  it  can- 
not have  the  eflFect  of  making  the  laws  of  one  State  the  laws  of 
another.  It  is  doubtful  whether  the  marriage  certificate  of  a 
clergyman  or  magistrate  is  a  "  public  "  record  in  the  meaning  of 
this  provision  of  the  Constitution.  But  whether  it  be  or  not, 
the  clause  in  question  could  only  go  to  the  extent  of  rendering 
indisputable  the  fact  of  the  marriage  and  of  its  legality  in  the 
place  of  contract.  To  give  to  public  records  "full  faith  and 
credit,  is  to  attribute  to  them  positive  and  absolute  verity,  so  that 
they  cannot  be  contradicted,  or  the  truth  of  them  be  denied  any 
more  than  in  the  State  where  they  originated."  Story  on  the 
Constitution,  section  1310.  "A  court  is  bound  to  take  judicial 
notice  of  the  public  records  of  another  State."  Owings  v.  Hull^ 
9, Peters,  627.  "A  judgment  in  one  State  is  a  judgment  in 
another,  only  so  far  as  to  preclude  inquiry  as  to  the  merits  of  the 
subject-matter  of  the  original  judgment."  MoElmoyle  v.  Cohen^ 
13  Peters,  312.  So  that  a  money  judgment  obtained  in  the 
courts  of  another  State  is  not  a  judgment  here,  but  only  a  chose 
in  action,  requiring  to  be  specially  sued  upon  in  this  State.  A 
public  record  certifying  a  marriage  to  have  been  legally  con- 
tracted and  valid  there,  though  indisputable  proof  here  of  those 
two  facts  yet  does  not  convert  the  fact  of  validity  there  into 
validity  here,  contrary  to  the  express  local  law.  It  has  never 
been  pretended  that  the  laws  of  a  State  can,  by  the  acts  of  indi- 
viduals, be  subordinated  within  its  own  jurisdiction  to  the  laws 
established  by  another  State.     A  citizen  of  Virginia  may  go  to 
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the  Federal  District  of  Columbia,  or  to  the  Federal  Territory  of 
Utah,  and  be  married  there  in  conformity  to  the  local  laws,  and 
may  remain  there  as  a  resident  and  citizen  with  impunity.  £ut 
if  his  object  in  going  was  to  evade  the  laws. of  Virginia,  and  if, 
after  marrjage,  he  returns  here  and  remains  in  a  condition  of 
matrimony  forbidden  by  our  laws,  the  certificate  of  his  marriage 
in  the  District  or  Territory,  in  conformity  to  its  laws,  will  have 
no  other  value  here  than  as  indisputable  proof  of  his  violation 
of  our  laws. 

On  the  whole,  I  am  of  opinion  that  the  law  of  Virginia,  under 
which  this  petitioner  is  detained  in  prison  by  the  State,  does  not 
violate  the  Constitution  or  any  law  of  the  United  States ;  and 
that  I  have,  consequently,  no  jurisdiction  to  grant  the  relief  for 
which  the  petitioner  prays.  The  writ  of  habeas  corpus  is  de- 
nied. 


United  Stales  District  Courts  Eastern  District  of  Virginia,  at 

JRichmondy  April  Idth,  1878. 

Ex  PARTE  A.  W.  McKean,  on  petition  for  writ  op 

HABEAS   CORPUS. 

Where  a  citizen  charged  with  an  offence  committed  in  another  State  has  been 
committed  for  trial  by  the  committing  magistrate  of  a  State,  it  is  competent 
for  a  court  of  the  United  States  on  a  writ  of  habeas  corpus  to  inquire  into 
the  yalidity  of  the  mittimus,  and  to  discharge  the  prisoner  unless, 

1.  There  is  a  charge  of  crime  against  the  prisoner  in  the  State  from  which  he 

is  alleged  to  be  fugitive ; 

2.  There  be  a  demand  by  the  Governor  of  that  State  for  his  arrest  and  deten- 

tion; 

3.  There  be  an  indictment  found  in  the  State  from  which  the  prisoner  has  fled, 

or  an  affidavit  made  and  certified  by  the  Governor  of  that  State ;  and 

4.  The  prisoner  should  have  been  in  the  State  where  the  crime  was  committed, 

and  have  fled  from  it. 

The  petition  is  in  these  words : 

Your  petitioner,  A.  W.  McKean,  would  respectfully  repre- 
sent to  the  court  that  he  is  a  resident  of  the  State  of  New  York ; 
that  he  is  a  commercial  traveller,  representing  the  house  of  Kelly 
&  Co.,  in  the  town  of  Rochester ;  that  a  few  days  ago  he  came 
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to  the  city  of  Richmond  in  the  interests  of  his  house;  that  on 
the  17th  day  of  April,  1878,  he  was  arrested  by  the  police  of  the 
city  upon  suspicion  of  being  a  fugitive  from  justice  in  that  he  has 
been  guilty  of  forgery  in  the  State  of  Kansas;  that  this  arrest 
was  made  upon  the  bare  description  of  the  forger  in^a  detective 
newspaper ;  that  on  the  18th  of  the  month  he  was  carried  before 
the  Hon.  J.  J.  White,  police  justice  of  said  city,  and  was  by  him 
committed  to  jail  to  await  the  action  of  the  Hustings  Court. 

The  petitioner  would  slate  that  he  is  wholly  innocent  of  any 
such  crime,  that  he  is  illegally  detained  in  custody,  without  just 
or  sufficient  cause. 

In  consideration  whereof  your  petitioner  prays  that  your 
honor  will  issue  a  writ  of  habeas  corpus  directed,  etc. 

The  writ  was  issued,  and  on  the  hearing  the  following  was  the 
decision  of  the  court : 

HUGHES,  J.— The  Constitution  of  the  United  States,  article 
4,  section  2,  authorizes  the  executive  of  any  State  from  which 
a  person  accused  of  crime  has  fled  to  demand  of  the  executive  of 
the  State  into  which  he  has  fled,  that  he  be  delivered  up  and  re- 
moved to  the  State  having  jurisdiction  of  the  crime;  and  Con- 
gress has  provided  section  5278,  R.  S.,  that  the  arrest  for  that 
purpose  be  when  there  is  produced  a  copy  of  an  indictment  found, 
or  an  affidavit  made  before  a  magistrate  certified  to  be  authentic 
by  the  executive  of  the  State  where  the  crime  is  charged  to  have 
been  committed. 

The  State  of  Virginia  has  adopted  provisions  similar  to  if  not 
identical  with  those  of  the  Constitution  and  laws  of  the  United 
States  on  this  subject,  and  whether  she  had  done  so  expressly  or 
not,  these  latter  provisions  are  a  part  of  her  law  and  are  ob- 
ligatory upon  her  officers  and  courts.  It  has  been  held  that  the 
power  of  Congress  to  legislate  on  this  subject  of  the  delivery  of 
fugitives  from  one  State  into  another  is  exclusive,  and  that  its  law 
is  the  paramount  law  of  the  subject.  Prigg  v.  Pennsylvania^  16 
Peters,  6»39 ;  Martinis  Case,  2  Paine,  248 ;  Jones  v.  Vamandt,  2 
McLean,  612 ;  Smithes  Case,  3  McLean,  121. 

It  was  competent  for  this  court  to  issue  the  writ  in  this  case, 
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because  Congress  has  given  jurisdiction  to  the  courts  and  judges 
of  the  United  States  to  issue  the  writ  of  habeas  corpus  in  cases 
of  prisoners  who  are  in  jail,  or  in  custody  in  violation  of  the  Con- 
stitution or  any  law  of  the  United  States.  So  that  the  only  ques- 
tion before  me  is  whether  this  prisoner  is  illegally  confined,  that 
is  to  say,  whether  he  is  confined  upon  a  charge  and  upon  proofs 
illegal  or  insufficient  in  contemplation  of  the  law  under  which  he 
has  been  apprehended  and  held. 

It  would  seem  plain  from  the  language  of  the  laws  of  Congress 
and  of  Virginia  that,  in  order  to  justify  an  arrest  and  detention 
in  a  case  like  the  present  one,  there  must  first  be  a  charge  of 
crime  against  the  prisoner  in  the  State  where  the  crime  is  alleged 
to  have  been  committed ;  that  there  must  secondly  be  a  demand  by 
the  governor  of  that  State  upon  this  for  the  arrest  and  detention  ; 
thirdly,  that  the  evidence  on  which  the  arrest  is  based  must  be 
an  indictment  found  in  the  State  from  which  the  prisoner  has  fled, 
or  an  affidavit  made  and  certified  by  the  governor  of  that  State; 
and  it  would  seem  obvious,  fourthly,  that  the  prisoner  should 
have  been  in  the  State  where  the  crime  was  committed,  and  had 
fled  from  it. 

The  law  of  Virginia  does  not  strictly  conform  in  language  or 
substance  to  the  law  of  Congress  describing  the  evidence  on 
which  the  arrest  and  detention  shall  be  made. 

The  law  of  Congress  requires  that  they  shall  be  made  on  pro- 
duction of  the  copy  of  an  indictment  found,  or  on  production  of 
an  affidavit  made  before  a  competent  magistrate,  "  certified  as  au- 
thentic by  the  executive  of  the  State  from  whence  the  prisoner 
so  charged  has  fled ; "  while  the  law  of  Virginia  provides  that 
the  arrest  may  be  made  "  upon  complaint  on  oath  or  other  satis- 
factory evidence  that  such  person  committed  the  offence."  I 
think  the  intention  of  the  Legislature  of  Virginia  was  to  make 
some  such  proof  as  that  contemplated  by  the  act  of  Congress, 
requisite  to  the  arrest  of  a  person  charged  with  crime  in  another 
State,  but  it  does  not  in  terms  require  that  the  affidavit  or  indict- 
ment should  come  certified  by  the  executive  of  the  State  where 
the  crime  was  committed.  It  seems  to  me  that  the  law  of  the 
State  ought  to  be  construed  in  connection  with  the  law  of  Con- 
greas  of  which  it  is  a  part ;  and  that  on  habeas  corpus,  it  is  com- 
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petent  for  me  to  look  into  the  proceedings  which  took  place  be- 
fore the  committing  magistrate,  for  the  purpose  of  determining 
whether  the  requirements  of  the  law  of  Congress  in  respect  to  the 
arrest  and  detention  of  fugitives  from  justice  from  other  States 
have  been  observed. 

If  the  committing  magistrate  were  merely  holding  this  prisoner 
from  day  to  day,  awaiting  such  testimony  as  the  law  requires,  I 
should  remand  the  prisoner  to  him  and  await. his  final  action; 
because  it  is  customary  as  an  act  of  comity  between  States  that, 
in  such  cases,  a  reasonable  time  shall  be  allowed  for  sending  on 
the  requisite  proofs  of  the  crime  and  of  the  charges  from  the 
State  where  the  crime  was  committed.  But  it  seems  that  the 
magistrate  has  taken  final  action  in  the  matter,  and  exhausted 
the  powers  intrusted  to  him  by  the  State  law,  so  that  the  prisoner 
is  before  me  on  the  validity  of  the  mittimus,  which  is  made  part 
•f  the  return  of  the  jailer  of  Richmond  to  the  writ  of  habeas 
corpus. 

The  committing  order  of  the  magistrate  does  not  set  out  in 
terms  such  facts  as  are  required  by  law  to  give  him  authority  to 
arrest  and  detain  this  prisoner.  There  is  no  demand  from 
another  State.  There  is  no  evidence  that  a  crime  has  been  com- 
mitted. Nor  is  there  evidence  that  this  prisoner  committed  such 
a  crime  as  the  magistrate  knew  of  only  by  hearsay.  The  prisoner 
must  be  discharged. 


United  States  Circuit   Court  for  the  District  of  South  Carolina, 

April  Term,  1879.     In  Equity. 

William  L.  Bradly  v.  The  Marine  and  River  Phos- 
phate Mining  and  Manufacturing  Company  op 
South  Carolina,  George  W.  Williams  &  Co.,  Pbli- 
per,  Rogers  &  Co.,  et  al. 

1.  The  president  of  a  corporation  may  with  hiH  own  means  (the  company  being 
embarrafsed  and  without  funds  to  do  so)  purchase  the  past  due  outstand- 
ing bond  of  the  company,  and  hold  the  same  as  against  the  company. 
Otherwise  if  he  purchase  with  the  funds  or  credit  of  the  company. 
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2  ^  corporation  may  make  a  valid  contract  with  its  president,  renewing,  ex- 
tending, and  increasing  the  rate  of  interest  upon  its  own  past  due  bond, 
held  by  him,  the  contract  being  a  fair  and  equitable  one. 

3.  The  validity  of  a  receiver's  act  in  selling  or  exchanging  the  property  in  his 

possession  as  such  receiver  will  not  be  questioned  in  a  collateral  suit  in 
another  court.  The  court  whose  officer  he  is,  having  approved  his  accounts, 
discharged  him,  and  cancelled  his  bond,  must  be  assumed  to  have  author- 
ized as  well  as  approved  the  sale. 

4.  The  bond  in  this  suit,  though  originally  given  by  one  citizen  of  the  State  of 

South  Carolina  to  another,  after  the  renewal  agreement  of  May  13th,  1874, 
became  commercial  paper,  and  the  same  passed  from  hand  to  hand  by  de- 
livery ;  and  having  passed  into  the  hands  of  the  plaintiff,  a  citizen  of  Mas- 
sachusetts, he  may  maintain  suit  thereon  in  this  court.  It  does  not  fal} 
within  the  prohibition  of  the  11th  section  of  the  Judiciary  Act  of  1789. 

On  the  28th  day  of  December,  1872,  the  Marine  and  River 
Phosphate  Mining  and  Manufacturing  Company  of  South  Caro- 
lina, one  of  the  defendants,  obtained  from  William  J.  Gayer,  re- 
ceiver of  the  bank  of  the  State,  a  loan  of  twenty  thousand 
dollars,  and,  to  secure  the  payment  thereof,  executed  the  following 
bond : 

State  of  South  Carolina,  ) 
Charleston  County.        j 

Know  all  men  by  these  presents,  that  we,  the  Marine  and  River 
Phosphate  Miniug  and  Manufacturing  Company  of  South  Carolina, 
are  held  and  firmly  bound  unto  William  J.  Gayer,  receiver,  in  the 
sum  of  twenty  thousand  dollars,  with  interest  thereon,  at  the  rate  of 
ten  per  cent,  annually,  payable  semi-annually,  to  be  paid  on  the  first 
day  of  July  next  ensuing  the  date  hereof,  for  which  payment  well 
and  truly  to  be  made,  we,  the  said  company,  do  hereby  bind  ourselves 
and  our  successors  firmly  by  these  presents. 

In  witness  whereof  the  said  company  have  caused  their  seal  to  be 
hereto  aflSxed  the  28th  day  of  December,  A.  D.  1872. 

We,  the  said  company,  do  further  covenant  and  agree  that  the 
above  bond  constitutes  a  lien  upon  the  property  of  said  company, 
and  that  the  same  is  issued  under  and  pursuant  to  the  provisions  of 
section  thirty-nine  of  chapter  sixty-four  of  the  General  Statutes. 

This  bond  was  not  paid  at  maturity,  but  lay  along  without 
renewal,  the  company  paying  the  interest,  until  April  2d,  1874, 
when  C.  C.  Puffer,  receiver  (successor  to  William  J.  Gayer,  re- 
ceiver), sold  and  delivered  said  bond  to  one  A.  J.  Coe,  who  pur- 
chased the  same  at  the  instance  and  with  the  means  ($30,000 
of  the  capital  stock  of  said  Marine  and  River  Phosphate  Mining 
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and  Manufacturing  Company)  of  D.  T.  Corbin,  then  president 
of  the  Marine  and  River  Phosphate  Mining  and  Manufacturing 
Company  of  South  Carolina.  The  receiver  indorsed  said  bond 
as  follows : 

In  consideration  of  the  sum  of  twenty  thousand  dollars  to  me  in 
hand  paid,  and  by  order  of  Judge  Graham,  I  hereby  assign  this 
bond  to  bearer. 

Coc  delivered  said  bond  to  Corbin,  president  of  the  defendant 
company,  who  informed  the  company  that  further  time  for  pay- 
ment of  said  bond  would  be  given  on  condition  that  the  interest 
be  advanced  to  the  rate  of  twelve  per  cent,  per  annum,  payable 
quarterly.  The  proposition  was  submitted  to  the  board  of  di- 
rectors of  the  company,  who  agreed  to  said  proposition,  and 
directed  that  the  following  be  written  upon  said  bond,  which  was 
accordingly  done,  and  the  signature  of  the  president  and  treasurer 
with  the  seed  of  the  company  attached,  to  wit : 

In  consideration  of  further  forbearance  on  the  part  of  the  holder 
of  this  bond  till  the  first  day  of  January,  A.  D.  1875,  the  Marine 
and  River  Phosphate  Mining  and  Manufacturing  Company  of  South 
Carolina  hereby  promise,  waiving  all  set-off  or  other  defence,  to  pay 
this  bond  to  bearer  on  the  first  day  of  January,  A.  D.  1875,  with 
interest  at  the  rate  of  twelve  per  cent,  per  annum,  from  the  first  day 
of  April,  A.  D.  1874,  payable  quarterly ;  and  should  said  bond  not 
be  paid  on  the  first  day  of  January  next,  then  thereafter  interest 
shall  be  paid  in  the  same  manner  and  at  the  same  rate  as  herein 
mentioned  till  paid. 

The  other  defendants  named  are  sued  as  stockholders,  who  are 
jointly  and  severally  liable  under  the  general  incorporation  act 
of  South  Carolina,  under  which  the  defendant  company  was  or- 
ganized, for  the  debts  of  the  company  contracted  before  the  full 
amount  of  the  capital  stock  is  paid  in.  This  section  22  of  the 
statute  is  as  follows  : 

The  members  of  every  company  shall  be  jointly  and  severally 
liable  for  all  debts  and  contracts  made  by  the  company  until  the 
whole  amount  of  capital  stock,  fixed  and  limited  by  the  company  in 
manner  aforesaid,  is  paid  in,  and  a  certificate  thereof  made  and  re- 
corded as  prescribed  in  the  following  section. 
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Section  36  of  said  act^  relative  to  the  collection  of  an  execution 
against  the  company  and  stockholders^  is  as  follows: 

When  the  stockholders  of  such  a  company  are  liable  to  pay  the 
debts  of  such  company,  or  any  part  thereof,  their  property  may  be 
taken  therefor  on  an  order  of  attachment,  or  on  execution  issued 
against  the  company  for  such  debt,  in  the  same  manner  as  an  order 
of  attachment  and  execution  issued  against  them  for  their  individual 
debts. 

The  additional  facets  in  the  case  are  sufficiently  stated  in  the 
opinion  of  the  court. 

BOND,  J. — This  cause  came  on  to  be  heard  upon  the  pleading, 
and  the  testimony  taken  and  reported  by  James  E.  Hagood, 
Special  Master.  The  substantial  facts  in  the  cause  seem  to  be 
that  the  defendant  company  is  a  corporation  under  the  laws  of 
the  State  of  South  Carolina,  was  organized  under  the  act  en- 
titled "An  act  to  regulate  the  formation  of  corporations/' 
approved  December  10th,  1869,  which  act  was  subsequently 
amended  by  act  of  March  9th,  1871. 

These  acts  were  subsequently  embodied  in  the  General  Statutes 
of  South  Carolina,  in  chapter  64,  commencing  on  page  357.  The 
capital  stock  of  this  corporation  was  fixed  and  limited  at  five 
hundred  thousand  dollars,  and  the  same  divided  into  five  thousand 
shares,  of  one  hundred  dollars  each.  There  has  been  paid  in  of 
said  capital  stock  but  two  hundred  and  fifty  thousand  dollars,  or 
fifty  dollars  per  share.  It  is  admitted  that  at  the  date  of  the 
filing  of  the  bill  in  this  cause,  Louis  D.  Mo  wry  was  the  owner 
and  holder  of  seventy-five  shares  of  said  capital  stock  in  said 
company ;  that  F.  J.  Pelzer,  F.  S.  Rogers,  Wesley  G.  Mucken- 
fuss,  and  Thomas  S.  Inglesby,  constituting  the  firm  of  Pelzer, 
Rogers  &  Co.,  were  the  owners  and  holders  of  one  hundred  and 
seventy-six  shares  of  said  capital  stock  in  said  company,  and 
that  George  W.  Williams,  William  Birnie,  Joseph  R.  Robertson, 
James  Bridge,  Jr.,  Frank  E.  Taylor,  and  Robert  S.  Cathcart, 
constituting  the  firm  of  George  W.  Williams  &  Co.,  were  the 
owners  of  one  hundred  and  twenty-eight  shares  of  said  capital 
stock  in  said  company.  These  persons  named  were  made,  with 
the  said  company,  defendants  in  this  action,  have  answered,  and 
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are  now  before  the  court.  The  cause  of  action  in  this  case  grows 
out  of  the  unpaid  portion  of  a  bond,  executed  by  the  defendant 
company  on  the  28th  day  of  December,  1872,  in  the  sum  of 
twenty  thousand  dollars,  to  William  J.  Gayer,  receiver. 

This  bond,  it  appears,  was  given  for  ($20,000)  money  loaned 
by  said  Gayer  to  the  said  company. 

Said  bond  was  payable  on  the  1st  day  of  July  following  the 
date  thereof,  with  interest  at  the  rate  of  ten  per  cent,  per  annum. 

In  said  bond  is  the  following  covenant : 

We,  the  said  company,  do  further  covenant  and  agree  that  the 
above  bond  constitutes  a  lien  upon  the  property  of  said  company, 
and  that  the  same  is  issued  under  and  pursuant  to  the  provisions  of 
section  39  of  chapter  64  of  the  General  Statutes. 

The  said  bond  was  duly  recorded  in  the  office  of  the  register  of 
mesne  conveyances  for  Charleston  County,  South  Carolina,  on  the 
3d  day  of  January,  A.  D.  1873.  Said  bond  was  not  any  portion  of 
it  paid  at  maturity  by  said  Marine  and  River  Phosphate  Mining 
and  Manufacturing  Company  of  South  Carolina,  but  was  allowed 
to  lie  along  without  change  or  renewal  (the  said  company  paying 
the  interest  thereon)  until  some  time  in  March,  1874,  when  C. 
C.  Puffer,  receiver,  successor  of  William  J.  Gayer,  receiver, 
demanded  payment  of  said  bond.  At  the  time  of  said  demand 
for  payment  of  said  bond,  said  company  was  in  some  financial 
embarrassment,  and  was  not  in  possession  of  funds  to  pay  the 
same.  In  consequence  of  this  embarrassment,  D.  T.  Corbin,  who 
was  then  president  of  the  company,  induced  one  A.  J.  Coe  to 
enter  into  negotiation  with  said  C.  C.  Puffer,  receiver,  with  the 
view  to  purchase  said  bond,  he,  said  Corbin,  furnishing  said  Coe, 
from  his  own  private  property,  the  means  (three  hundred  shares, 
or  $30,000  of  the  capital  stock  of  said  company)  to  effect  such 
purchase. 

The  bond  was  purchased  by  Coe  from  C.  C.  Puffer,  receiver, 
and  the  same  was  delivered  to  him. 

This  sale  and  delivery  of  said  bond  was  effected  about  the 
middle  of  April,  1874.  Soon  after  its  purchase  said  A.  J.  Coe 
assigned  and  delivered  said  bond  to  said  D.  T.  Corbin,  in  con- 
sideration of  the  thirty  thousand  dollars  of  stock  advanced  by 
him  to  said  Coe  to  purchase  said  bond. 
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After  said  bond  thus  came  into  the  possession  of  D.  T.  Corbin, 
he  informed  the  board  of  directors  of  said  company  that  the 
company  could  have  further  indulgence  in  the  payment  of  said 
bond  if  they  would  renew  the  same,  and  pay  the  regular  bank 
rates  of  interest  thereon,  twelve  per  cent,  per  annum,  and  pay 
the  same  quarterly.  Thereupon  the  board  of  directors,  on  the 
13th  day  of  May,  1874,  directed  the  following  indorsement  to  be 
written  upon  said  bond,  to  wit : 

In  consideration  of  further  forbearance  on  the  part  of  the  holder 
of  this  bond,  till  the  1st  day  of  January,  A.  D.  1875,  the  Marine  and 
River  Phosphate  Mining  and  Manufacturing  Company  of  South 
Carolina  hereby  promises,  waiving  all  set-off,  or  other  defence,  to  pay 
this  bond  to  bearer  on  the  Ist  day  of  January,  A.  D.  1875,  with  interest 
at  the  rate  of  twelve  per  cent,  per  annum,  from  the  Ist  day  of  April, 
A.D.  1874,  payable  quarterly  ;  and  should  said  bond  not  be  paid  on 
the  1st  day  of  January  next,  then  thereafter  interest  shall  be  paid  in 
the  same  manner  and  at  the  same  rate  as  herein  mentioned,  till  paid. 

The  said  bond  continued  in  the  possession  of  D.  T.  Corbin 
from  this  time  forward  till  June,  1877,  when  he  sold  and  de- 
livered the  same  to  the  complainant^  William  L.  Bradly,  of 
Boston,  Massachusetts. 

Up  to  January  1st,  1877,  said  D.  T.  Corbin  collected  and 
received  the  interest  as  it  fell  due  on  said  bond  under  the  re- 
newal agreement  of  May  13th,  1874;  and  in  December,  1876, 
he  collected  and  received  from  the  company  ten  thousand  dollars 
in  money,  on  account  of  the  principal  due  on  said  bond. 

It  thus  appears  that  there  is  due  and  unpaid  upon  said  bond 
the  sum  often  thousand  dollars,  with  interest  thereon  at  the  rate 
of  twelve  per  cent,  per  annum,  payable  quarterly,  from  the  1st 
day  of  January,  A.  D.  1877.  The  defence  to  this  action  made 
by  the  defendant  company  is,  first,  that  said  bond  was  "  paid  " 
by  the  $30,000  in  stock  of  said  company,  which  said  C.  C. 
Puffer  received  therefor  from  A.  J.  Coe.  As  to  this  defence,  it 
is  sufficient  to  say,  that  there  is  no  evidence  that  shows  that  said 
purchase  of  said  bond  by  A.  J.  Coe  was  intended  as  a  payment 
thereof.  That  none  of  the  parties  to  this  transaction — Puffer, 
Coe,  or  Corbin — so  understood  it,  but  the  very  reverse;  and 
further,  the  consideration  paid,  although  it  was  $30,000  of  the 
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capital  stock  of  said  company,  was  not  the  property  of  the 
company,  but  the  private  property  of  D.  T.  Corbin. 

It  is  not  pretended  that  the  company  paid  or  furnished  the 
means  to  pay  said  bond  at  the  time  C.  C.  PufiFer  parted  with  the 
same  to  A.  J,  Coe,  in  April,  1874;  and  the  only  basis  for  the 
claim  of  payment  is  the  entry  made  in  the  final  accounts  of  C. 
C.  Puffer,  receiver,  made  to  the  Court  of  Common  Pleas  for 
Charleston  County,  in  which  it  appears  that  this  bond  is  ac- 
counted for  as  *'paid"  by  the  transfer  to  him  of  three  hundred 
shares  of  stock  in  the  Marine  and  River  Phosphate  Mining  and 
Manufacturing  Company  of  South  Carolina. 

That  this  entry  is  not  technically  correct  is  shown  by  the 
admitted  fact  that  the  company  furnished  no  means  to  pay  the 
bond  then,  and  neither  did  Corbin  or  Coe  purchase  on  behalf  of 
the  company. 

This  entry  is  explained  by  Mr.  Puffer  as  his  method  of  record- 
ing the  transaction,  and  it  meant,  so  far  as  the  fimd  in  his  hand 
as  receiver  was  concerned,  that  the  bond  was  exchanged  for  said 
$30,000  of  stock.  But  it  may  be  further  remarked,  that  neither 
Corbin  or  Coe,  as  far  as  appears,  was  a  party  to  the  said  entry 
in  Puffer's  account  as  receiver,  and  that  entry,  hence,  does  not 
conclude  them. 

There  is,  therefore,  no  ground  for  asserting  that  said  bond  was 
or  has  been  paid  by  or  for  the  defendant  company. 

A  further  defence  is  made  that  D.  T.  Corbin  was,  at  the  time 
of  the  purchase  of  said  bond  from  C.  C.  Puffer,  the  president  of 
the  defendant  company,  and  as  such  president  he  was  incapacitated 
to  speculate  in  the  paper  of  the  company,  and  so  forth  ;  and  all 
benefit  and  advantage  arising  from  said  purchase  of  said  bond  by 
him  inured  to  the  benefit  of  the  company,  and  so  forth. 

This  defence  set  up,  if  sound  in  principle,  which  it  is  not,  does 
not  appear  to  have  sufficient  basis  of  fact  to  rest  upon. 

It  is  not  alleged  in  the  pleadings  or  proved  by  the  evidence  of 
the  defendants  that  D.  T.  Corbin  paid  less  than  twenty  thousand 
dollars  in  value  for  said  bond,  and  hence  there  is  no  ground 
for  saying  he  speculated  in  the  sense  of  making  profit  out  of 
the  paper  of  the  company. 
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So  far  as  appears,  he  paid  a  full  price  for  the  bond ;  and  it 
still  further  appears  that  he  entered  into  the  transaction  to  pro- 
tect the  credit  of  the  company,  and  to  save  it  from  embarrass- 
ment, because  the  company  was  not  in  funds  at  the  time  to  pay 
the  bond.  If  D.  T.  Corbin,  as  the  president  and  agent  of  the 
company,  had  purchased  said  bond  with  the  funds  or  credit  of 
the  company,  said  transaction  would  now  be  held  to  have  been 
made  for  the  benefit  of  the  company,  without  doubt,  and  the 
company  would  be  entitled  to  any  benefit  or  advantage,  if  any, 
accruing  therefrom.  But  as  the  transaction  was  made  with  his 
own  means,  and  because  the  company  had  no  means  with  which  to 
make  it,  the  bond  became  his  own  private  property  just  as  much 
as  the  private  property  was  his  that  he  exchanged  for  it. 

There  was  nothing  in  his  position,  as  president,  that  forbade 
the  purchase  of  this  bond  if  he  chose  to  make  it. 

But  it  is  further  said,  that  the  renewal  indorsement  put  upon 
the  said  bond  by  order  of  the  board  of  directors,  on  May  13th, 
1874,  was  null  and  void,  because  said  board  was  not  aware  at 
the  time  that  said  D.  T.  Corbin  was  the  holder  of  said  bond,  and 
the  same  was  in  fraud  of  the  rights  of  stockholders. 

As  to  this  defence  it  may  be  again  said  it  has  no  sufficient  basis 
of  fact  to  stand  on.  In  the  renewal  of  said  bond  in  the  form  that 
it  was  done,  the  board  of  directors  obtained  an  indulgence  in  the 
postponement  of  the  day  of  payment  from  D.  T.  Corbin  precisely 
as  they  would  have  done  from  anybody  else  not  connected  with 
the  company. 

It  is  not  shown  that  there  was  any  fraud  on  his  part^  or  that 
any  wrong  was  done  by  him  to  the  company  or  stockholders. 

So  far  as  said  indorsement  is  concerned,  it  was  evidently  more 
to  the  advantage  of  the  company  than  it  was  to  Corbin.  What 
did  they  receive  by  it? 

Six  months  and  a  half  delay  in  the  payment  of  their  bond, 
which  was  then  nearly  two  years  past  due.  What  did  they  give 
for  that  indulgence? 

They  increased  the  rate  of  interest  on  said  bond  two  per 
cent., — that  is,  promised  to  pay  the  then  current  bank  rate  of 
interest.    They  simply  agreed  to  pay  Corbin  for  his  money  what 
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they  would  have  been  comi>elIecl  to  pay  anybody  else,  or  just 
what  anybody  else  would  have  paid  him. 

It  is  impossible  to  maintain  that  such  a  transaction  was  a /raud 
upon  tfie  company  or  its  stockholders.  As  to  the  facts  alleged 
that  the  directors  of  the  company  did  not  know  at  the  time 
they  made  the  indorsement  of  May  13th,  1874,  upon  the  bond, 
that  D.  T.  Corbin,  their  president,  actually  owned  and  held 
the  bond,  it  is  disputed. 

Mr.  Reuben  Tomlinson,  then  treasurer  of  the  company,  says 
they  did  know  it.  That  he  knew  all  about  it,  and  so  did  most 
if  not  all  the  directors  y  that  he  conversed  with  them  about  it, 
and  that  it  was  regarded  as  extremely  fortunate  for  the  company 
that  the  bond  had  fallen  into  friendly  hands,  and  so  forth. 

It  seems  to  me  quite  immaterial  how  the  fact  is,  and  quite  as 
favorable  to  the  plaintiff  if  the  directors  did  not  know  that 
Corbin  held  the  bond  as  it  would  be  if  they  did  know  it.  If 
they  did  not  know  it  then  it  must  be  assumed  that  they  were  not 
influenced  by  the  fact  in  taking  the  action  that  they  did,  that 
they  acted  impartially  and  as  if  dealing  with  a  stranger — just  as 
they  should  have  acted. 

As  to  the  validity  of  the  new  contract  of  May  13th,  1874, 
renewing  and  extending  said  bond,  there  is  no  ground  for  ques- 
tioning it.  It  was  a  bona  fide  transaction,  made  by  the  board  of 
directors  of  the  company  with  D.  T.  Corbin,  then  a  director 
and  president,  by  which  the  company  got  further  time  for  pay- 
ment upon  their  valid  outstanding  past  due  bond.  The  bond 
being  past  due.  Corbin  was  entitled  to  have  the  same  paid  at 
once.  The  extension  of  the  bond,  therefore,  by  him  may  be 
regarded  as  a  loan  to  the  company. 

That  any  officer  of  a  corporation  may  make  a  valid  loan  to  it 
there  is  no  doubt.  Something  has  been  said  about  a  want  of 
authority  in  C.  C.  Puffer,  receiver,  to  sell  and  transfer  said 
bond.  This  authority,  if  he  had  any,  was  derived  from  the 
Court  of  Common  Pleas  for  Charleston  County,  whose  officer  he 
was.  If  there  was  no  authority  to  make  the  sale,  then  that  court 
should  deal  with  the  receiver  and  his  bondsmen.  But  it  appears 
that  the  sale  and  transfer  of  said  bond  has  been  approved  by  the 
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Court  of  Common  Pleas  for  Charleston  County,  and  Mr.  Puffer, 
as  receiver,  and  his  bond,  have  been  discharged.  This  court 
musty  therefore,  assume  under  the  circumstances  that  Receiver 
Puffer  had  ample  authority  to  make  the  sale  and  transfer  of  said 
bond.  His  authority  cannot  now  be  questioned  in  this  collateral 
action  in  this  court.  The  plea  to  the  jurisdiction  interposed  in 
this  cause  by  special  permission  after  the  defendants  had  answered ^ 
and  the  case  was  at  issue,  is  overruled.  By  the  terms  of  the  in- 
dorsement of  May  13th,  1874,  put  upon  the  bond  by  the  de- 
fendant company,  the  said  bond  became  commercial  paper,  and 
the  same  passed  from  hand  to  hand  by  delivery.  It  does  not, 
therefore,  fall  within  the  prohibition  of  the  11th  section  of  the 
Judiciary  Act  of  1789. 

The  authorities  upon  this  point  are  ample,  and  it  is  unnecessary 
to  discuss  them. 

The  result  is,  that  the  plaintiff  is  entitled  to  a  decree  against 
the  defendant  company  in  the  sum  of  ten  thousand  dollars,  with 
interest  thereon  at  the  rate  of  twelve  per  cent,  per  annum,  pay- 
able quarterly,  from  January  1st,  1877,  to  the  present  time.  The 
defendants  named  as  stockholders  are,  by  the  charter  of  the 
company,  jointly  and  severally  liable  for  the  said  sum,  and  the 
execution  decreed  against  the  company  may,  by  the  terras  of  the 
charter,  be  levied  upon  their  property  or  the  property  of  either 
of  them.  The  plaintiff  is  also  entitled  to  have  the  lien  of  the 
bond  upon  the  property  of  the  company  foreclosed,  and  the 
property  sold  to  pay  and  satisfy  the  sum  now  found  to  be  due. 

A  decree  will  be  entered  in  accordance  with  this  opinion. 
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THE  ARLINGTON  CASE.* 

United  States  Circuit  Court  for  the  Eastern  District  of  J^rginia, 
at  Alexandria,  on  the  2d,  4th,  bth,  and  \bth  March,  1879. 

George  W.  C.  Lee  v.  Frederick  Kaufman,  R.  P.  Strong, 

ET  AL. 

As  courts  of  justice  may  take  cognizance  of  actions  affecting  the  personal 
property  of  the  government  of  a  sovereign  power  whenever  the  service  of 
me^nc  process  before  adjudication  does  not  involve  the  seizure  of  the  prop- 
erty out  of  the  hands  of  its  officers,  even  though  the  proceeding  looks  to  a 
judgment,  final  execution  upon  which  if  issued  would  dispossess  the  gov- 
ernment ;  so  they  may  take  cognizance  of  actions  concerning  real  property, 
especially  in  statutory  ejectments,  where  the  forms  of  law  and  the  practice 
of  the  courts  admit,  under  statutory  provision,  of  a  trial  of  the  right  or  title 
upon  a  summons,  and  appearance  of  the  occujiant  of  the  land,  where  he  is 
an  officer  or  agent  of  the  government  and  his  occupancy  is  not  interfered 
with  ;  and  this  is  especially  so  when  the  government  voluntarily  intervenes 
to  assist  such  officer  or  agent  in  defending  its  title  to  the  land. 

The  plaintiff  sued  in  ejectment  for  the  recovery  of  the  Arling- 
ton Estate,  near  Alexandria.  The  suit  was  brought  in  the  Cir- 
cuit Court  of  Alexandria,  and  removed  into  the  Circuit  Court  of 
the  United  States,  on  petition  of  the  defendants  by  procurement 
of  the  United  States. 

It  was  heard  upon  suggestion  made  by  the  attorney-general 
of  the  United  States,  that  the  property  was  claimed  by  the 
United  States  on  a  title  of  record,  and  that  the  United  States 
could  not  be  sued;  and  upon  his  motion  for  the  dismission  of 
the  proceeding,  and  the  plaintiff's  demurrer  to  the  attorney- 
general's  suggestion. 


*  For  a  statement  of  the  facts  of  the  case,  as  drawn  by  the  court,  see  p.  — 
to  — . 

For  the  argument  of  counsel  for  the  United  States,  see  p.  —  to  — . 

For  the  opinion  of  the  court  on  the  question  of  jurisdiction,  see  p.  —  to  — . 

For  the  opinion  of  the  court,  at  the  trial  on  the  merits,  see  p.  —  to  — . 

For  a  note  of  the  judge  on  the  case  of  Chrr  v.  The  United  StateSy  see  p.  — 
to—. 
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The  cause  was  argued  at  Alexandria  on  the  2d,  4th,  and  5th 
of  March,  1878.  W.  J.  Robertson,  Legh  R.  Page,  and  Francis 
L.  Smith  for  the  plaintiff;  and  the  district  attorney,  L.  L. 
Lewis,  and  W.  Willoughby  for  the  United  States;  the  solicitor- 
general  of  the  United  States,  Samuel  F.  Phillips,  attending  in 
person. 

The  decision  of  the  court  was  rendered  at  Richmond  on  the 
15th  of  March. 

The  case  was  heard  first  upon  the  question  of  jurisdiction,  and 
afterwards  upon  the  merits  by  Judge  Hughes. 

The  facts  bearing  upon  the  question  of  jurisdiction  were  stated 
by  Judge  Hughes,  in  his  opinion  on  that  branch  of  the  case,  as 
follows : 

THE  FACTS  OF  THE  CASE   AS   TO  JURISDICTION. 

As  necessary  to  an  intelligent  understanding  of  what  is  to  be 
decided,  I  must  set  out  the  facts  of  the  case  as  shown  by  the 
record.  I  will  connect  with  them  some  others  derived  aliunde 
chiefly  from  the  briefs  of  counsel,  which  are  inseparable  from 
those  exhibited  in  the  pleadings,  but  to  which  I  shall  allow  no 
technical  value,  and  which  will  be  seen  not  at  all  to  influence  the 
judgment  of  the  court.  I  conceive  the  facts  of  the  case  to  be  as 
follows : 

The  late  G.  W.  Parke  Custis  was  the  owner  in  fee  of  the  tract 
of  eleven  hundred  acres  of  land  which  is  the  subject  of  this  con- 
troversy. It  is  known  as  the  Arlington  Estate.  It  is  situated 
south  of  the  Potomac  River,  in  Alexandria  County,  Virginia, 
and  forms  a  conspicuous  object  in  the  landscape  which  presents 
itself  to  the  eye  in  looking  southward  from  the  Capitol  at  Wash- 
ington. I  need  not  add  that  it  is  an  estate  of  considerable 
value,  and  of  profound  historical  interest. 

Mr.  Custis,  who  died  in  1857,  devised  this  estate  to  his  only 
child,  Mrs.  Mary  A.  R.  Lee  (wife  of  General  Robert  E.  Lee), 
to  be  held  during  the  term  of  her  natural  life,  and  at  her  death 
to  the  present  plaintiff,  G.  W.  Custis  Lee,  to  be  held  in  fee. 

During  the  civil  war  this  estate,  with  the  Arlington  mansion, 
was  unoccupied  by  its  owner,  Mrs.  Lee,  who  was  then  living; 
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and  the  title  did  not  pass  to  her  son  until  1873,  the  date  of  her 
death. 

On  the  5th  of  August,  1861,  the  United  States  Congress 
passed  "  An  act  to  provide  increased  revenue  from  imports  to 
pay  interest  on  the  public  debt,  and  for  other  purposes,"  and  on 
the  7th  of  June,  18G2,  passed  "  An  act  for  the  collection  of  di- 
rect taxes  in  insurrectionary  districts  within  the  United  States, 
and  for  other  purposes,"  and  on  the  6th  of  February,  1863,  en- 
acted still  another  law,  entitled  '*  An  act  to  amend  an  act  entitled 
*  An  act  for  the  collection  of  direct  taxes  in  insurrectionary  dis- 
tricts within  the  United  States,  and  for  other  purposes.' "  The 
first-named  law  imposed  a  direct  tax  of  $20,000,000  upon  the 
United  States,  and  apportioned  to  Virginia  the  sum  of  $937,- 
552.67.     The  tax  imposed  on  Arlington  was  $92.07. 

On  the  11th  day  of  January,  1864,  the  whole  estate  of  eleven 
hundred  acres  was  sold  for  the  payment  of  this  tax  by  John  W. 
Hawxhurst,  Gillett  F.  Watson,  and  A.  J.  Foster,  who  were  the 
duly  appointed  and  confirmed  direct  tax  commissioners  of  the 
United  States  for  Virginia.  The  price  bid  by  the  government 
was  $26,800,  an  amount  exceeding  the  means  of  any  friend  of 
the  owner  who  might  have  desired  to  buy  in  the  property  for 
him.  It  was  so  bought  in  by  the  tax  coramissionei-s  under  au- 
thority of  that  clause  of  the  act  of  Congress  of  February  6th, 
1863,  which  empowered  the  government,  at  such  a  sale  as  this 
was,  to  purchase  lands  which  might  be  selected  by  the  President 
"  for  government  use,  for  war,  military,  naval,  revenue,  charita- 
ble, educational,  or  police  purposes."  The  United  States  at  once 
took  possession  of  the  estate,  and  has  held  it  ever  since ;  no  part 
of  the  purchase-money  which  would  have  remained,  after  deduct- 
ing the  tax,  having  ever  been  paid  over  either  to  the  life  tenant 
or  remainderman. 

The  estate  is  now  occupied  by  Frederick  Kaufman,  R.  P. 
Strong,  and  about  two  hundred  other  persons.  Against  all  these 
by  name,  as  defendants,  the  plaintiff,  in  April  last,  brought  two 
actions  of  ejectment  (now  treated  as  one)  in  the  Circuit  Court  of 
Alexandria  County,  Virginia,  having  postponed  his  suit  until 
within  the  last  year  of  the  period  of  five  years,  after  which  it 
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would,  in  some  of  its  objects,  have  been  barred  by  the  statute  of 
limitations.  The  action  was  statutory  ejectment  under  chapter 
131,  Code  of  Virginia. 

The  notice  in  ejectment  was  served  personally  on  each  occu- 
pant, and  the  declaration  was  filed  at  the  May  rules  following. 

Iq  due  course  of  procedure  the  defendants  all  appeared  by 
counsel  and  demurred  and  pleaded,  their  plea  being  the  general 
issue  authorized  by  the  statute.  The  cause  was  thus  matured  for 
trial  at  the  term  of  the  State  court,  which  was  held  in  July,  1877. 

Before  the  commencement  of  that  term,  however,  the  defend- 
ants filed  a  petition  here  for  the  removal  of  the  cause  into  this 
court  from  the  State  court.  The  petition  was  founded  upon  sec- 
tion 643  of  the  Revised  Statutes  of  the  United  States,  which 
authorizes  any  oflBcer  of  the  United  States,  or  any  person  hold- 
ing estate  by  title  derived  from  any  officer  of  the  United  States, 
when  sued  in  a  State  court  by  any  proceeding  affecting  the  va- 
lidity of  any  revenue  law  of  the  United  States,  to  remove  the 
cause  into  a  Circuit  Court  of  the  United  States. 

Among  the  recitals  of  their  petition,  the  defendants  say : 

.  .  .  Your  petitioners  say  that  they  do  not  claim  the  title  to  said 
land,  or  interest  therein,  except  as  follows,  to  wit:  A  certain  portion 
thereof,  consisting  of  about  two  hundred  acres,  more  or  less,  is  in 
charge  of  the  War  Department  of  the  United  States,  and  is  being 
used  as  a  national  cemetery  for  the  burial  of  deceased  soldiers  and 
sailors  of  the  United  States ;  and  the  said  defendant  Kaufman  is  a 
superintendent  thereof,  under  the  directions  of  said  War  Depart- 
ment. The  remaining  portion  of  said  premises  is  set  apart  as  a 
military  post,  and  reserve  connected  therewith,  of  the  United  States, 
and  is  now  in  charge  of  the  defendant  Strong,  who  is  an  officer  of 
the  United  States,  and  occupying  the  same  under  orders  of  the  War 
Department  and  in  obedience  to  an  order  thereof,  of  which  the  fol- 
lowing is  a  copy,  to  wit : 

War  Departicemt,  AdjutanivGbrbral's  Office, 

Washinqtok,  D.  C,  July  27, 1872.  j 

The  QuARTERMASTEB-GENERAIi  U.  S.  ArMY. 

Sir:  The  secretary  of  war  directs  that  all  that  part  of  the  Arlington  Estate 
OQtside  the  walls  of  the  National  Cemetery  be  considered  a  military  reservation 
pertaining  to  Fort  Whipple,  Virginia,  and  under  the  immediate  charge  of  the 
commancung  officer  of  that  fort.  The  secretary  has  approved  your  recommen- 
dation that  those  persons  who  have  crops  on  the  proposed  sites  for  the  new 
buildings  shall  be  compensated  therefor  from  the  contingencies  of  tlie  army. 

A  board  of  survey  has  assessed  the  total  amount  at  $o40,  which  has  been 
ordered  to  be  paid  to  the  parties ;  also  that  the  copy  of  the  survey  describing 
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the  metes  and  bounds  of  the  Arlington  Estate  be  filed  in  the  quartermaster- 
general's  office  as  record  of  a  military  reserve,  and  be  recorded  in  the  proper 
land  record  office  in  Alexandria,  Virginia. 

Very  respectfully,  your  obedient  servant, 
(Signed)  *  E.  D.  Townsend, 

Adjutant-General. 

That  such  of  said  defendants,  except  Strong  and  Kaufman,  as  are 
upon  said  premises,  occupy  the  same  not  as  tenants,  but  under  per- 
mission of  the  officer  in  charge  of  said  military  reservation,  which  is 
in  writing  or  printing,  and  is  substantially  as  follows : 

Fort  Whipple, ,  187  . 

This  is  to  certify  that permitted  to  occupy 


acres  of on  the  Arlington  reservation  until ,  187  .    No  rent 

will  be  charged  for  this  occupation  of  the  reservation  to  that  date. 

(Signed)  ■ , 

Officer  in  charge. 

Upon  the  filing  of  this  petition,  a  writ  of  ce?'tiorari  was  issued 
hence  to  the  clerk  of  the  Alexandria  Circuit  Court,  under  which 
a  copy  of  the  record  in  the  suit  was  certified  here ;  the  cause, 
when  brought  here,  being  ready  for  trial  on  issues  joined  of  law 
and  fact.  The  following  proceedings  were  thereupon  had  in  this 
court : 

In  the  Circuit  Court  oj  the  United  States,  for  the  Eastern  District  of 

Virginia. 

G.  W.  C.  Lee 

•TK  '  T7-  >  In  Ejectment. 

Frederick  Kaufman,      [        ** 
R.  P.  Strong,  and  others. 

And  now  comes  the  attorney-general  of  the  United  States  and 
suggests  to  the  court,  and  gives  it  to  understand  and  be  informed 
(appearing  only  for  the  purpose  of  this  motion)  that  the  property  in 
controversy  in  this  suit  has  been  for  more  than  ten  years,  and  now  is, 
held,  occupied,  and  possessed  by  the  United  States,  through  its  officers 
and  agents,  charged  in  behalf  of  the  government  of  the  United 
States  with  the  control  of  the  property,  and  who  are  in  actual  pos- 
session thereof  as  public  property  of  the  United  States  for  public 
uses,  in  the  exercise  of  their  sovereign  and  constitutional  powers,  as  a 
military  station  and  as  a  national  cemetery,  established  for  the  burial 
of  deceased  soldiers  and  sailors,  and  known  and  designated  as  the 
"Arlington  Cemetery,"  and  for  the  uses  and  purposes  set  forth  in  the 
certificate  of  sale,  a  copy  of  which,  as  stated  and  prepared  by  the 
plaintiff,  and  which  is  a  true  copy  thereof,  is  annexed  hereto  and  filed 
herewith  under  claim  of  title,  as  appears  by  the  said  certificate  of 
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sale,  and  which  was  executed,  delivered,  and  recorded  as  therein 
appears. 

NVherefore,  without  submitting  the  rights  of  the  government  of 
the  United  States  to  the  jurisdiction  of  the  court,  but  respectfully 
insisting  that  the  court  has  no  jurisdiction  on  the  subject  in  contro- 
versy, he  moves  that  the  declaration  in  said  suit  be  set  aside,  and  all 
the  proceedings  be  stayed  and  dismissed,  and  for  such  other  order  as 
may  be  proper  in  the  premises. 

Charles  Devens, 

Attorney-General . 


Then  follows  the  certificate  of  sale  referred  to,  setting  out  in 
fall  recital  the  tax  title  under  which  the  government  claims. 
Upon  this  suggestion  the  following  rule  was  issued : 


In  the  Circuit  Court  of  the  United  States,  for  the  Eastern  District  of 

Virginia, 


George  W.  C.  Lee 

V. 

Frederick  Kaufman, 
R.  P.  Strong,  and  others.  ^ 


>-  In  Ejectment. 


Suggestion  having  been  made  by  the  attorney-general  of  the  United 
States  that  the  property  in  controversy  in  this  cause  is  in  the  use  and 
possession  of  the  United  States  under  claim  of  title  of  record ;  and 
such  suggestion  having  been  filed,  together  with  a  motion  for  those 
reasons  to  set  aside  the  declaration  and  dismiss  the  proceedings,  and 
for  such  other  orders  as  may  be  proper,  as  more  fuJlv  appears  by  such 
suggestion  and  motion  on  nle  in  the  office  of  the  clerk  of  this  court 
at  Alexandria, 

Ordered,  that  a  rule  issue  requiring  the  plaintiff  to  show  cause  at 
the  court-house  in  Alexandria,  on  the  4th  of  September,  1877,  or  as 
soon  thereafter  as  counsel  can  be  heard,  why  such  motion  should  not 
be  granted,  provided  that  such  rule  be  served  upon  the  plaintiff*  or 
his  counsel  on  or  before  the  Ist  of  August,  1877. 

R.  W.  Hughes, 
Norfolk,  19th  July,  1877.  Judge. 

In  response  to  this  rule  the  plaintiff  filed  the  following  an- 
swer and  demurrer : 

VOL.   III. — 3 
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In  the  Circuit  Court  of  the  United  States  for  the  Eastern  District  of 

Virginia. 

George  W.  C.  Lee 

V. 

Frederick  Kaufman, 
R.  P.  Strong,  and  others. 

The  plaintiff,  not  waiving,  but  still  so  far  as  he  may  lawfully  do, 
insisting  upon  his  motion  to  remand  the  cause  to  the  State  court,  for 
answer  to  the  summons  requiring  him  to  show  cause  why  the  motion 
of  the  attorney-general  of  the  United  States  to  set  aside  the  declara- 
tion and  to  dismiss  the  proceedings  in  the  above-entitled  cause,  for 
the  reasons  set  forth  in  the  suggestion  of  the  said  attorney -general, 
which  has  been  filed  therein,  should  not  be  granted,  says,  and  for 
cause  shows : 

1st.  That  said  suggestion  should  be  dismissed  as  not  being  a  proper 
mode  of  making  an  objection  to  the  jurisdiction  of  the  court. 

2d.  That  said  suggestion  and  matters  therein  contained,  in  manner 
and  form  as  they  are  therein  set  forth,  are  not  sufficient  in  law  to 
sustain  said  motion  or  to  show  that  any  relief  whatsoever  should  be 
granted  under  the  application  made  b^  said  attorney-general ;  and 
that  the  plaintiff  should  not  be  required  to  make  any  further  or  other 
answer  thereto. 

3d.  If  this,  his  demurrer,  should  be  overruled,  and  he  should  be 
required  to  make  further  answer  to  said  suggestion,  the  plaintiff  says: 

That  he  does  not  admit  it  to  be  true,  as  set  forth  in  said  suggestion, 
that  the  United  States  are  in  possession  of  the  property  in  controversy 
in  this  suit  by  their  oflScers  and  agents  charged  on  behalf  of  the  gov- 
ernment with  the  control  of  the  property. 

One  of  the  defendants,  Maria  C.  Syphax,  is  in  possession  of  and 
holds  a  portion  of  said  property  under  an  act  of  Congress,  approved 
on  the  12th  of  June,  1866,  entitled  "An  act  for  the  relief  of  Maria 
Syphax"  (14  United  States  at  Large,  chapter  121,  p.  589),  whereby 
the  title  to  seventeen  acres  and  fifty-three  one-hundredthsof  an  acre, 
be  the  same  more  or  less,  being  a  part  of  the  property  in  controversy 
in  this  suit,  was  released  and  confirmed  unto  the  said  Maria  Syphax, 
being  one  and  the  same  person.' 

The  plaintiff  is  informed,  and  believes  it  to  be  true,  that  a  very 
large  majority  of  the  other  defendants  are  in  fact  tenants  of  the  gov- 
ernment of  the  United  States,  rendering  valuable  services  in  work 
and  labor  done  and  performed  by  them  for  said  governrnent  in  con- 
sideration of  being  permitted  by  it  to  occupy  and  use  the  lands  of 
which  they  are  respectively  in  possession. 

The  plaintiff  further  says  that  the  United  States  have  no  other  or 
further  title  to  the  property  in  controversy  in  this  suit  than  that 
which  was  acquired  by  them  as  purchasers  at  a  sale  thereof  for  taxes, 
made  by  John  Hawxhurst,  Gillett  F.  Watson,  and  A.  Lawrence 
Foster,  as  United  States  direct  tax  commissioners  for  Virginia,  and 
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showD  by  their  certificates  of  sale,  a  copy  of  which  is  filed  with  said 
suggestion  ;  and  the  consent  of  the  State  of  Virginia  has  never  been 
obtained  to  such  purchase. 

The  plaintiff,  therefore,  denies  it  to  be  true,  as  is  set  forth  in  said 
suggestion,  that  the  property  in  controversy  in  this  suit  has  been  or 
is  now  held,  occupied,  or  poi^sessed  by  the  United  States,  through 
their  officers  and  agents,  charged  in  behalf  of  the  government  of* 
the  United  States  with  the  control  of  the  property,  and  who  are  in 
the  actual  possession  thereof  as  public  property  of  the  United  States, 
with  the  control  of  the  property,  and  who  are  in  actual  possession 
thereof  as  public  property  of  the  United  States  for  public  uses  in  the 
exercise  of  their  sovereign  and  constitutional  powers,  and  calls  for 
full  proof  of  each  and  all  of  said  allegations. 

G.  W.  C.  Lee. 

Thus  the  suit  is  here,  not  only  on  the  issues  of  law,  made  up 
before  the  removal  from  the  State  court,  but  on  the  suggestion 
of  the  attorney-general,  and  the  plaintiflPs  demurrer  to  the  sug- 
gestion and  answer  to  the  rule  nisi. 

Such  are  the  facts  in  the  case  as  it  stands  upon  record.  It  is 
now  heard  ujwn  the  plaintiff's  demurrer  to  the  suggestion,  upon 
the  whole  record,  up  to  and  including  the  demurrer. 

And  on  that  demurrer  the  first  inquiry  is  :  Whether  it  is  com- 
petent for  the  government,  in  the  person  of  its  chief  law  officers, 
to  appear  by  suggestion  at  all  ?  And  the  second  is,  assuming  that 
the  suggestion  is  et  proper  form  of  proceeding.  Does  it  set  forth 
such  a  case  in  connection  with  .the  antecedent  record  as,  conceding 
the  facts  alleged  to^be  true,  entitles  the  government  to  a  dismissal 
of  these  proceedings,  in  pursuance  of  the  motion  of  the  attorney- 
general  ? 

Counsel  on  either  side  submitted  elaborate  briefs  and  argu- 
ments. It  is  deemed  due  to  the  importance  of  the  question  to 
give  that  of  Messrs.  Willoughby  and  Lewis,  counsel  of  the 
United  States,  nearly  in  full,  as  the  decision  was  adverse  to  them. 

Argument  of  the  Counsel  for  the  United  States  on  Motion  to 

Dismiss, 

This  action  is  brought  against  the  parties  above  named,  who 
are  officers  of  the  United  States,  and  nearly  two  hundred  others, 
who  are  charged  to  be  in  the  occupation  of  the  premises  in  con- 
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troversy ;  and  which  is  the  estate  known  as  the  Arlington  Estate, 
in  the  county  of  Alexandria. 

The  record  shows  that  there  has  been  what  is  equivalent  to 
inquisition  and  office  found.  The  Supreme  Court  of  the  United 
States  say,  in  reference  to  a  sale  under  this  act,  in  the  case  of 
Bennett  v.  Hunter,  9  Wallace,  336,  "  The  sale  was  the  public 
act,  which  was  the  equivalent  of  office  found." 

From  these  facts  it  api)ears  that  the  United  States  is  in  pos- 
session of  the  property  in  question ;  that  it  is  in  such  possession 
under  claim  of  title  of  record,  valid  upon  its  face,  and  that  it  is 
being  used  for  proper  and  necessary  governmental  purposes. 
Under  these  circumstances  it  has  been  deemed  proper  to  suggest 
to  the  court  that  it  has  not  jurisdiction  to  take  any  action  which 
will  tend  to  disturb  this  possession  of  the  United  States,  under 
those  principles  which  will  not  allow  a  suit  by  a  citizen,  as 
plaintiif,  against  the  government,  as  defendant,  or  against  its 
property,  especially  when  such  property  is  held  and  used  as  this 
is  held  and  used.  For  these  reasons  the  motion  is  made  to  dis- 
miss this  suit. 

The  inquiry  will  doubtless  be  made  whether  the  mode  we  have 
selected  is  a  proper  one  by  which  to  bring  this  question  before 
the  court.  The  answer  to  this  inquiry  will  be  seen  in  authorities 
and  precedents  which  I  shall  hereafter  cite  iff  full,  but  which  I 
do  not,  in  the  order  of  my  argument,  wish  now  to  anticipate. 
For  the  present  it  may  be  sufficient  to  call  attention  to  the 
familiar  principle,  that  if  the  court  is  apprised  by  any  authentic 
evidence  that  it  has  not  jurisdiction  of  the  case  before  it,  it  will 
refuse  to  proceed  until  it  is  satisfied  upon  that  point.  In  some 
cases  it  may  be  necessary  to  plead  want  of  jurisdiction.  When 
such  plea  is  made,  that  question  is  first  to  be  determined.  But 
when  the  subject-matter  of  the  suit  is  without  the  jurisdiction  of 
the  court,  and  this  fact  comes  to  the  knowledge  of  the  court  in  any 
way,  it  will,  either  on  motion  or  suggestion,  or  even  ex  mero  motu, 
at  once  refuse  to  proceed.  Such  is  said  to  be  the  law  in  Heriot  v. 
Davis,  2  Woodbury  &  Minot,  229,  and  cases  there  cited.  In  the 
case  of  The  Pizarro,  10  New  York  Legal  Observer,  97,  cited  in 
the  United  States  Federal  Digest  at  page  506,  suggestion  by  the 
United  States  district  attorney  was  held  the  proper  mode  to  bring 
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to  the  attention  of  the  court  that  the  suit  before  it  was  that  of  a 
private  suitor  against  an  armed  ship  of  a  friendly  power,  on 
account  of  which  it  could  not  take  jurisdiction. 

In  MaxweWs  Lessee  v.  Levy,  2  Dallas,  381,  a  rule  was  issued 
to  show  cause  why  an  ejectment  case  should  not  be  dismissed  from 
the  record  u[)on  a  suggestion  that  the  court  had  no  jurisdiction, 
for  the  reason  that  a  conveyance  had  been  made  to  a  non-resident 
of  the  State  for  the  sole  purpose  of  giving  jurisdiction.  The  truth 
of  this  suggestion  was  shown  upon  a  bill  for  discovery,  upon  which 
the  rule  was  made  absolute. 

In  the  case  of  Tlie  Exchange,  7  Cranch,  a  suggestion  was  made 
at  the  instance  of  the  attorney -general  that  the  property  in  con- 
troversy was  a  public  armed  vessel  in  the  service  of  the  French 
government.  Issue  was  taken  to  such  suggestion  and  a  hearing 
had,  upon  which,  it  having  been  ascertained  that  such  sugges- 
tion was  well  founded,  the  case  was  for  that  reason  dismissed. 
Upon  the  record  thus  made  the  case  was  appealed  to  the  Supreme 
Court,  and  was  by  that  court  heard  and  decided. 

In  Doe  on  the  demise  of  Legh  v.  Roe,  8  Meeson  &  Welsby, 
579,  which  was  an  action  of  ejectment  against  property  held  by 
the  Crown,  and  which  I  will  cite  fully  hereafter,  a  rule  was  made 
to  dismiss,  upon  suggestion  filed  by  the  attorney- general,  and 
which  was  made  a"bsolute. 

We  are  now  prepared,  I  think,  to  discuss  the  proposition  that 
the  court  has  not  jurisdiction  of  this  case,  for  the  reason  that  it 
is  a  suit  by  a  private  citizen  against  the  property  of  the  United 
States,  claimed  to  be  held  under  a  title  of  record,  and  used  for 
governmental  purposes. 

The  object  of  the  suit  is  to  establish  the  right  of  the  plaintiflF 
to  the  possession  of  the  property  in  question,  and  to  put  him  into 
the  actual  possession  thereof;  which  can  be  done  only  by  in- 
validating this  record-title  of  the  government,  and  putting  the 
government  out  of  possession.  Whatever  may  be  regarded  as 
the  form  or  nature  of  the  action,  it  cannot  be  denied,  nor  the 
fact  disguised,  that  the  substantial  controversy  in  this  suit  is 
between  the  plaintiff  on  the  one  side  and  the  United  States  on 
the  other. 
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The  plaintiff,  in  accordance  with  the  statute,  which  requires  him 
to  state  the  nature  of  his  title  (Code  of  Virginia,  1873,  p.  969), 
claims  in  fee.     According  to  the  statute  (Code,  p.  962) : 

The  verdict  shall  specify  the  estate  found  in  the  plaintiff,  whether 
it  be  in  fee  or  for  life,  stating  for  whose  life,  or  whether  it  be  a  term 
of  years,  and  specifying  the  duration  of  such  terna.  The  judgment 
for  the  plaintiff  shall  be  that  he  recover  the  possession  of  the  prem- 
ises according  to  the  verdict  of  the  jury. 

He  is  thus  seeking  not  merely  possession,  but  a  judgment  as 
to  the  nature  of  his  title,  which  he  claims  to  be  in  fee.  In  both 
respects  his  claim  is  in  direct  opposition  to  the  interests  and 
claims  of  the  United  States  ;  and  it  cannot  be  supported  except 
by  overthrowing  the  apparent  title  of  the  United  States,  and 
evicting  them  from  their  present  possession ;  for  it  is  a  philo- 
sophical axiom  that  two  bodies  cannot  occupy  the  same  space  at 
the  same  time. 

It  is  manifest  that  this  suit  was  intended  to  be  brought  in 
pursuance  of  the  provision  of  the  statute,  which  says :  "  The 
person  actually  occupying  the  premises  shall  be  named  defendant 
in  the  declaration/^  Code  of  Virginia,  959.  It  will,  therefore, 
doubtless  be  urged  that  inasmuch  as  the  United  States  is  not  named 
as  a  party  defendant  the  suit  can  be  maintained,  regarding  the 
defendants  named  as  the  occupants  within  the  meaning  of  this 
statute. 

Now,  for  the  purpose  of  showing  that  a  suit  in  ejectment  is 
substantially  a  proceeding  in  reni,  a  suit  against  the  property 
rather  than  as  against  the  parties  named,  or  as  against  the  parties 
who  may  happen  to  be  in  the  occupation  of  the  property  at  the 
commencement  of  the  suit,  I  trust  I  may  be  justified  in  briefly 
recurring  to  the  nature  of  this  familiar  action. 

This  mode  of  proceeding  was  a  device  of  the  courts,  about  two 
hundred  years  ago,  at  Westminster.  The  plaintiff,  who  was  out 
of  possession,  and  could  not  therefore  convey  the  property,  made 
a  formal  entry  upon  the  land,  and  executed  a  lease  to  a  fictitious 
person,  usually  called  John  Doe.  This  lessee  was  then  supposed 
to  be  ousted  from  his  fictitious  possession  by  another  fictitious 
person,  sometimes  called  Richard  Roe.     Doe,  the  lessee,  then 
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coramencGS  a  suit  against  Roe,  on  account  of  this  ouster,  and 
claims  the  judgment  of  the  court,  that  he  be  restored  to  his  pos- 
session, from  which  he  has  been  ousted.  The  defendant,  then, 
who  is  called  the  casual  ejector,  having  no  special  interest  in  the 
matter,  sends  a  notice  or  warning,  to  the  person  who  is  in  the 
occupation  of  the  land,  that  these  proceedings  are  going  on,  that 
a  declaration  will  be  filed  at  a  time  named,  and  advises  him  to 
attend  to  it,-  as  otherwise  judgment  will  be  taken  by  default. 
On  proof  of  the  service  of  such  a  notice,  if  no  one  appeared,  judg- 
ment was  taken  by  default  and  process  issued,  putting  the  plaintiff 
in  possession,  and,  of  course,  putting  the  occupant  out  of  possesvsion. 
Such  a  suit,  as  will  readily  be  seen,  was  not  a  suit,  in  form,  against 
the  occupant.  He  was  not  even  named  as  defendant.  As  Lord 
Mansfield  said,  in  Fairdaim  v.  Shamtitle,  3d  Burrow's  Reports, 
1292:  "In  form  it  appears  as  a  trick  between  two  to.dispossess 
a  third  by  a  sham  suit  and  judgment.^'  The  occupant  had  a  mere 
notice,  not  a  writ  or  process.  He  was  not  made  a  party  to  the 
suit  by  such  notice.  If  he  wished  to  prevent  a  process  from 
issuing,  which  would  put  him  out  of  possession,  he  was  compelled 
to  apply  to  the  court  for  leave  to  show  cause  why  this  should  not 
be  done.  This  was  granted  to  him  only  upon  terms,  to  wit,  that 
he  should  confess  the  entry  of  the  plaintiff,  his  lease,  and  the 
ouster,  leaving  only  the  question  of  right  of  possession  to  be  tried. 
But  if  the  occupant  had  no  special  interest  in  defending  the  pos- 
session, then  any  person  having  title  to  the  property,  consistent 
with  his  occupation,  and  interested  in  preventing  the  recovery  of 
the  plaintiff,  was  allowed  to  come  in  and  defend  upon  the  same 
terms. 

This  privilege  existed  at  common  law,  and  although  a  statute 
was  passed  giving  such  right  to  landlords  of  the  occupant,  yet  this 
has  been  uniformly  construed  as  permitting  any  person^  having 
a  title  consistent  with  that  of  the  occupant,  to  show  cause  why  the 
plaintiff  should  not  recover  possession.  3  Burrow,  1292;  Tyler 
on  Ejectment,  447,  and  cases  there  cited.  But  formerly,  not- 
withstanding the  introduction  of  these  new  parties,  the  suit  was 
carried  on  in  its  original  styles'  This  shows  that  the  proceeding 
was  regarded  as  not  an  action  in  personam^  but  in  rem.  The 
object  was,  not  a  judgment  against  any  person,  but  it  was /or  the 
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possession  of  the  res^  the  thing  in  controversy.  No  judgment 
was  rendered  against  the  person.  No  person  was  concluded  by 
the  judgment.  The  occupant,  or  his  landlord,  even  though  he 
had  defended  the  suit,  could  immediately  commence  another  suit- 
The  only  conclusive  result  of  judgment  for  the  plaintiff  was  to 
put  him  into  possession.  Notice  was  served  upon  the  occupant, 
because  that  appeared  to  be  the  best  mode  of  giving  notice  to  all 
parties  interested.  The  suit  could  be  maintained  even  when 
there  was  no  occupant,  and  it  did  not  abate  by  the  death  of  the 
occupant.  All  these  considerations  show  that  the  persons  named 
as  defendants  are  of  comparatively  small  importance  in  the  suit, 
and  that  such  suit  is,  in  substance,  a  suit  against  the  property 
itself,  rather  than  against  the  nominal  defendants.  The  real 
defendants  are  those  interested  to  prevent  a  change  of  possession, 
whether  they  be  the  occupants,  their  landlords,  or  any  other 
person,  having  a  right  to  defend  the  course. 

All  the  text-writers  agree  that  the  action  of  ejectment  is  a  real 
action,  in  distinction  from  a  personal  action.  "In  a  real  action, 
the  proceedings  are  in  rent,  for  the  recovery  of  real  property  only." 
Tidd's  Practice,  1.  In  Runnington  on  Ejectment,  p.  4,  the  author 
says : 

By  the  ancient  law  in  ejectment,  the  plaintiff  recovered  only  dam- 
ages, the  true  measure  of  which  was  the  mesne  profits ;  the  term  was 
not  recovered.  When,  however,  it  became  established  that  the  term 
should  be  recovered,  then  the  ejectment  had  the  effect  (though  by  no 
means  the  form)  of  a  real  action,  the  proceeding  was  in  reiUy  the  thing 
itself,  the  term,  only,  was  recovered,  with  nominal  damages,  but  not 
the  mesne  profits. 

True,  ejectment  has  been  styled  an  action  of  trespass,  founded 
on  tort.  This  has  reference  to  the  ouster,  which  was  one  of  the 
fictions  that  need  not  be  proved.  It  requires  another  sort  of 
action  for  the  continued  trespass ;  to  wit,  the  action  for  mesne 
profits. 

Now,  the  statute  of  Virginia  has  preserved  the  essential  prin- 
ciples of  this  action,  though  it  has  in  some  respects  simplified  the 
proceedings.  This  statute  is  a  copy  of  the  New  York  statute 
upon  this  subject. 

The  revisers  in  recommending  this  statute  to  the  legislature  of 
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New  York,  say,  in  their  note,  they  "  have  carefully  adhered  to 
the  leading  principles  of  the  action,  so  as  to  make  little  or  no 
alteration,  except  in  the  form  of  the  proceedings."  Instead  of 
having  a  fictitious  defendant,  the  statute  requires  that  the  person 
occupying  the  premises  shall  be  named  as  defendant.  It  says, 
also,  that  the  '^  real  claimant  shall  be  named  as  plaintiff,  and  all 
the  provisions  of  law  concerning  a  lessor  of  the  plaintiff  shall 
apply  to  such  plaintiff."  Code,  959.  Suit  is  commenced,  not 
by  a  writ  or  process,  but  a  declaration  is  served,  and  notice  that 
such  declaration  will  be  filed.  Upon  filing  the  declaration  the 
plaintiff  is  entitled  to  a  rule  to  plead.  But  this  rule  is  a  mere 
entry  made  in  the  office  of  the  clerk.  It  is  not  required  to  be 
served.  Judgment  for  the  plaintiff  is  that  he  recover  possession 
according  to  the  title  he  proves.  This  judgment  is  conclusive 
upon  the  parties  who  appear  and  defend  the  suit  as  lo  the  right 
established  in  the  action.  It  would  not  be  a  bar  to  such  persons 
who  do  not  appear,  except,  perhaps,  as  to  the  person  upon  whom 
the  notice  is  served ;  but  it  would  be  conclusive  upon  all  parties 
until  it  is  set  aside  by  a  subsequent  action.  Parties  who  do  not 
appear  would  be  put  out  of  possession  and  their  title  adjudged 
to  be  invalid,  and  it  would  be  so  held  until  other  proceedings  or 
a  subsequent  ejectment  set  such  judgment  aside. 

The  first  effect  of  judgment  for  the  plaintiff  in  this  case,  if  the 
United  States  do  not  appear,  would  be  a  process  to  divest  them 
of  possession  and  title,  which  they  could  not  again  obtain  except 
by  another  suit  in  ejectment,  in  which  they  would  be  the  plain- 
tiffs. By  the  prosecution  of  this  suit  the  United  States  is  com- 
pelled to  appear  and  defend,  or  to  allow  their  possession  to  be 
taken  from  them,  and  their  title  to  be  adjudged  to  be  invalid,  if 
this  suit  is  proper  to  be  maintained.  The  judgment  operates 
upon  the  property,  irrespective  of  the  parties  named  in  the  suit. 
It  thus  really  affects  those  who  are  interested  in  the  title  and  pos- 
session, whether  they  appear  as  parties  or  not.  In  this  respect 
it  is  analogous  to  a.  proceeding  in  admiralty  against  a  vcs'^el  or 
against  property  for  the  violation  of  a  revenue  law,  or  an  attach- 
ment against  personal  property,  which  may  be  condemned  and 
sold  without  reference  to  the  real  ownership,  or  to  the  owners 
being  named  as  parties  to  the  cause. 
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What  I  claim  is,  not  that  this  is  a  direct  suit  against  the 
United  States,  but  that  it  is  a  suit,  in  substance,  against  its  prop- 
erty, and  not,  necessarily,  against  the  defendants  named,  the  mere 
occupants  for  the  time  being.  They  have  no  right  or  claim.  It 
is  not  simply  to  turn  them  out  that  this  suit  is  brought.  The 
real  object  aimed  at  is  to  remove  the  hands  of  the  United  States. 
It  is  the  title,  interest,  and  possession  of  the  United  States  which 
is  attacked.  In  fact  I  do  not  believe  that  a  soldier  or  officer  of 
the  United  States,  who  is  in  charge  of  property  by  command  of 
the  executive  authority,  and  liable  to  be  removed  in  a  day,  is  an 
"occupant"  in  the  sense  contemplated  by  the  statute,  no  more 
than  a  mere  servant  of  a  tenant  would  be  such  occupant,  who 
could  not  be  made  a  party  to  such  suit.  1  Chitty,  116.  The 
real  occupant  is  the  United  States.  11  Abbott's  Pr.  Rep.  97. 
Let  there  all  along  be  borne  in  mind  the  legal  maxim,  ^'  Nemo 
potest  facere  per  obliquum  quod  non  potest  facere  per  directum^ 

The  principle  underlying  all  the  authorities  relating  to  the 
jurisdiction  of  courts,  where  their  action  may  affect  sovereign 
power,  is  that  the  sovereign  power  of  any  nation  is  supreme ;  that 
it  is  not  the  subject  of  judicial  power;  that  it  will  not  permit 
process  against  itself  either  directly  or  indirectly,  or  allow  its 
operations  or  instrumentalities  to  be  affected  or  disturbed,  except 
by  its  own  consent.  Sovereign  power  is  above  the  courts.  It  is 
their  creator  and  master.  It  cannot  permit  coercion  by  judicial 
process.  It  cannot  allow  the  supposition  that  it  is  capable  of 
doing  wrong.  The  idea  contained  in  the  maxim  that  the  king 
can  do  no  wrong  is  not  peculiar  to  England.  The  basis  of  that 
maxim  is  that  sovereign  power  cannot  be  regarded  as  capable  of 
wrong,  and  I  will  not  permit  it  to  be  said  unchallenged  that  the 
dignity  and  sovereign  power  of  the  people  of  the  United  States 
are  in  any  respects  inferior  to  the  like  attributes  of  the  King  of 
England,  or  to  those  of  any  other  sovereign  on  earth. 

Let  us  now  consider  some  of  the  authorities  relating  to  the 
subject  before  us;  and  I  will  begin  with  quoting  from  English 
authors  and  judicial  decisions. 

Blackstone,  in  his  Commentaries,  vol.  3,  p.  236,  says: 

The  common-law  methods  of  obtaining  redress  or  restitution  from 
the  Crown,  of  either  real  or  personal  property,  are  :  1.  By  petition 
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de  droit,  or  petition  of  right.  2.  By  monstrans  de  droit,  manifestation 
or  plea  of  right ;  both  of  which  may  be  preferred  or  prosecuted  either 
in  the  chancery  or  exchequer. 

See  also  5  Bacon^s  Abridgment,  title  Prerogative,  571.  This 
petition  it  is  well  understood,  must  be  presented  to  the  sovereign, 
who  thereupon,  by  the  proper  officer,  indorses  his  permission  that 
the  right  may  be  tried. 

In  4  Coke's  Reports,  55  a,  known  as  Sadler's  case,  the  court 
resolved : 

At  common  law,  when  the  king  was  seized  of  any  estate  of  inher- 
itance or  freehold,  by  any  matter  of  record,  were  his  title  by  matter 
of  record  judicial,  as  attainder  ;  ministerial,  as  by  office ;  or  by  con- 
veyance of  record,  as  by  fine,  deed  enrolled,  etc. ;  or  by  matter  of 
fact,  and  found  by  office  of  record  on  oath,  as  by  alienation  in  mort- 
main, purchase  by  alien,  etc.,  he  who  had  right  was  put  to  his  peti- 
tion of  right,  in  nature  of  a  real  action,  to  be  restored  to  his  freehold 
and  inheritance. 

In  Stamford  on  Prerogatives,  72  a,  6,  the  author  says : 

And  this  method  of  proceeding  is  proper,  where  the  king  seizes  the 
goods  or  lands  of  a  subject  without  due  order  of  law,  or  enters  into 
the  lands  of  another  without  title  or  office  found.  Cited  in  Bacon's 
Abridgment,  title  Prerogative. 

Monstrana  de  droit  was  allowed  where  the  right  of  the  party, 
as  well  as  the  right  of  the  Crown,  appeared  upon  the  same  record, 
or  by  another  record  of  as  high  a  nature  as  that  upon  which  the 
right  of  the  Crown  appeared.     4  Coke,  55  a,  6. 

At  common  law,  where  the  king  was  entitled  by  office,  though  un- 
truly found,  the  party  could  not  have  a  traverse  to  the  office,  nor 
could  he  avoid  it  without  petition.  4  Coke,  56  a ;  Stamf.  Pre.  606  ; 
6  Com.  Dig.,  Title  Pre.  67. 

If  the  king  be  seized  of  lands  or  tenements  by  matter  of  record,  he 
cannot  be  disseized  or  ejected  ;  but  if  any  one  enters,  he  will  be  an 
intruder  upon  the  king's  possession.  And,  therefore,  if  a  man  enter 
upon  the  king's  demesnes,  and  takes  the  profits,  it  will  be  an  intru- 
sion ;  for,  as  the  king  takes  only  by  matter  of  record,  he  cannot  be 
ousted  of  possession  save  by  matter  of  record.  An  intruder  cannot 
make  a  lease  to  maintain  an  ejectment;  nor  can  he  maintain  trespass. 
6  Com.  Dig.,  Tit.  Pre.  67  and  64. 

In  the  Year  Books,  30  ed.  171,  as  early  as  the  year  1302,  we 
find  the  following  recorded : 
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To  a  writ  of  right  brought  against  the  Abbot  of  Saint  Serle,  it  was 
answered  that  the  tenements  were  seized  into  the  king's  hands,  by 
reason  whereof  the  abbot  could  not  and  ought  not  to  answer.  (Wes- 
cott.)  Although  the  tenements  are  seized  into  his  hands,  you  are 
tenant  of  the  freehold.  Judgment,  if  you  ought  not  to  answer. 
(Brompton.)  He  ought  to  answer  ;  but  inasmuch  as  we  cannot  en- 
tertain the  suit  while  the  tenements  are  seized,  I  advise  that  you  who 
wish  to  sue  for  them  do  send  to  court  to  purchase  permission,  for  we 
will  hold  no  such  plea  before  we  are  commanded  so  to  do. 

The  following  extracts  are  taken  from  the  opinions  in  a  very 
celebrated  case  of  Tlie  Banket^Sy  reported  in  14  Howell's  State 
Trials,  p.  28,  at  about  the  year  1700. 

There  is  nothing  in  the  law  so  fenced  and  guarded  and  so  sacred 
as  the  king's  inheritance.  Where  that  is  concerned  there  must  be 
petition  de  droity  an  inquisition  found,  besides  searches,  etc.  So  care- 
ful is  the  law  of  the  king's  inheritance  and  revenue. 

As  the  common  law  stood,  wherever  a  title  for  the  king  was  found 
by  matter  of  record,  though  it  was  false,  the  party  could  not  traverse 
it ;  so,  where  a  title  was  found  for  the  king  which  was  true,  but  it 
was  disclosed  in  the  record  that  the  subject  had  a  good  right  which 
would  avoid  the  title  found  for  the  king,  yet,  in  that  case,  the  subject 
could  not  be  admitted  to  show  it,  but  was  so  far  concluded  as  to  be 
put  to  his  petition  of  right.  MoriMrans  de  droit  was  given  by  the 
statute  36  Edw.  3,  and  did  not  lie  at  common  law  (p.  78). 

Suppose  a  man  hath  a  rent-charge,  or  a  rent-service,  or  other  rent 
issuing  out  of  land  by  prescription  or  grant,  and  this  land  comes  to 
the  king  by  grant  or  forfeiture,  in  all  such  cases  the  owner  of  the 
rent  is  put  to  his  petition  to  the  king,  and  hath  no  other  remedy 
whatsoever  (p.  81).  By  all  the  authorities  (citing  a  large  number), 
and  by  many  others  which  I  could  cite,  both  ancient  and  modern, 
that  if  the  subject  was  to  recover  a  rent,  or  annuity,  or  other  charge, 
from  the  Crown,  whether  it  was  a  rent  or  annuity  originally  granted 
by  the  king,  or  issuing  out  of  lauds  which  by  subsequent  title  come 
to  be  in  the  king's  hands,  in  all  cases  the  remedy  to  come  at  it  was 
by  petition  to  the  person  of  the  king ;  and  no  other  method  can  be 
shown  to  have  been  practiced  at  common  law.  Indeed,  I  take  it  to 
be  generally  true  that,  in  all  cases  where  the  subject  is  in  the  nature 
of  a  plaintiff,  to  recover  anything  from  the  king  his  only  remedy  at 
common  law  is  to  sue  by  petition  to  the  person  of  the  king  (pp.  81, 
82). 

In  Barclay  v.  RiisseUy  3  Vesey,  436,  the  controversy  was  in 
regard  to  some  stocks  in  bank  in  London.  Some  records  pro- 
dnced  showed  an  apparent  title  in  the  Crown.  The  attorney- 
general  was  present  but  made  no  claim  to  it.  As  between  the 
parties  the  court  admitted  the  equity  to  be  plainly  with  one  of 
them.     But  the  court  dismissed  the  bill,  saying  that  the  court 
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could  not  give  judgment  because  it  might  affect  the  interests  of 
the  Crown  suggested  by  the  record.  In  this  case  the  Crown  was 
not  a  party. 

In  the  following  case,  reported  in  1  Addams,  255,  the  court 
refused  to  make  any  order,  because  it  might  be  adverse  to  the 
reigning  sovereign.  The  proctor  of  George  III  was  cited  to  show 
cause  why  his  will  should  not  be  exhibited  and  proved,  at  the 
instance  of  Olive,  Princess  of  Cumberland,  who  claimed  to  be 
interested  in  it  as  legatee.     The  court  say  : 

Now,  the  history  of  wills  of  sovereigns  from  Saxon  times,  from 
Alfred  the  Great  down  to  the  present  day,  has  been  diligently 
searched  and  examined,  but  no  instance  has  been  produced  of  pro- 
bate having  been  taken  of  the  will  of  any  deceased  sovereign  in  the 
court:*,  much  less  of  its  having  been  contested  against  any  reigning 
sovereign. 

This  was  a  proceeding  against  the  king's  proctor,  but  the  court 
held  that  it  was  on  that  account  no  less  a  proceeding  against  the 
reigning  sovereign.  The  court  had  no  jurisdiction  to  make  any 
order  affecting  the  interests  of  such  sovereign. 

Where  the  Crown  is  in  possession,  or  any  title  is  vested  in  it,  which 
the  suit  seeks  to  divest  or  affect,  or  its  rights  are  the  immediate  and 
sole  objects  of  the  suit,  the  application  must  be  to  the  king,  by  peti- 
tion of  right.     Mitford's  Ch.  Pleadings,  31. 

In  Hovendon  v.  Lord  Annealyy  2d  Schoales  &  Lefroy,  617, 
where  both  parties  claimed  as  tenants  of  the  Crown,  the  court  say: 

There  being  two  grants  at  different  rents,  and  one  grant  being  more 
beneficial  than  the  other,  the  court  could  not  rege  inconsulto  make  a 
decree;  and  I  doubt  whether  the  Court  of  Chancery  has  jurisdiction 
in  such  case  to  bind  the  Crown,  and  whether  the  proceedings  should 
not  have  been,  for  that  purpose,  in  the  Exchequer.  The  degree  ought 
to  set  the  whole  question  at  rest  between  the  Crown  and  the  different 
claimants,  as  well  as  between  the  claimants.  I  am  called  upon  to 
act  upon  the  mere  right,  and  transfer  the  possession  according  to  the 
mere  right.  It  strikes  me,  if  the  proceedings  had  been  at  law  in  a 
real  action,  the  defendants  might  have  prayed  aid  of  the  king,  and 
there  could  have  been  no  proceeding  without  him,  as  the  effect  might 
be  to  prejudice  his  right  and  establish,  as  his  tenant,  a  patentee  at  a 
less  rent,  and  an  ouster  of  the  king's  fee  farmer,  to  the  prejudice  of 
the  king.  It  is  clear,  therefore,  this  court  could  not  proceed  without 
the  attorney-general,  and  I  doubt  whether  it  could  proceed  if  the 

attorney -general  were  a  party I  take  it,  however,  to  be 

clear  that  the  king's  fee  farmer  cannot  be  ousted  under  a  prior  grant 
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from  the  Crown  without  the  king  being  a  party,  unless  it  be  for  the 
benefit  of  the  king  that  he  should  be  so  ousted. 

In  1  Anstruther's  Reijorts,  215,  the  court — ^a  court  of  exchequer 
—say,  A.  D.  1798  : 

An  ejectment  was  brought  in  the  Court  of  King's  Bench,  Feb- 
ruary 10th,  1710,  and  it  was,  as  to  part  of  it  at  least,  for  lands  which 
were  part  of  the  Queen's  estate.  There  was  an  application  to  this 
court  to  stay  the  proceedings,  and  the  parties  were  heard  upon  it. 
The  attorney-general  appeared,  and  after  the  hearing  it  was  put  off 
for  a  day  or  two.  At  length  the  entry  was  that  an  injunction  issue 
pro  domina  regina,  so  that  the  action  was  not  removed,  but  simply 
an  injunction  went  to  stay  the  proceedings.  And  I  think  I  can  see 
why  that  was.  If  the  action  had  been  removed,  the  question  could 
not  have  been  tried,  even  in  the  office  of  pleas,  because  you  cannot 
try  the  Queen's  title  in  an  ejectment.  The  Queen  was  in  possession  ; 
her  hands  must  be  removed  by  some  other  course  of  proceeding  than 
an  ejectment,  and  therefore  it  was  fruitless  to  think  of  removing  it, 
and  it  remained  under  an  injunction.  It  may  be  said  that  it  might 
as  well  be  left  to  the  King's  Bench  to  determine  that  they  could  not 
recover  the  queen's  land  in  ejectment.  To  be  sure  they  might  if  the 
prerogative  of  the  King  had  not  been  that  the  King  had  a  right  to 
prevent  that  question  being  discussed  there,  and  to  have  it  discui^ed 
here,  and  that  is  what  was  done.     See  5  Bacon's  Abr.  569,  570. 

An  ejectment  will  not  lie  for  lands  belonging  to  the  Crown,  of  which 
the  Crown  is  in  possession  by  it^  officers ;  the  proper  remedy  is  by  pe- 
tition of  right.     Adams  on  Ejectment,  p.  18. 

The  last  case  I  will  cite  under  this  head  from  the  English 
authorities  is  that  of  Doe  on  the  demise  of  Legh  v.  Roe,  8 
Meeson  &  Welsby,  579,  decided  in  1811 ;  and  I  cite  this  in  full 
because  it  is  a  comparatively  late  case,  covers  the  whole  ground, 
and  shows  the  practice  of  the  government  in  relation  to  it.  It 
will  be  observed  that  the  queen  was  not  a  party  named  in  the 
pleadings,  nor  made  a  party  by  motion  or  otherwise. 

This  action  was  brought  to  obtain  possession  of  a  house  and  lot 
adjoining  Hurst  Castle,  in  which  a  person  by  the  name  of  Watson 
had  been  placed  in  1823  by  the  authority  of  the  Board  of  Ordnance. 

The  attorney -general  obtained  a  rule  to  show  cause  why  the 
declaration  should  not  be  set  aside  and  proceedings  staye^l.  It 
was  claimed  by  the  plaintiff  that  by  statute  the  Board  of  Ordnance 
was  a  corporation,  and  by  statute  authorized  to  sue  and  defend 
in  actions  of  ejectment.  The  action  it  was  urged  was  not  brought 
to  try  any  title  of  the  Crown  or  to  turn  the  Queen  out  of  pos- 


The  Arlington  Case.  56 

Argument  for  the  United  States. 

session^  but  to  establish  affirmatively  the  title  of  the  plaintiff  to 
this  particular  piece  of  land. 

The  attorney -general  said : 

Such  a  proceeding  is  without  precedent.  You  might  as  well  bring 
ejectment  to  recover  the  Tower  of  London.  If  the  plaintiff  have 
title,  he  must  proceed  by  petition  of  right.  (Argument  stopped  by 
the  court.) 

Lord  Abingdon,  C.  B. : 

This  rule  must  be  made  absolute.  The  only  doubt  I  have  had  was 
whether  the  act  of  'Parliament  of  the  1  and  2  George  IV  had  not 
some  application  to  this  case.  It  is  quite  clear  that  the  court  could 
not  issue  any  process  to  turn  the  Crown  out  of  possession,  and  the 
only  doubt  I  had  was  whether  this  property  was  not,  by  the  opera- 
tion of  the  act  of  Parliament,  in  the  possession,  not  of  the  Crown,  but 
of  the  Board  of  Ordnance.  But,  on  looking  more  fully  into  the  act, 
ray  doubt  is  entirely  removed.  It  does  not  apply  to  any  of  the  an- 
cient possessions  of  the  Crown,  but  only  ve;?ts  in  the  officers  of  the 
Ordnance,  as  a  sort  of  corporation,  certain  messuages,  manors,  lauds, 
etc.,  which  it  recites  to  have  been,  at  various  times,  purchased  for 
the  use  of  the  Crown  since  the  reign  of  Henry  VIII,  and  we  find  the 
Board  of  Ordnance  in  possession  for  the  Crown,  but  not  in  that  sort  of 
possession  which  is  contemplated  by  the  act  of  Parliament.  The 
rule  must  therefore  be  made  absolute. 

Alderson,  B. : 

I  am  of  the  same  opinion.  No  ejectment  can  be  maintained 
against  the  Crown,  to  turn  the  Crown  out  of  possession,  by  the  author- 
ity of  the  Crown  itself.  The  lessor  of  the  plaintiff  may  proceed  by 
petition  of  right.  The  statute  1  and  2  George  IV,  as  it  seems  to  me, 
has  nothing  to  do  with  the  case ;  its  only  effect  is  to  make  the  princi- 
pal officers  of  the  Ordnance  trustees  for  the  Crown  for  certain  pur- 
poses of  the  Ordnance  property,  so  as  to  prevent  the  necessity  of  its 
being  transferred  from  one  set  of  officers  to  another.  I  doubt  very 
much  whether  the  9th  section  enables  the  Ordnance  to  defend  an 
ejectment. 

Rolfe,  B. : 

I  am  of  the  same  opinion.  The  question  may  be  tested  thus :  Sup- 
pose there  were  no  trial,  but  judgment  went  against  the  casual 
ejector;  then  there  would  only  be  a  writ  to  turn  the  Crown  out  of 
possession,  which  clearly  cannot  be.  On  the  other  hand,  there  is  no 
more  difficulty  in  prosecuting  a  writ  of  right  thau  an  action  of  eject- 
ment ;  and  although  that  remedy  may  be  a  more  dilatory  one,  it 
presents  no  such  incongruity  and  anomaly  as  in  the  case  of  an 
ejectment,  which  is  to  be  followed  by  the  issuing  of  a  process  that 
cannot  be  executed.     Rule  absolute.  - 
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Nm.  a.  Lord  Abingdon,  C.  B.,  stated  also,  that  he  was  "  much 
disposed  to  think  that  no  affidavit  was  necessary  in  support  of 
such  application,  but  that  it  was  sufficiently  made  by  the  at- 
torney-general appearing  on  behalf  of  the  Crown." 

Surely  there  can  be  no  doubt  as  to  what  the  law  of  England  is, 
and  has  been  during  its  judicial  history,  in  a  case  like  that  before 
this  court,  and  as  to  the  proper  practice  in  bringing  before  the 
court  the  motion  we  have  made.  In  whatever  form  the  question 
is  presented,  whether  in  a  court  of  law  or  in  equity,  in  the  pro- 
bate court  or  the  court  of  exchequer,  whether  the  Crown  is  a 
party  or  not,  whether  the  action  of  the  court  is  to  affect  the  in- 
terests of  the  Crown  directly  or  indirectly,  the  moment  the  court 
becomes  informed  that  its  action  may  operate  adversely  to  the 
interests  of  the  Crown  without  its  consent,  it  invariably  suspends 
all  further  proceedings.  It  recognizes  the  fact  that  to  it  the 
domain  of  sovereign  power  is  forbidtlen  ground,  and  that  its 
judicial  authority  is  to  be  so  exercisei  as  not  in  any  manner  to 
trespass  upon  the  prerogatives,  property,  instrumentalities,  or 
operations  of  this  sovereign  power. 

If  this  be  so,  there  can  be  no  escape  from  the  conclusion  that 
this  suit  must  be  dismissed,  unless  it  can  be  shown  that  there  is 
a  distinction  between  the  courts  of  England  and  this  country,  or 
that  there  are  statutes  in  this  country  making  this  distinction, 
which  operate  to  bring  this  court  to  a  different  conclusion  in  this 
case. 

Suggestion  may  be  made  that  the  law  may  be  different  in  this 
country,  on  account  of  the  difference  between  the  foundation  of 
courts  in  that  country  and  in  this.  It  may  be  said  that  in  Eng- 
land the  king  is  the  foundation  of  justice,  and  that,  for  this  rea- 
son, there  would  be  an  impropriety  in  suing  him  in  his  own 
courts,  while  here  the  judicial  and  executive  functions  are  dis- 
tinct, and  controlled  by  different  branches  of  the  government. 
A  little  reflection  will  clear  up  any  obscurity  arising  from  such 
suggestion.  The  real  dilforence  is  that  in  England  the  king  is 
the  sovereign  ;  here  the  people  are  sovereign.  In  England  the 
courts  are  of  the  king;  here  they  are  of  the  people.  In  both 
cases  the  courts  are  emanations  of  the  sovereign  power.  In  both 
cases  property  is  held  by  the  sovereign  power ;  and  it  is  on  ac- 
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count  of  this  aovereigrUy  that  neither  can  be  made  defendant  in  a 
suit  except  by  consent.  But  it  may  be  urged  that  in  England 
there  have  been  more  exalted  notions  of  the  prerogatives  of  the 
king  than  we  have  been  accustomed  to  recognize  in  this  country. 
Now  it  is  true  that  there  are  certain  prerogatives  of  the  king  with 
which  we  have  nothing  to  do.  Those  which  pertain  to  his  per- 
sonal affairs  and  dignity^  in  distinction  from  those  which  he 
enjoys  for  the  good  of  the  public,  may  be  regarded  differently 
from  what  similar  prerogatives  of  the  chief  executive  in  this 
country  might  be  considered.  The  king  may  hold  property  in 
his  personal  capacity,  in  distinction  from  that  which  he  holds  in 
his  sovereign  capacity.  As  to  the  former  the  ruling  of  the  courts 
might  not  be  precedents  to  guide  us  in  this  country.  There  might, 
in  relation  to  this,  be  some  idea  of  kingly  prerogative,  which 
would  be  inapplicable  here.  But  as  to  those  prerogatives  which 
he  enjoys  as  a  sovereign  for  the  public  good,  and  as  to  the  prop- 
erty held  by  the  Crown  for  the  public,  I  can  conceive  of  no 
reason  why  what  is  there  regarded  as  essential  for  the  proper  and 
independent  enjoyment  of  such  prerogatives  and  property  should 
not  be  so  regarded  in  respect  to  our  sovereign,  the  people  of  the 
United  States.  In  relation  to  these  questions  of  policy,  pro- 
priety, expediency,  and  jurisdiction  must  be  of  the  same  nature, 
and  must  rest  upon  the  same  principles.  In  our  own  country  the 
chief  executive  is  not  a  sovereign.  He,  in  his  personal  capacity, 
is  subject  to  the  law  and  to  the  jurisdiction  of  the  courts  sub- 
stantially the  same  as  a  private  citizen ;  and  it  is  in  relation  to 
him,  in  comparison  with  the  king,  that  we  chiefly  derive  our 
notions  of  the  greater  extent  of  kingly  prerogatives  that  are  not 
r^arded  as  guides  for  our  action  in  our  courts.  But  even  here, 
when  a  suit  was  attempted  to  be  made  against  the  President,  in 
his  official  capacity,  by  the  sovereign  State  of  Mississippi,  in  that 
august  body,  the  Supreme  Court  of  the  United  States,  the  court 
would  not  even  aMow  the  biU  to  be  filed.  4  Wallace,  475.  And  it 
is  very  suggestive,  too,  that  in  this  case  the  court  would  not  allow 
Andrew  Johnson,  as  a  citizen  of  the  State  of  Tennessee,  to  be  en- 
joined, recognizing  the  force  of  the  maxim,  '^  Quando  aliquid 
prohibetur^  prokibetur  omne  per  quod  devenitur  ad  illudJ'  When 
a  thing  is  forbidden  to  be  done,  everything  having  a  tendency 
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towards  its  taking  effect  is  also  forbidden.  Maxims  are  axioms 
which  need  no  reasoning  for  their  support,  and  this  is  peculiarly 
applicable  to  the  case  before  us.  For,  if  the  United  States  can- 
not be  sued  directly  for  the  purpose  of  defeating  its  title  or  de- 
stroying its  force,  can  the  same  object  be  accomplished  by  a  suit 
in  foi-m  against  private  individuals  ?  The  Supreme  Court  re- 
fused to  allow  its  records  to  be  stained  by  the  suggestion  of  a 
similar  device. 

But  let  us  examine  further  the  authorities  of  our  own  courts, 
to  see  how  these  principles  have  been  applied  in  our  own  country. 
Call  to  mind  the  great  case  of  Chisholm  v.  The  State  of  Oeorgiaj 
decided  at  the  very  earliest  period  of  our  judicial  history,  re- 
ported in  2  Dallas.  It  was  there  held  by  a  divided  court,  that, 
by  reason  of  the  peculiar  language  of  the  Constitution,  the  State 
has  consented  to  the  jurisdiction  of  the  Supreme  Court  in  a  suit 
against  it  by  a  citizen  of  another  State.  But  such  was  the  in- 
dignation and  alarm  at  the  consequences  of  such  a  construction, 
that  within  less  than  a  month  after  the  judgment,  the  following 
amendment  was  proposed  by  Congress,  and  in  due  time  was  rati- 
fied by  the  legislatures  of  the  States : 

The  judicial  power  ....  shall  not  ....  extend  to 
any  suit  in  law  or  equity,  commeuced  or  prosecuted  against  cue  of  the 
United  States  by  citizens  of  another  State,  or  by  citizens  or  subjects 
of  any  foreign  State. 

What  w^ould  have  been  the  attitude  of  a  lawyer  attempting  to 
maintain  the  doctrine  that  the  United  States  was  liable  to  be  sued 
in  the  court  of  Alexandria  County  ? 

In  No,  81  of  The  Federalist,  the  author  says : 

It  is  inherent  in  the  nature  of  sovereignty  not  to  be  amenable  to 
the  suit  of  an  individual  without  its  consent.  This  is  the  general 
sense  and  the  general  practice  of  mankind. 

In  Cohens  v.  The  State  of  Virginia,  6  Wh.  264,  the  court  say  : 

A  sovereign,  independent  State  is  not  suable  except  by  its  own 
consent.  This  general  proposition  will  not  be  controverted.  As  the 
United  States  are  not  suable  of  common  right,  the  party  who  insti- 
tutes such  suit  must  bring  his  case  within  the  authority  of  some  act 
of  Congress,  or   tde  courts  cannot   exercise  jurisdiction   over  it. 
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United  States  v.  Clarke,  8  Peters,  444 ;  see  also  6  Wallace,  484 ;  9 
Peters,  201 ;  1  Story's  Equity  Pleadings,  sec.  69  and  note. 

In  Hill  V.  The  United  S'ates,  9  How.  389,  the  court  say  : 

No  maxim  is  thought  to  be  better  established  or  more  universally 
assented  to  than  that  which  ordains  that  a  sovereign,  or  a  govern- 
ment representing  a  sovereign,  cannot  ex  delicto  be  amenable  to  its 
own  creatures,  or  agents  emploved  under  its  own  authority,  for  the 
fulfilment  merely  of  its  own  legitimate  ends.  A  departure  from 
ibis  maxim  can  be  sustained  only  ou  the  ground  of  permission  on  the 
part  of  the  sovereign  or  the  government,  expressly  declared,  and  an 
attempt  to  overrule  it  or  impair  it  on  a  foundation  independent  of 
euch  permission  must  involve  an  inconsistency  and  confusion,  both 
in  theory  and  practice,  subvereive  of  regulated  order  or  power.  Upon 
the  prhwiple  here  stated^  it  has  been  that,  in  cases  of  private  grievance 
proceeding  from  the  Crown,  the  petition  of  right  in  England  has  been 
the  nearest  approach  to  an  adverse  position  to  the  government  that 
has  been  tolerated,  and  upon  the  same  principle  it  is  that,  in  our  own 
country,  in  instances  of  imperfect  land-titles,  special  legislation  has 
been  adopted  to  permit  the  jurisdiction  of  the  courts  upon  the  rights 
of  the  government 

Even  in  eases  where  the  United  States,  as  a  plaintiff,  has  in- 
stituted suits  against  private  individuals,  and  has  given  them  in 
such  cases  the  right  of  set-off,  the  court  will  not  permit  a  judg- 
ment against  the  United  States  for  the  excess  of  such  claim  over 
the  claim  of  the  United  States.  Reeside  v.  Walker^  11  How. 
290  ;  De  Groot  v.  United  States,  5  Wallace,  431 ;  United  States 
V.  Eckford,  6  Wallace,  484.  Neither  can  a  judgment  or  decree 
be  given  against  the  United  States  for  costs.  United  States  v. 
Boyd,  5  How.  29. 

This  principle  will  not  be  controverted,  and  perhaps  an  apology 
is  due  for  quoting  so  extensively  to  establish  so  plain  a  proposi- 
tion. But  I  have  done  so  because  I  desired  to  show  that,  in 
every  form  in  which  the  question  has  been  presented,  our  own 
courts  have  shown  the  same  sensitiveness  to  encroaching  upon  the 
prerogatives  of  our  sovereign  as  has  been  shown  by  the  courts 
of  England  in  regard  to  those  of  her  sovereign,  and  upon  the 
same  principles,  that  the  opinions  and  acts  of  judges  in  both 
countries  have  been  tinctured  with  the  same  spirit,  and  tend  to 
the  same  results;  from  which  it  must  of  necessity  be  inferred  that, 
as  in  England,  such  spirit  and  such  principles  compelled  the 
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courts  to  hold  that  an  action  of  ejectment  would  not  lie  against 
lands  held  by  the  Crown,  so  here  lands  held  by  the  United 
States  are  exempt  from  such  suit,  though  the  United  States  is  not 
made  defendant  upon  the  record. 

I  think  that  I  have  sufficiently  establishe<l  both  by  the  prin- 
ciples of  an  ejectment  suit  and  by  the  decisions  of  the  courts, 
that  this  suit  in  ejectment  is,  at  least,  a  suit  against  the  property 
of  which  the  United  States  is  in  possession  under  a  title  of  record  ; 
that  it  is  substantially  a  suit  in  rem,  not  a  personal  action  merely 
against  the  persons  named,  but  a  real  action.  This  being  so,  let 
us  see  what  the  decisions  are  as  to  the  property  of  the  United 
States  in  such  a, situation. 

In  the  case  of  the  People  v.  Ambrecht,  11  Abbott's  N,  Y. 
Pr.  Rep.  97,  decided  in  1859,  and  cited  in  Brightly's  New  York 
Digest,  page  1178,  as  having  been  affirmed  by  the  Court  of  Ap- 
peals of  that  State,  suit  was  brought  at  the  instance  of  Gerritt 
Smith,  in  ejectment,  to  recover  a  portion  of  the  land  occupied  by 
Fort  Ontario  of  the  United  States,  at  Oswego,  and  process  was 
served  upon  a  soldier  in  charge.  After  saying  that  such  process 
was  not  properly  served,  for  the  reason  that  such  soldier  was  not 
an  occupant  in  the  sense  contemplated  by  the  statute,  and  that 
"  the  premises,  so  far  as  they  were  occupied  at  all,  were  occupied 
by  the  United  States,"  W.  F.  Allen,  J.,  further  says : 

As  the  United  States  are  not  suable  of  commou  right,  the  party 
who  institutes  such  suit  must  bring  his  case  within  the  authority  of 
some  act  of  Congress,  or  the  court  caunot  exercise  jurisdiction  in  it. 
Ejectment,  therefore,  could  not  be  brought  against  the  United  States 
any  more  than  an  action  of  adsumpsit,  and  it  seems  to  follow  that 
they  cannot  be  indirectly  sued  in  the  person  of  their  agents  and  offi- 
cers, and  the  title  and  claim  thus  subjected  by  indirection  to  the  ju- 
risdiction of  the  State  courts.  In  theory  it  is  unreasonable,  and  in 
practice  it  might  prove  mischievous  by  bringing  the  State  and 
national  sovereignty  in  conflict.  The  State,  by  its  militia,  would  be 
bound  to  execute  the  powers  of  its  courts,  and  give  possession,  in  pur- 
suance of  ejectment,  while  the  United  States  might  oe  disposed  to  re- 
tain possession  of  its  fortifications  and  barracks  by  a  resort  to  force, 
if  necessary.  Suppose  that  by  the  time  judgment  and  a  writ  of 
possession  should  be  awarded  to  the  plaintiff  the  defendant  should  be 
court-martialed  or  superseded,  and  a  body  of  United  States  troops 
should  occupy  the  fort,  of  what  avail  would  be  the  power  of  the 
State  court  and  the  posse  of  the  country  to  the  plaintiff,  in  obtaining 
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possession  of  the  premises  ?  Certainly  the  judgment  in  an  action 
against  a  soldier  would  not  hind  the  United  States,  or  estop  them 
from  claiming  title  in  hostility  to  it. 

In  the  case  of  The  Othello,  5  Blatchford,  842,  the  vessel  and 
cargo  were  libelled  in  rem  on  account  of  a  bottomry-bond,  given 
by  her  master  on  the  vessel  and  cargo.  The  vessel  had  been 
chartered  by  the  government.     The  court  say  :   • 

The  cargo  belonged  to  the  United  States,  and  was  in  their  posses- 
sion as  shippers  of  it.  As  such  it  was  not  subject  to  seizure  or  at- 
tachment, nor  could  a  suit  be  instituted  against  the  government  in 
respect  to  it. 

In  The  Untied  States  v.  Barney,  3  Hughes,  infra,  in  the  United 
States  court  of  Maryland,  in  1810,  the  defendant  was  indicted  for 
obstructing  the  mail,  in  detaining  a  horse  used  in  the  service  of  the 
United  States.  His  defence  was,  that  under  the  laws  of  Mary- 
land he  had  proceeded  against  the  driver  for  a  claim  against  him, 
and  had  taken  the  horse  from  him  under  such  law  and  proceedings. 
The  court,  Winchester,  J.,  overruled  this  defence,  saying : 

The  United  States  cannot  be  sued.  Suability  is  incompatible  with 
the  idea  of  sovereign  power.  The  adversary  proceedings  of  a  court 
of  jurisdiction  can  never  be  admitted  against  an  independent  govern- 
ment, or  the  public  stock  or  property. 

In  the  case  of  The  Siren,  7  Wallace,  152,  the  vessel  had  been 
captured  as  prize  at  Charleston.  On  her  way  to  Boston  she  ran 
into  and  sunk  the  sloop  Harper.  She  was  libelled  in  Boston,  and 
condemned  as  lawful  prize  and  sold.  In  the  proceedings  the 
owners  of  the  Harper  intervened,  asserting  her  claim  for  damages 
occasioned  by  the  collision.     The  court  say  at  the  outset : 

It  is  a  familiar  doctrine  of  the  common  law  that  the  sovereign 
cannot  be  sued  in  his  own  courts  without  his  consent.  The  doctrine 
rests  upon  reasons  of  public  policy,  the  inconvenience  and  danger 
which  would  follow  from  any  different  rule.  It  is  obvious  that  the 
public  service  would  be  hindered  and  the  public  safety  endangered 
if  the  supreme  authority  could  be  subjected  to  suit  at  the  instance 
of  every  citizen,  and  consequently  controlled  in  the  use  and  disposi- 
tion  of  the  means  required  for  the  proper  administration  of  the  gov- 
ernment. The  exemption  from  direct  suit  is,  therefore,  without  ex- 
ception. This  doctrine  of  the  common  law  is  equally  applicable  to 
the  supreme  authority  of  the  nation,  the  United  States.     The  same 
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exemption  from  judicial  process  extendi  to  the  property  of  the  United 
States,  and  for  the  savie  reasons.  As  justly  obi*erved  by  the  learned 
judge  who  tried  this  case,  there  is  no  distinction  between  suits  against  Uie 
government  directly  and  suits  against  its  property. 

In  the  same  case  the  court  say  : 

Even  where  claims  are  made  liens  upon  property  by  statute,  they 
cannot  be  enforced  by  direct  suit,  if  the  property  subsequently  vest 

in  the  government So,  also,  express  contract  liens  upon  the 

property  of  the  United  States  are  incapable  of  enforcement.  A 
mortgage  upon  property  the  title  to  which  had  subtjequently  passed 
to  the  United  States  would  be  in  the  same  position  as  a  claim  against 
the  vessel  of  the  government,  incapable  of  enforcement  by  legal  pro- 
ceedings. 

The  equity  of  redemption  held  by  the  government,  therefore, 
could  not  be  foreclosed  by  an  advertisement  and  sale,  under  a 
power  of  sale  in  the  mortgage. 

In  the  case  of  The  Davis,  10  Wallace,  15,  the  court,  announc- 
ing the  same  principles,  say  : 

No  suit  in  rem  can  be  maintained  against  the  property  of  the 
United  States  when  it  would  be  necessary  to  take  such  property  out 
of  the  possession  of  the  government  by  any  writ  or  process  of  the 
court. 

As  to  what  shall  constitute  such  possession,  the  court  say : 

The  possession  of  the  government  can  only  exist  through  some  of 
its  officers,  using  that  phrase  in  the  sense  of  any  person  charged  on 
behalf  of  the  government  with  the  control  of  the  property,  coupled 
with  its  actual  possession. 

This  case  cites  with  approval  the  case  of  Briggs  v.  The  Light- 
Boats,  11  Allen  Mass.  Rep.  157,  where  these  principles  are  most 
elaborately  discussed.  In  Case  v.  Ten'ell,  11  Wallace,  199,  where 
the  court  below  had  rendered  a  judgment  affecting  the  interests 
of  the  United  States  in  a  suit  to  which  it  was  not  a  party,  the 
court  expressed  its  amazement  that  a  court  of  the  United  States 
could  be  found  that  would  render  such  a  judgment,  and,  with 
all  the  impatience  that  it  is  proper  to  attribute  to  that  tribunal, 
referred  to  the  fact  that  it  had  repeatedly  held  that  this  could  not 
be  done. 

The  State  of  Virginia  has  provided  by  express  statute  modes 
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of  proceeding  where  individuals  have  claims  against  the  Com- 
monwealth in  certain  cases.  Chapters  44, 109, 110,  Code  of  1873  ; 
see,  also,  12  Grat.  564;  5  Leigh,  512.  But  the  courts  would  no 
doubt  look  with  amazement  upon  the  lawyer  who  would  attempt 
to  maintain  an  ejectment  for  lands  in  the  possession  of  the  Com- 
monwealth, under  claim  of  title,  especially  a  record  title  upon 
oflBce  found. 

It  may  he  proper  in  this  connection  to  notice  some  principles 
which,  without  some  discrimination,  might  appear  to  be  not  in 
perfect  harmony  with  the  doctrines  we  have  just  shown.  It  has 
been  held,  for  example,  that  the  United  States  in  its  business 
relations  is  subject  to  the  same  laws  and  liabilities  as  private 
individuals.  Thus,  in  the  case  of  the  United  States  v.  Wilder y 
3d  Sumner,  308,  it  was  held  that  the  property  of  the  United 
States  on  board  a  vessel  was  liable  for  salvage  the  same  as  the 
property  of  a  private  individual,  and  because  the  United  States 
was  plaintifiF  in  that  suit  the  lien  was  enforced.  But  had  the 
United  States  been  defendant,  although  the  lien  attached  as 
though  it  were  the  property  of  a  private  individual,  it  was  held 
that  it  could  not  be  enforced.  There  was  the  same  right  but  no 
judicial  remedy.  The  same  distinction  was  made  in  the  case  of 
The  Siren,  7  Wallace,  and  in  the  case  of  Briggs  v.  The  Light- 
Boats,  11  Allen.  So,  liabilities  in  the  case  of  contracts  are  the 
same  as  in  the  case  of  individuals,  but  there  was  no  remedy  for 
their  enforcement  until  Congress  established  the  Court  of  Claims, 
in  which  the  citizen  is  permitted  to  file  his  petition.  The  mean- 
ing, then,  of  the  general  statement,  that  in  such  cases  the  United 
States  is  subject  to  the  same  liabilities  as  private  individuals,  is, 
that  it  is  so  so  far  as  the  right  is  concerned,  but  not  necessarily 
so  concerning  the  remedy.  When  the  United  States  is  plaintiff 
it  is  liable  to  be  met  with  the  same  defences  as  though  it  were  a 
private  citizen. 

Again,  when  the  United  States  is  not  in  the  possession  of  or- 
dinary property,  and  does  not  have  a  record  title,  liabilities 
against  it  may  be  enforced.  This  distinction  was  taken  in  the 
case  of  The  Davis,  10  Wallace,  where  cotton  which  had  been  cap- 
tured from  the  Confederate  States  was  held  liable  for  salvage,  the 
proceedings  to  enforce  the  lien  having  been  instituted  and  the 
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cotton  seized  before  it  came  to  the  possession  of  the  officers  of  the 
United  States,  This  principle  would  not  apply,  however,  where 
the  property  is  being  actually  used  for  governmental  purposes. 

The  lien  can  only  be  enforced  in  the  courts  in  a  proceeding  which 
does  not  need  a  process  against  the  United  States,  and  which  does 
not  require  that  the  property  shall  be  taken  out  of  the  possession  of 
the  United  States.  The  Davis,  10  Wallace ;  see  also  Chitty  on  Pre- 
rogatives, ch.  13,  sec.  1. 

So  also,  where  the  United  States,  or  a  State,  becomes  a  stock- 
holder in  a  private  corporation,  and  even  where  it  creates  a  cor- 
poration, and  is  the  sole  owner  of  the  stock,  it  has  been  held  to 
surrender  or  waive  its  prerogative  of  sovereignty  in  some  respects. 
It  could  not  otherwise  transact  business;  though  in  the  case  of 
15  How.  309,  where  a  State  was  the  sole  owner  of  stock  in  a 
corporation,  the  United  States  court  put  their  decision  upon  the 
ground  that  they  were  bound  to  follow  the  decision  of  the  State 
court,  and  that  in  that  case  the  State  had  consented  to  the  juris- 
diction ;  and  in  McCaUough  v.  Maryland  it  was  held  that  such 
stock  of  the  United  States  was  not  liable  to  taxation  by  the  State 
authorities. 

It  has  also  been  held  that  in  a  suit  between  individuals  the 
decision  is  not  to  be  affected  by  reason  of  its  ultimate  effects  upon 
the  rights  of  the  State  or  nation.  Thus  in  a  suit  against  a  col- 
lector of  taxes  for  the  wrongful  collection  of  the  tax,  the  State 
may  be  interested,  but  it  will  readily  be  seen  that  the  State  is  not 
directly  affected  by  the  result.  Judgment  is  not  agaiast  the  State, 
nor  does  process  issue  against  the  State  or  its  property,  nor  does 
it  affect  it  only  by  the  consent  of  the  State  in  a  subsequent  and 
independent  proceeding.  These  distinctions  are  clearly  explained 
in  Case  v.  Terrell,  11  Wallace,  199. 

In  the  case  oi  Fowler  v.  Lindsey,  3  Dallas,  411,  which  was  an 
ejectment  suit  between  individuals,  growing  out  of  a  controversy 
as  to  whether  the  land  was  in  New  York  or  Connecticut,  the 
court  refused  to  regard  it  as  a  controversy  between  two  States, 
because  a  decision  as  to  the  right  of  the  soil  between  individuals 
did  not  decide  anything  as  to  the  jurisdiction  as  between  the 
States,  neither  of  the  States  being  nominally  or  substantially 
parties  to  the  suit. 
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But  surely  it  must  be  easy  to  see  that  such  cases  are  far  diflPerent 
from  cases  where  the  direct  effectof  the  judgment  and  consequent 
process  is  to  divest  the  State  of  its  possession  and  to  change  its 
relations  to  the  property.  As  we  have  before  seen,  tlie  direct 
effect  of  judgment  and  execution  of  final  process  for  the  plain- 
tiff in  this  case  would  be  to  turn  the  United  States  out  of  }>osses- 
sion  and  to  set  aside  its  title,  which  could  be  re-established  only 
in  a  ease  where  the  United  States  would  be  plaintiffs. 

Perhaps  the  principle  we  are  contending  for  may  seem  less 
surprising  when  we  recall  to  our  minds  the  familiar  doctrine  that 
property  in  the  hands  of  an  oflBcer  of  the  government  cannot  be 
attached  :  4  How.  20 ;  &  Peters,  201 ;  nor  when  in  custodia  legis: 
6  Md.  1 ;  and  that  even  a  receiver  of  a  court  cannot  be  sued  as 
to  property  in  his  hands,  as  such,  without  the  permission  of  the 
court  of  which  he  is  the  officer. 

It  must  be  borne  in  mind  that  in  this  case  three  leading  facts 
occur :  1st.  Possession ;  2d.  Record  title ;  and  3d.  Govern- 
mental use. 

It  is  possible  that  in  some  cases  it  may  be  found  that  suits  of 
this  kind  may  be  maintained ;  but,  if  so,  I  think  that  it  will  be 
seen  that  some  one  or  more  of  these  elements  are  lacking.  It  is 
not  necessary  for  us  to  argue  such  a  case.  It  has  been  contended 
that  pro|)erty  held  by  the  government  as  private  property  is  held, 
and  without  being  in  actual  use  for  the  purposes  of  the  govern- 
ment, may  be  distinguished  from  that  in  actual  governmental 
use.  But  that  is  not  this  case,  and  it  is  not  necessary  to  affirm 
or  deny  that  such  distinction  exists.  We  may  say,  however,  that 
it  would  not  be  reasonable  or  practicable  to  make  such  distinc- 
tions as  to  separate  portions  of  property  where  only  one  piece  is 
in  controversy,  especially  in  a  court  of  law. 

Mv  attention  has  been  called  to  the  case  of  French  v.  Bank- 
head,  reported  in  11  Grattan,  136,  where  suit  was  brought  in 
ejectment  against  the  general  in  command  of  Fortress  Monroe, 
to  recover  lands  claimed  to  be  owned  by  the  United  States  adja- 
cent to  that  fort.  In  regard  to  this  it  may  be  said,  first,  that  no 
question  was  made  as  to  the  jurisdiction  of  the  court,  and  there 
was  no  decision  upon  the  point  now  before  this  court.  So  far  as 
the  case  shows,  it  does  not  appear  but  that  the  United  States  con- 
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,  sented  to  allow  the  court  to  pass  upon  the  merits  of  the  case.  In 
the  second  place,  an  examination  of  tlie  case  will  show  further 
that  this  question  could  not  have  been  presented  as  it  is  in  this 
case.  The  United  States  could  not  have  suggested  that  it  had 
a  record  title,  for  this  was  the  precise  question  disputed  upon  the 
trial.  The  question  was,  whether  the  records  produced  were  to 
be  so  construed  as  to  embrace  and  describe  the  property  in  dis- 
pute. In  this  case  the  decision  was  in  favor  of  the  United  States 
in  both  the  original  and  appellate  courts,  and  no  opportunity- 
occurred  to  show  what  might  have  been  the  result  if  final  process 
against  the  United  States  had  been  sought  to  be  enforced. 

It  was  gravely  argued,  in  a  memorial  presented  by  this  plain- 
tiff to  Congress  for  an  act  authorizing  him  to  have  his  rights  ad- 
judicated by  the  Court  of  Claims  (possibly  realizing  the  difficul- 
ties of  proceeding  in  any  court  without  the  authority  of  Congress), 
that  the  United  States  had  no  wght  to  acquire  the  title  to  this 
property  without  the  consent  of  the  Legislature  of  Virginia,  and 
this  view  was  earnestly  contended  for  by  Senator  Johnston  in  ad- 
vocating this  bill  in  the  United  States  Senate. 

In  regard  to  this  it  may  be  said,  first,  that  it  presents  a  ques- 
tion for  adjudication  by  the  court,  but  to  hear  it  the  court  must 
have  jurisdiction  and  the  right  to  determine  it.  But  if  we  are 
right  in  the  position  we  have  taken,  it  is  one  that  cannot  be  dis- 
cussed at  this  stage  of  the  case,  nor  until  it  is  first  determined 
that  the  court  has  the  right  to  question  the  title  of  the  United 
States.  But  we  say  that  such  a  claim  is  entirely  unfounded.  It 
is  true  that  where  the  United  States  becomes  the  owner  of  real 
estate  in  a  State,  it  does  not  thereby  obtain  the  power  of  exclu- 
sive legislation  over  it  without  the  consent  of  the  Legislature  of 
the  State.  The  jurisdiction  and  power  of  the  State  still  extends 
over  it.  But  there  is  a  wide  distinction  between  sovereignty  and 
title  to  real  estate ;  and  there  is  no  reason  why  the  latter  should 
not  be  acquired  without  the  acquisition  of  the  former.  This  dis- 
tinction is  plainly  made  by  Vattel,  book  2,  sec.  83,  in  reference 
to  states  which  are  in  all  respects  foreign  to  each  other.  He 
says : 

What  is  called  the  high  domain^  which  is  nothing  but  the  domain 
of  the  body  of  the  nation,  or  of  the  sovereign  who  represents  it,  is 
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everywhere  considered  as  inseparable  from  the  sovereignty.  The 
useful  domahiy  or  the  domain  confined  to  the  rights  that  may  belong 
to  an  individual  in  theState,  may  be  separated  from  the  sovereignty, 
and  nothing  prevents  the  possibility  of  its  belonging  to  a  nation  in 
places  that  are  not  under  her  jurisdiction.  Thus  many  sovereigns 
have  fiefs  and  other  possessions  in  the  territories  of  another  prince. 
Id  these  cases  they  possess  them  in  the  manner  of  private  individuals. 

The  kingdom  of  Great  Britaiu  and  other  nations  have  real 
estate  in  the  District  of  Columbia.  If,  then,  a  nation  may  have 
property  in  a  foreign  state,  may  not  the  United  States  have  prop- 
erty within  her  territorial  jurisdiction,  even  though  it  also  be 
within  the  territory  and  jurisdiction  of  one  of  the  States? 

But  we  do  notchoose  to  rest  upon  this  theory  alone.  The  United 
States  is  not  an  alien  and  a  foreigner  in  Virginia.  We  claim  to  be 
citizens  of  the  United  Stdtes  as  well  as  citizens  of  Virginia.  True, 
there  was  a  time  when  a  considerable  portion  of  the  people  of  the 
State  attempted  to  repudiate  the  claims  of  the  United  States  upon 
them,  and  proclaimed  that  all  they  desired  was  to  be  let  alone. 
True,  in  later  days,  a  few  regarded  it  as  an  invasion  for  the 
United  States  to  place  her  soldiers  within  the  borders  of  our 
sacred  soil.  But  this  idea  is  now  pretty  well  exploded.  We 
have  been  reconstructed.  The  general  sentiment  is  far  different. 
We  are  all  loyal  to  the  United  States.  We  are  willing  to  serve 
the  United  States,  as  no  doubt  our  chief  magistrate  can  abun- 
dantly testify.  Virginia  is  not  a  sovereign  State,  in  the  full  sense 
of  a  sovereign  power.  It  never  had  the  power  of  declaring  war, 
making  treaties,  coining  money,  establishing  a  navy  or  post- 
ofSces,  or  laws  of  naturalization,  nor  many  other  powers  and  pre- 
rogatives, universally  regarded  as  pertaining  to  sovereign  nations. 
Until  the  Declaration  of  Independence  it  was  a  colony  of  Great 
Britain.  Its  people  joined  with  the  people  of  the  other  colonies 
in  proclaiming  their  absolution  from  allegiance  to  the  British 
Crown, as  "United  Colonies."  As  such  they  joined  in  a  con- 
federation, and  so  remained  until  the  adoption  of  our  Constitu- 
tion by  the  people  of  the  country,  under  which  the  United  States 
exists  as  a  nation,  supreme  within  its  sphere.  As  such,  it  has 
jurisdiction  throughout  all  the  territory  occupied  by  the  States, 
as  well  as  in  the  Territories.     It  has  the  usual  incidents  of  a 
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nation.  It  has  the  right  to  acquire  both  real  and  personal  prop- 
erty for  governmental  and  national  purposes.  If  necessary,  it 
has  the  right  to  condemn  property  for  its  uses.  It  could  acquire 
title  by  confiscation,  and  declare  forfeiture  even  without  office 
found.  5  Wallace,  268.  It  has  the  right  to  take  real  estate  in 
payment  of  debts,  to  sell  it  upon  execution,  and  purchase  it  at 
such  sale.  This  right  has  been  exercised  without  question  from 
the  beginning  of  its  existence.  It  holds  real  estate  in  every  city 
and  in  every  part  of  the  country.  It  has  the  right  to  tax  prop- 
erty everywhere  within  its  borders.  Tliis  right  was  exercised  by 
the  imposition  of  a  direct  tax  upon  the  property  in  question. 
The  taxing  power  is  conceded  by  all  to  be  far-reaching  and  all- 
pervading.  It  is  one  of  the  highest  attributes  of  sovereign 
power.     As  is  said  in  McCullough  v.  Maryland,  4  \Vh.  316 : 

It  is  an  absolute  power,  which  acknowledges  no  other  limits  than 
those  expressly  prescribed  in  the  Constitution,  and,  like  sovereign 
power  of  every  other  description,  is  trusted  to  the  discretion  of  those 
who  use  it. 

Under  this  power  the  government  may  declare  a  forfeiture  for 
non-payment,  and  may,  if  it  chooses,  declare  such  forfeiture,  es- 
pecially upon  inquisition  and  office  found,  to  result  in  transfer- 
ring the  title  to  the  government.  It  was  by  virtue  of  a  power 
of  such  transcendent  magnitude  that  the  title  to  this  property  ap- 
pears to  have  been  acquired.  Whether  this  power  was  executed 
according  to  the  terms  of  the  law  or  not,  it  is  not  now  proposed 
to  discuss.  It  is  sufficient  for  the  present  purpose  to  say  that  the 
United  States  had  the  right  to  acquire  the  title  to  this  property 
under  an  act  of  Congress,  passed  by  virtue  of  its  taxing  power, 
and  which  expressly  conferred  upon  its  officers  power  to  purchase 
real  estate  for  the  government  for  the  purposes  enumerated  by  the 
law,  and  such  right  could  not  be  questioned  except  by  attacking 
the  constitutionality  of  the  law  itself. 

It  is  refreshing  to  emerge  from  the  stifling  fog  and  malarial 
obscurity  which  beclouds  the  understanding,  dwarfs  the  spirit  of 
patriotism,  and  confuses  the  judgment,  when  we  are  seeking  for 
reasons  to  limit  the  capacity  of  our  government  so  as  to  render 
it  incapable  of  holding  property  within  its  borders  for  purposes 


The  Arlington  Case.  69 


Argument  for  the  United  States. 


necessary  to  carry  on  its  operations  without  the  graoioas  permis- 
sion of  State  legislatures,  to  the  serene  atmosphere  and  clear  sun- 
light which  inspires  such  utterances  as  are  found  in  Kohl  v.  The 
United  Staies,  1  Otto,  367. 

In  speaking  of  the  condemnation  of  real  estate  under  the  power 
of  eminent  domain,  which  is  said  to  be  the  oflFspring  of  political 
necessity,  and  inseparable  from  sovereignty,  the  Supreme  Court 
say: 

This  power  canDot  be  enlarged  or  diminished  by  a  State.  Nor 
can  any  State  prescribe  the  manner  in  which  it  must  be  exercised. 
The  consent  of  a  State  can  never  be  a  condition-precedent  to  its  en- 
joyment. Such  consent  is  needed  only,  if  at  all,  for  the. transfer  of 
jurisdiction,  and  the  right  of  exclusive  legislation,  after  the  land 
shall  have  been  acquired. 

Why  should  it  be  said  that  the  consent  of  the  Legislature  of  a 
State  is  required  to  enable  the  United  States  to  hold  its  title  to 
real  estate,  acquired  for  its  governmental  purposes,  under  the 
boundless  power  of  taxation,  which  is  also  an  incident  of  sover- 
eignty and  the  oflPspring  of  political  necessity,  any  more  than 
when  acquired  under  the  power  of  eminent  domain,  which  is  cer- 
tainly limited  by  the  condition-precedent  of  giving  compensa- 
tion ? 

But  it  may  be  argued  that  conceding  the  right  of  the  United 
States  to  hold  real  estate  in  Virginia  without  the  consent  of  the 
Legislature,  yet  as  this  title  has  been  acquired,  if' at  all,  without 
such  consent,  therefore  it  is  still  subject  to  the  laws  and  jurisdic- 
tion of  Virginia;  and  even  though  proceedings  miglit  not  be 
commenced  in  the  courts  of  the  United  States  against  the  United 
States  or  its  property,  yet  such  proceedings  might  be  instituted 
in  the  courts  of  Virginia,  as  was  done  in  this  case;  and  although 
the  case  has  been  removed  to  this  court,  the  rights  of  the  parties 
are  not  affected  by  such  removal. 

The  first  suggestion  in  answer  to  this  is,  that  this  is  one  of 
those  cases  which,  under  the  Constitution  and  laws  of  the  United 
States,  both  the  defendants  and  the  government  have  the  right 
to  have  transferred  to  the  courts  of  the  United  States.  They  have 
the  right  to  have  especially  all  questions  relating  to  the  revenue 
laws  of  the  United  States  heard  and  determined  by  the  courts  of 
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the  United  States.  When  such  transfer  is  made,  it  is  no  longer 
within  the  jurisdiction  of  the  courts  of  the  State.  The  subject  of 
the  controversy  is  no  doubt  subject  to  the  laws  of  the  State,  and 
all  questions  are  to  be  decided  according  to  the  laws  of  the  State 
as  well  as  of  the  United  States  applicable  to  it.  But  it  is  not  in 
the  judicial  power  of  the  State;  it  is  in  the  judicial  power  of  the 
United  States,  where  the  parties  had  the  right  to  place  it,  and  to 
have  it  adjudged  and  determined  according  to  principles  applica- 
ble to  the  courts  of  the  United  States. 

But  let  us  consider  the  case  as  though  it  were  still  in  the  State 
court,  and  as  though  the  State  and  national  jurisdictions  were 
entirely  independent  of  each  other.  It  will  not  be  contended,  I 
presume,  that  the  interests  of  the  United  States  would  be  regarded 
with  less  consideration  than  those  of  a  foreign  state  or  nation, 
and  it  may  be  proper  to  consider  a  few  of  the  authorities  in  such 
cases. 

In  Story's  Equity  Pleadings,  section  69,  the  author  says,  after 
stating  that  where  the  interests  of  the  Crown  are  involved,  or  it 
is  sought  to  divest  or  aifect  its  rights,  the  proper  mode  of  redress 
is  not  by  bill,  but  by  petition  of  right. 

A  similar  exemption  from  being  sued  applies  to  the  case  of  for- 
eigu  sovereigns,  for  they  are  not  suable  iu  the  courts  of  a  foreign 
country,  although  they  may  be  found  personally  within  the  domin- 
ions of  such  foreign  country. 

In  Wadsworth  v.  The  Queen  of  Spain,  17  Q.  B.  171,  decided 
in  1851,  the  syllabus  is  : 

Property  iu  England  belonging  to  a  foreign  sovereign  prince  in 
his  public  capacity  cannot  be  seized  under  process  in  a  suit  instituted 
in  this  country  on  a  cause  of  action  arising  here,  and,  therefore,  where 
a  suit  had  been  brought  in  the  lord  mayor's  court  against  the  Queen 
of  Spain,  upon  bonds  of  the  Spanish  government,  bearing  interest, 
payable  iu  London,  and  moneys  belonging  to  her,  as  the  sovereign 
of  that  country,  had  been  attached  in  the  hands  of  garnishees  in  Lon- 
don, to  compel  her  appearance,  the  Court  of  Queen's  Bench  granted 
a  prohibition.  Although  the  action  was  not  iu  form  brought  against 
the  Queen  of  Spain  as  sovereign,  it  appeared  sufficiently,  by  the  pro- 
ceedings, that  she  was  charged  with  liability  in  that  character.  The 
garnishee,  in  such  case,  may  move  for  a  prohibition,  and  it  is  no  ob- 
jection that  he  has  put  in  a  plea  to  such  attachment. 
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The  court,  Lord  Campbell,  C.  J.,  is  very  severe  in  his  con- 
demuation  of  such  a  proceeding.     Among  other  things,  he  says: 

I  must  express  my  very  great  regret  that  the  action  should  have 
been  brought.  I  have  no  hesitation  in  saying  that  such  actions  do 
not  lie,  and  am  very  sorry  to  find  that  this  has  been  persisted  in. 

This  case  is  well  worth  examination,  as  is  also  the  case  of  The 
Duke  of  Brunswick  v.  The  King  of  Hanover,  6  Beaven,  1,  where 
these  principles  are  elaborately  discussed.  It  will  be  observed 
that  an  attachment  is  a  proceeding  in  rem;  that  it  may  be  pros- 
ecuted to  judgment  without  the  appearance  of  the  owner,  and 
that  the  action,  as  stated  in  the  syllabus,  was  not  inform  against 
the  sovereign. 

To  show  the  extreme  regard  for  the  interests  of  foreign  powers 
in  property  they  may  have  in  this  country  by  the  Supreme  Court 
of  the  United  States,  I  call  special  attention  to  the  case  of  The 
Exchange,  in  7  Cranch,  117.  In  that  case,  a  vessel  in  the  pos- 
session of  the  officers  of  the  goveniment  of  France  was  libelled 
by  its  former  owners,  who  claimed  that  their  title  had  never  been 
divested.  No  one  appeared  on  behalf  of  the  French  government, 
but  at  the  instance  of  our  own  executive  department  the  attorney- 
general  appeared  and  suggested  that  it  involved  the  interests  of 
that  government,  and  the  case  was  heard  upon  issue  made  to  such 
suggestion.  All  the  questions  relating  to  the  jurisdiction  of  our 
courts  over  the  property  of  foreign  powers  were  carefully  re- 
viewed by  Chief  Justice  Marshall,  who  held  most  emphatically 
that  they  have  none  whatever,  and  especially  where  such  property 
is  used  for  national  purposes. 

This  case,  too,  it  will  be  observed,  was  decided  without  the  ap- 
pearance of  the  French  government,  and  without  its  appearing 
from  the  record  that  it  was  a  party  to  the  suit. 

In  Harris  v.  Dennie,  3  Peters,  292,  an  act  of  Congress  had 
provided  that  goods  imported  from  a  foreign  port  could  not  be 
removed  until  the  owner  had  obtained  a  permit  from  the  officer 
of  customs.  They  were  held  to  be,  until  that  time,  in  the  pos- 
session of  the  United  States.  Held,  that  for  this  reason  an  at- 
tachment by  a  State  officer  on  behalf  of  a  creditor  of  the  owner 
of  the  goods  would  not  lie.     The  court  say : 
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An  attachment  of  such  goods,  by  a  State  officer,  presupposes  a 
right  to  take  the  possession  and  custody  of  those  goods,  and  to  make 
such  possession  and  custody  exclusive.  If  the  officer  attaches  upon 
mesne  process,  he  has  the  right  to  hold  the  possession  to  answer  the 
exigency  of  the  process.  If  he  attaches  upon  an  execution,  he  is 
bound  to  sell,  or  may  sell,  the  goods  within  a  limited  period,  and 
thus  virtually  displace  the  custody  of  the  United  States.-  The  act 
of  Congress  recognizes  no  such  authority,  and  admits  of  no  such  ex- 
ercise of  right. 

In  the  case  of  Briggs  v.  The  Light-BoafSy  11  Allen,  177,  the 
State  court  was  asked,  under  an  act  of  the  Legislature  of  that 
State,  to  enforce  a  lien  given  by  the  statute  to  builders  of  a  vessel 
upon  such  vessel,  after  it  had  been  transferred  to  the  use  of  the 
United  States.  The  court  admitted  the  existence  of  the  lien,  but 
held  that  there  could  be  no  remedy  in  the  courts.  After  deliv- 
ering an  opinion  of  extraordinary  elaboration  the  court  say  : 

In  every  aspect  in  which  we  can  look  at  these  suits,  in  the  light 
of  principle  or  authority,  we  cannot  escape  the  conclusion  that  the 
State  courts  have  no  jurisdiction  or  right  to  entertain  them. 

In  United  States  v.  Weise,  2  Wallace,  Jr.,  72,  Grier,  J.,  says  : 

Even  if  the  State  of  Pennsylvania  had  power  to  tax  lands,  where 
the  jurisdiction  over  the  lands  had  not  been  ceded  by  the  Legislature,  pay- 
ment of  such  tax  could  not  be  enforced  by  distress  or  seizure  of  prop- 
erty of  the  United  States.  To  the  extent  of  the  powers  granted,  the 
United  States  are  sovereign,  and  cannot  be  treated  by  the  States  as 
a  mere  corporation,  a  citizen,  or  a  stranger,  and  subjected  to  distress 
or  execution  for  claims,  real  or  pretended,  by  any  county  or  town- 
ship officer.  If  the  Statfe  of  Pennsylvania  has  any  just  demand 
against  the  government  for  the  use  of  her  soil,  recourse  may  be  had 
to  Congress,  to  whom  an  appeal  for  justice  can  always  be  successfully 
made,  especially  when  the  appellant  is  a  State  of  the  Union.  There 
is  no  necessity  for  this  humiliating  spectacle  of  petty  officers  of  a 
State  distraining  or  levying  on  the  public  property  of  the  General 
Government,  and  treating  it  as  a  petty  corporation  or  an  insolvent 
or  absconding  debtor. 

When  the  court  of  the  State  of  Maryland  attempted  to  compel 
the  officer  of  a  branch  bank  of  the  United  States  to  use  stamped 
paper  in  issuing  its  notes,  according  to  an  act  of  the  Legislature 
of  that  State,  the  Supreme  Court  of  the  United  States  said,  in 
McOiMough  v.  Maryland,  4  Wh.,  it  should  not  be  done. 

If  these  States  in  the  exercise  of  their  exalted  power  of  taxa- 
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tion  for  public  uses  could  not  affect  the  operations  of  the  govern- 
ment, or  interfere  with  its  property,  how  much  less  ought  the 
courts,  in  behalf  of  private  interests,  to  place  the  government  in 
the  position  so  graphically  portrayed  by  Justice  Grier. 

I  now  propose  to  analyze  a  number  of  authorities  which  have 
been  furnished  nie  by  counsel  for  the  plaintiff,  and  to  which  my 
attention  has  otherwise  been  called  as  apparently  in  opposition  to 
the  principles  for  which  I  have  been  contending.  I  shall  en- 
deavor to  bring  out  the  precise  points  decided  in  these,  and  I  in- 
vite comparison  of  my  statement  of  the  cases  with  the  reports 
themselves.  But,*.before  entering  upon  this,  permit  me  again  to 
state  the  precise  principle  upon  which  I  rely.  It  is  not  (though 
some  of  the  cases  might  possibly  justify  me  in  so  doing)  that  a 
suit  could  not  be  maintained  where  simply  the  interests  of  the 
government  may  be  affected.  It  is  not  that  such  suit  could  not  be 
maintained  where  the  government  seizes  upon  property  without 
color  of  title,  nor  where  the  government  claims  title  without  pos- 
session or  government  use,  nor  where  the  government  is  in  the 
use  of  property,  if  it  could  be,  without  possession  or  color  of  title. 
None  of  these  constitutes  our  case,  and  it  is  unnecessary  to  main- 
tain such  a  ca-se,  and  authorities  in  such  cases  can  have  no  con- 
trolling effect.  Our  position  is  this :  Tliat  where  the  United  States 
is  in  possession  of  real  estate  through  its  officers,  and  has  been'  in 
mich  possession  peaceably  for  a  considerable  period,  under  a  title 
of  record  valid  upon  its  face,  the  result  of  what  is  equivalent  to 
office  found,  using  it  in  tlie  proper  exercise  of  its  sovereign  powers, 
a  suit  in  ejectment  cannot  be  maintained  upon  process  served  upon 
its  offijcers  and  agents,  when  tlie  court  is  properly  informed  through 
its  proper  officer  that  it  claims  exemption  from  suit  and  expressly 
objects  to  the  jurisdiction  of  the  court  upon  this  ground. 

I  confidently  assert  that  no  authority  will  meet  a  case  where 
all  these  things  concur,  and  that  every  case  which  can  be  cited 
differs  from  this  in  one  or  more  material  and  vital  particulars. 

The  first  and  apparently  the  most  formidable  case,  for  it  is  a 
leading  case,  and  the  basis  of  most  of  the  others,  cited  is  Osborne 
V.  The  Bank  of  the  United  States,  9  Wh.  856.  I  propose  to 
bring  out  this  whole  case  to  analyze  it  as  thoroughly  as  possible, 
in  order  to  show  the  precise  questions  decided  and  the  true  priu-* 
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ciples  established  thereby.  This  case  is  cited  in  support  of  a 
general  principle  there  laid  down,  that  jurisdiction  depending 
upon  parties  has  relation  to  the  actual  parties  upon  the  record. 
Chief  Justice  Marshall  thus  states  it : 

It  may,  we  think,  be  laid  down  as  a  rule,  which  admits  of  no 
exception,  that  in  all  cases  where  jurisdiction  depend:*  upon  the  party, 
it  is  the  party  named  in  the  record.  Consequently,  the  eleventh 
amendment,  which  restrains  the  jurisdiction  granted  by  the  Constitu- 
tion over  suits  against  States,  is  of  necessity  limited  to  those  suits  in 
which  a  State  is  a  party  on  the  record.  The  amendment  has  its  full 
effect  if  the  Constitution  be  construed  as  it  would  have  been  con- 
strued had  the  jurisdiction  never  been  extended  to  suits  brought 
against  a  State  by  the  citizens  of  another  State  or  by  aliens.  The 
State  not  being  a  party  on  the  record,  and  the  court  having  jurisdic- 
tion over  those  who  are  parties  on  the  record,  the  true  question  is 
not  one  of  jurisdiction,  but  whether,  in  the  exercise  of  its  jurisdiction, 
the  court  ought  to  make  a  decree  against  the  defendants  ;  whether 
they  are  to  be  considered  as  having  a  real  interest  or  as  being  only 
nominal  parties The  parties  must  certainly  have  a  real  in- 
terest in  the  case,  since  their  personal  responsibility  is  acknowledged, 

and  if  denied  could  be  demonstrated It  is  believed  that  no 

case  can  be  found  where  any  person  has  been  considered  as  a  party 
who  is  not  made  so  in  the  record. 

As  to  this,  in  the  first  place,  I  remark  that  this  statement  is 
that  of  a  general  principle,  and  much  broader  than  was  necessary 
to  decide  the  precise  case  before  the  court.  It  has  been  said,  and 
it  is  manifest  to  the  judicial  mind,  that  it  is  unsafe  to  interpret 
language  used  in  reference  to  a  particular  case  before  the  court  as 
settling  general  principles  as  to  cases  not  before  the  court  and  of 
a  different  nature,  and  not  in  the  minds  of  those  using  the  lan- 
guage. See  upon  this  point  Cohens  v.  Virginia,  6  Wh.  399; 
and  Peyton  v.  BlisSy  1  Wool  worth,  170.  So  far  as  the  general 
principle  stated  is  necessarily  applicable  to  the  case  in  reference 
to  which  it  is  used  and  to  like  cases,  it  is  authority ;  but  when 
cases  of  different  nature  are  in  contemplation,  it  is  obiter  dicta  to 
the  extent  of  the  difference  between  the  cases. 

Now  let  us  see  what  was  the  precise  case  before  the  court  and 
the  precise  point  decided ;  the  Legislature  of  Ohio,  representing 
a  strong  public  opposition  to  the  United  States  Bank,  passed  an 
act  directing  that  if,  after  the  15th  day  of  September,  1819,  it 
continued  to  transact  business  in  the  State  it  should  be  liable  to 
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a  tax  of  $50,000  on  each  office  of  discount  and  deposit,  and  in 
such  case  directed  the  auditor  to  make  out  a  warrant,  directed  to 
any  person,  authorizing  him  to  enter  the  banking-house  and  seize 
the  money  if  not  paid,  and  if  necessary  to  go  into  every  room, 
open  every  chest,  etc.  On  the  14th  of  September  a  bill  was 
filed  for  an  injunction  against  the  auditor.  The  auditor  was 
served  with  subpoena  and  indorsement  of  bond  for  injunction 
early  on  the  15th  of  September.  After  that,  to  wit,  on  the  17th 
of  September,  one  Harper,  who  had  been  employed  to  collect  the 
tax,  entered  the  bank  and  violently  seized  $100,000.  While 
taking  this  to  the  capitol,  he  was  served  with  the  injunction. 
He  took  it,  however,  to  the  State  treasurer  and  delivered  it  to 
him.  It  passed  to  his  successor  in  oflSce,  who,  though  he  passed 
it  upon  the  books  to  the  credit  of  the  State  as  revenue,  kept  it  in 
a  separate  package.  The  bill  was  filed  against  the  auditor  and 
was  afterward  amended  by  making  Harper  and  the  treasurer 
parties  defendants.  A  decree  was  made  directing  them  to  restore 
the  money,  and  they  appealed  to  the  Supreme  Court  of  the 
United  States. 

The  principal  points  made  were  that  the  bank  could  not  sue 
in  the  United  States  court ;  that  it  was  a  case  for  a  court  of  law 
and  not  for  a  court  of  equity ;  that  the  law  of  Ohio  was  constitu- 
tional and  justified  the  act;  and  that,  as  it  was  a  suit  against  the 
officers  of  a  State,  having  a  direct  efiect  upon  the  property  of  the 
State,  such  suit  was  prohibited  by  the  eleventh  constitutional 
amendment.  It  will  thus  be  seen  that  this  was  in  reality  a  con- 
test between  two  sovereign  powers,  the  State  of  Ohio  and  the 
United  States,  initiated  by  the  State  of  Ohio,  having  for  its  object 
the  destruction  of  one  of  the  instrumentalities  of  the  sovereign 
power  of  the  United  States,  and  invoking  the  principle  of  immu- 
nity from  suit  for  the  very  purpose  of  being  permitted  to  commit 
the  injury  against  sovereign  power  which  this  immunity  from 
suit  is  designed  to  prevent.  The  point  under  discussion,  when 
the  statement  of  the  above  general  principle  was  made,  was  the 
interpretation  of  the  eleventh  constitutional  amendment,  which 
declares  that  the  judicial  power  shall  not  be  construed  to  extend 
to  suits  against  a  State  by  citizens  of  another  State  or  alien.  The 
court  say  the  interpretation  is  to  be  made  by  considering  the 
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words.  English  cases  will  throw  but  little  light  upon  it.  This 
amendment  is  but  a  limitation  upon  the  judicial  power  originally 
granted  by  the  Constitution.  It  is  therefore  necessary  to  deter- 
mine what  was  originally  granted.  Illustrations  are  then  given 
to  show  that  the  original  grant  of  judicial  power  was  to  enable 
the  court  to  take  jurisdiction  over  States  where  they  were  made 
parties  upon  the  record,  and,  as  decided  by  the  Supreme  Court 
before  this  limitation  was  made,  where  they  were  parties  defend- 
ants upon  the  record.  The  amendment  limits  this  judicial  power 
only  by  denying  it  in  cases  where  suits  are  against  a  State  by 
citizens  of  other  States  and  aliens.  The  original  grant  of  power 
enlarged  the  jurisdiction  of  courts  only  to  the  extent  of  allowing 
States  to  be  made  parties  defendants  upon  (lie  record.  Where 
States  were  interested  but  not  named  in  the  record,  then  juris- 
diction would  depend  upon  principles  of  common  law.  As  this 
was  the  interpretation  of  the  original  grant  of  judicial  power,  and 
the  eleventh  amendment  was  simply  a  limitation  of  the  original 
grant,  both  had  reference  to  States  when  named  as  parties  upon 
the  record.  The  court  say,  therefore,  that  the  eleventh  amend- 
ment was  not  a  prohibition  to  the  suit.  The  question  of  juris- 
diction depended  upon  principles  aside  from  this,  and  in  cases 
embraced  by  the  limitation  stood  just  as  it  would  without  either 
the  original  grant  or  the  eleventh  amendment.  As  the  court 
say,  "  the  amendment  has  its  full  effect  if  the  Constitution  be 
construed  as  it  would  have  been  construed  had  the  jurisdiction 
never  been  extended  to  suits  brought  against  a  State  by  the  citi- 
zens of  another  State  or  aliens." 

Now,  the  general  statement  we  have  been  considering  was 
made  for  the  purpose  simply  of  interpreting  the  eleventh  amend- 
ment, a  subject  with  which  we  have  nothing  to  do,  and  it  was 
made,  too,  with  particular  reference  to  the  case  then  before  the 
court.  So  far  as  the  interpretation  goes,  it  is  simple,  direct,  and 
plain,  and  is  binding  authority,  but  the  general  statement  made 
in  illastration  merely,  or  arguendo,  is  not  necessarily  so,  espe- 
cially in  cases  of  an  entirely  different  nature. 

The  court  did  not  mean  to  say  that  the  courts  would  always 
take  jurisdiction  in  cases  where  the  interests  of  States  or  sover- 
eign power  are  affected  unless  such  State  or  sovereign  power 
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were  a  party  on  the  record.  If  it  did,  it  was  unnecessary  to  say 
so  for  the  purposes  of  that  case^  and  can  easily  be  shown  to  be 
incorrect.  For  example,  in  the  case  of  The  Schooner  Exchange^ 
7  Wh.,  decided  by  Chief  Justice  Marshall  himself,  it  was  held 
that  the  court  could  not  take  jurisdiction,  because  it  affected  the 
rights  of  the  French  government,  when,  certainly,  that  govern- 
ment did  not  appear  as  a  party  to  the  record. 

An  act  of  Congress  provides  that  the  assignee  of  a  chose  in 
action  shall  not  be  able  to  sue  in  a  United  States  court  as  a  citizen 
of  another  State  if  the  assignor  could  not.  If  such  assignee,  then, 
commences  suit,  it  can  then  be  shown  that  the  court  has  no  juris- 
diction, because  it  has  no  jurisdiction  over  one  not  a  party  to  the 
record.  Many  illustrations  might  be  given  to  show  that  the 
statement  cannot  be  correct  as  a  universal  principle  applicable  to 
every  variety  of  cases.  The  English  cases  already  cited  do  cer- 
tainly show  that  it  is  not,  as  applied  to  an  ejectment  case.  So 
the  cases  of  The  Siren  and  The  Davis  show  that  the  rule  would 
not  apply  in  admiralty.  It  must  be  evident  that  language  of  a 
judicial  opinion  cannot  be  construed  by  the  same  rules  as  that  ot 
a  statute. 

Rules  as  to  parties  are  different  in  different  forms  of  action. 
They  are  unlike  in  cases  at  law  and  in  equity,  in  admiralty  and 
in  ejectment.  Proceedings  in  rem  are  different  in  this  respect 
from  mere  personal  actions.  Jurisdiction  may  be  obtained  over 
property  when  it  cannot  over  its  owner,  and  so  it  may  over  per- 
sons when  it  cannot  over  the  property  to  be  affected.  For  ex- 
ample, a  court  of  equity  can  take  jurisdiction  of  a  case  affecting 
property  beyond  its  jurisdiction  where  process  can  be  served  upon 
the  proper  persons.  Penn  v.  Lord  Baltimore,  3  Leading  Cases 
in  Equity.  Now  it  would  be  very  difficult  to  lay  down  a  prin- 
ciple as  to  parties  applicable  to  all  such  cases.  Because  a  rule 
might  be  applicable  in  one,  it  would  be  unsafe  to  hold  that  there- 
fore it  is  applicable  to  all.  Take  the  instance  of  a  case  in  equity 
where  a  necessary  party  is  beyond  the  jurisdiction  of  the  court, 
«nd  for  that  reason  process  cannot  be  served.  It  is  true  that  in 
most  States  proceedings  in  rem  may  usually  be  prosecuted  by 
publication  in  such  cases ;  but  it  has  not  always  been  so.  In 
such  cases  the  court  say,  in  Hagan  v.   Walker ,  14  How.  36, 
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"  Where  no  relief  can  be  given  without  taking  an  account  between 
an  absent  party  and  one  before  the  court,  though  the  defect  of 
parties  may  not  defeat  the  jurisdiction,  strictly  speaking,  yet  the 
court  will  make  no  decree  in  favor  of  the  complainant." 

The  court  will  refuse  to  proceed  in  all  cases,  and  refuse  to 
make  a  decree  affecting  his  rights,  if  there  is  a  party  necessary 
over  whom,  for  any  reason,  jurisdiction  cannot  be  obtained.  See 
6  Wallace,  280;  7  Cr.  98;  17  How.  136. 

In  the  case  at  bar  the  court  cannot  obtain  jurisdiction  over  the 
United  States,  and  yet  judgment,  according  to  the  statute,  can- 
not be  obtained  and  enforced  without  defeating  the  title  of  the 
United  States,  and  putting  them  out  of  possession.  In  6  Wallace, 
187,  the  court  say,  "The  rule  is  univereal  that  if  the  power  be 
conferred  to  render  the  judgment  or  enter  the  decree,  it  also  in- 
cludes the  power  to  issue  proper  process  to  enforce  such  judg- 
ment or  decree."  It  follows  as  a  logical  and  absolutely  necessary 
deduction  from  this,  that,  if  it  be  ascertained  that  the  court  has 
not  power  to  issue  proper  process  for  the  enforcement  of  its  judg- 
ment or  decree,  it  has  not  power  to  enter  them.  Now,  the  rea- 
son that  a  decree  was  made  and  sustained  in  the  case  of  Osborne 
v.  TTie  Bank  of  the  United  States  appears,  partially,  in  the  lan- 
guage of  the  general  statement  we  have  been  considering;  and 
that  is,  that  the  court  had  jurisdiction  over  persons  who  had  such 
relations  to  the  property  in  controversy  that  a  decree  against 
them  could  be  enforced  which  would  effectuate  the  whole  object 
of  the  suit.  They  had  possession  and  control  of  the  property  in 
controversy.  This  will  be  more  apparent  from  a  more  critical 
examination  of  the  case.  At  the  time  of  the  commencement  of 
the  suit  the  property  was  in  the  possession  of  the  bank.  The 
defendant  obtained  it  in  violation  of  the  injunction,  but  even 
then  it  never  came  to  the  full  po&session  of  the  State  of  Ohio. 
The  court  had  power  to  grjjnt  full  relief  by  enforcing  its  process 
against  the  parties  named  in  the  record.  It  admits  that  if  the 
property  was  in  full  possession  of  the  State  of  Ohio  the  suit  could 
not  be  maintained.  The  foundation  of  the  bill  was  that  the  prop- 
erty had  not  gone  into  the  possession  of  the  State  of  Ohio.  It 
was  upon  this  ground  that  the  suit  was  maintained  as  one  suit- 
able for  a  court  of  equity  instead  of  a  case  at  law,  and  the  injunc- 
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tion  was  granted  for  the  purpose  of  preventing  the  defendant 
from  delivering  the  property  to  the  Stat^  of  Ohio,  whereby  the 
remedy  would  be  lost.  It  will  thus  be  seen  that  the  whole  foun- 
dation of  the  case,  the  vital  point  and  object  of  the  bill,  was  to 
prevent  a  chxinge  of  possession,  to  prevent  the  State  of  Ohio  from 
obtaining  possession.  It  was  because  this  would  have  placed  the 
State  in  such  a  situation  that  suit  could  not  have  been  maintained 
that  this  suit  in  equity  was  sustained.  The  bill  recognized  and 
rested  upon  the  very  principle  we  are  contending  for,  to  wit,  that 
the  possession  of  sovereign  power  cannot  be  disturbed  by  judicial 
process.  Without  this  principle  the  ease  itself  would  have  been 
totally  destitute  of  vitality.  The  bill  alleges  "that  neither  Cur- 
rie  nor  Sullivan  held  the  said  money  in  their  character  as  treas- 
urer, but  as  individuals^^  The  case,  when  properly  understood, 
is  a  most  complete  vindication  of  our  position.  The  "  true  in- 
wardness" of  this  case  is,  that  while  a  suit  could  not  have  been 
maintained  if  the  property  had  come  into  the  possession  of  the 
State,  yet  it  could  be  maintained  to  prevent  it  from  coming  into 
such  possession,  and  the  State  could  not,  by  merely  asserting  its 
interest  in  the  subject  in  controversy,  and  without  being  a  party 
to  the  record,  defeat  the  suit. 

The  court  say  ;  "  Where  the  right  is  in  the  plaintiff,  and  the 
possession  is  in  the  defendant,  the  inquiry  cannot  be  stopped  by  the 
mere  assertion  of  title  in  the  sovereign."  The  court  say  this  be- 
cause in  that  case  the  possession  was  in  the  defendants  and  not  in 
the  State.  It  says  further :  "  In  such  case  a  friend  of  the  sover- 
eign may  suggest  it,  but  the  court  will  go  on  and  investigate  the 
title  if  it  has  jurisdiction  of  the  parties  before  it  who  have  posses- 
sion of  the  property."  In  the  case  at  bar  the  defendants  in  the 
suit  have  not  possession.  The  United  States  is  in  the  actual 
possession,  according  to  the  definition  of  possession  given  by  the 
court  in  the  case  of  The  Davis,  10  Wallace,  as  follows:  "The 
possession  of  the  government  can  only  exist  through  some  of  its 
officers,  using  that  phrase  in  the  sense  of  any  person  charged  on 
behalf  of  t^e  government  with  the  control  of  the  property  cou- 
pled with  its  actual  possession,"  and  in  reference  to  which  the 
court  say,  in  the  same  case,  the  proceeding  could  be  maintained 
only  when  it  "  does  not  need  a  process  against  the  United  States, 
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and  which  does  not  require  that  the  property  shall  be  taken  out 
of  the  possession  of  the  United  States/' 

Let  it  be  borne  in  mind,  too,  that  it  is  not  title  that  we  suggest, 
at  least  nothing  more  than  a  prima  fdcie  record -title.  It  is  not  a 
suggestion  o(  ownership  that  we  make  or  rely  upon.  We  would 
not  ask  the  court  to  try  title  or  ownership  on  suggestion.  We 
simply  suggest  facts,  which  are  indisputable, — possession,  record, 
and  government  use.  We  are  not  contending  that  a  mere  sug- 
gestion of  interest  in  the  property,  or  title  thereto,  without  pos- 
session, record,  or  government  use,  would  deprive  the  court  of 
power  to  hear  the  cause.  If  the  facts  we  suggest  are  disputed, 
then  the  court  will  investigate  the  cause  sufficiently  to  determine 
their  truth  or  falsehood.  If  found  to  be  true,  that  is  all  we  now 
claim ;  if  false,  of  course  we  fail,  and  the  court  will  proceed. 

Aside  from  these  general  expressions  used  "arguendo/'  this 
case  of  Osborne  v.  The  Bank  of  the  United  States  is,  in  another 
point  of  view,  one  of  the  strongest  cases  that  can  be  found  in 
support  of  the  positions  we  have  taken. 

In  the  first  place,  in  speaking  of  the  point  as  presented  by  the 
State  of  Ohio,  in  a  case,  as  we  have  already  seen,  quite  different 
from  this,  the  Chief  Justice  says:  "The  full  pressure  of  this 
argument  is  felt,  and  the  difficulties  it  presents  are  acknowledged. 
....  The  very  difficult  question  is  to  be  decided  whether  in 
such  a  case  the  court  may  act  upon  the  agents  employed  by  the 
State  and  on  the  property  in  their  hands."  Before  passing  to 
its  discussion  he  deems  it  proper  to  pause  and  reflect  upon  the 
consequences  of  denying  this  power  to  a  court  of  the  United 
States,  and  he  then  goes  on  to  show  how  the  result  would  be  to 
permit  an  attack  upon  the  very  sovereign  power  we  are  now  en- 
deavoring to  maintain.  Now,  in  that  case,  the  great  question  to 
be  decided,  that  which  overshadowed  all  others,  they  being  mere 
questions  of  jurisdiction,  form  of  action,  authority  to  sue,  etc., 
was  tlie  constitutionality  of  the  legislative  act  of  Ohio,  the  object  of 
which  was  to  imjjair  and  destroy,  so  far  as  it  couldy  one  of  the 
means  and  instrumentalities  of  the  government  of  the  United  States, 
The  State  of  Ohio  had  made  an  attack  upon  the  sovereign  power 
of  the  United  States  through  its  most  formidable  weapon,  the 
sovereign  power  of  taxation  upon  property  within  its  jurisdio- 
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tion.  It  was  not  an  attack  by  a  private  citizen  through  a  pro- 
ceeding in  a  State  court;  it  was  the  State  of  Ohio  itself,  speaking 
and  acting  by  the  whole  force  of  its  legislative  'and  executive 
power,  inspired  by  the  most  determined  resolve  to  so  impair  the 
operations  of  one  of  the  instrumentalities  of  the  United  States  as 
to  render  it  incapable  of  action  there.  Could  this  be  permitted, 
was  the  great  question  in  that  case.  Upon  this  question  the 
great  Chief  Justice,  aided  by  the  discussions  of  Clay  and  Web- 
ster, brought  the  full  force  of  his  intellect,  and  the  result  was  a 
complete  vindication  of  the  precise  principle  for  which  we  are 
contending, — the  entire  independence  of  the  means  and  instru- 
mentalities of  the  United  States  government  from  all  interfer- 
ence short  of  the  sovereign  power  of  the  government  itself. 

The  independence  of  such  instruments  from  all  interference 
has  been  carried  to  such  an  extent  that  the  Supreme  Court  has 
held  that  a  State  cannot  tax  the  income  of  an  officer  of  the 
United  States,  Dobbins  v.  Commismoners,  16  Peters,  435,  nor 
can  the  United  States  tax  the  income  of  a  State  officer,  Day  v. 
Collector^  11  Wallace. 

The  principle  which  we  would  present  prominently,  which,  as 
we  have  seen,  is  not  only  in  harmony  with  the  case  of  Osborne 
V.  The  Bank  of  the  United  States,  but  is  the  leading  idea  upon 
which  the  bill  in  that  case  was  framed,  and  which  will  be  found 
to  be  the  test  which  may  be  applied  to  nearly  all  of  the  cases 
cited  by  the  plaintiff,  showing  them  not  to  be  in  conflict  with 
our  position,  is  this :  ]Vh€rever  the  process  necessarily  growing  out 
of  the  proceedings  has  the  effect  to  take  the  possession  of  property 
from  the  sovereign  power,  to  divest  it  of  such  possession  and  change 
it  to  an  individual,  without  the  consent  of  such  sovereign  power, 
express  or  implied,  or  where  the  suit  ha^  not  been  instituted  by  the 
sovereign,  the  suit  by  an  individual  will  not  be  maintained.  In 
nearly  all  the  cases  the  reason  given  has  reference  to  this  prin- 
ciple. The  process  of  a  court  is  its  effective  means  of  action. 
The  proceedings  in  an  ejectment  suit  do  no  harm  to  any  one 
except  by  the  final  process,  the  writ  of  possession.  In  some  suits 
process  to  take  possession  may  issue  at  the  commencement  of  the 
suit  or  during  its  progress;  but  it  makes  no  difference  in  prin- 
ciple at  what  time  such  process  issues.     A  process  to  take  pos- 
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session  gives  authority  to  the  officer  to  use  sufficient  force  to  exe- 
cute it.  It  authorizes  the  officer  to  put  down  such  force  as  mav 
be  opposed  td  it.  Now,  if  this  process  can  be  executed  upon 
parties  to  the  cause,  and  full  effect  given  to  it  by  the  execution 
upon  such  parties,  then  it  may  be  done;  but  if,  in  order  to  exe- 
cute it,  it  becomes  opposed  to  a  sovereign  power  not  a  parti/  to 
the  cause,  such  sovereign  power,  not  being  a  party,  is  not  bound 
by  the  order  of  the  court,  and  has  the  legal  right  to  resist.  It 
cannot  be  that  an  officer  has  the  legal  right  to  take  possession 
from  a  sovereign  and  at  the  same  time  that  the  sovereign  has 
the  lawful  right  to  resist.  This  would  produce  a  collision  like 
an  immovable  body  being  met  by  an  irresistible  force.  It  surely 
will  not  be  pretended  that  the  sovereign,  if  7iot  a  party,  would 
be  bound  legally  or  morally  to  yield  its  claims  on  account  of  a 
judgment  in  a  case  in  which  it  had  not  been  heard.  See  27 
Grat.  301.  However  this  may  be,  the  principle  above  stated 
will  be  found  to  be  the  key  to  reconcile  what  otherwise  might 
appear  to  be  conflicting.  Thus  in  the  case  cited  from  8  Meeson 
&  Welsby  the  court  say :  "The  question  may  be  tested  thus : 
Suppose  there  were  no  trial,  but  judgment  went  against  the 
casual  ejector,  then  there  would  be  a  writ  to  turn  the  Crown  out 
of  possession,  which  clearly  cannot  be."  In  Osborne  v.  The  Bank 
of  the  United  States  the  writ  had  full  effect  by  its  operation  upon 
the  individuals  named  as  defendants  upon  the  record.  It  could 
not  invite  resistance  by  State  authority,  nor  could  it  have  been 
resisted  by  the  State  except  upon  its  own  motion,  and  not  merely 
in  opposition  to  the  process.  The  reason  of  tliis  principle  is  well 
stated  in  The  People  v.  Ambrecht,  11  Abb.  Pr.  R.: 

In  practice  it  might  prove  mischievous  by  bringing  the  State  and 
national  sovereignty  in  conflict.  The  State,  by  its  militia,  would  be 
bound  to  execute  the  process  of  its  courts  and  give  possession  in  pur- 
suance of  ejectment,  while  the  United  States  might  be  disposed  to 
retain  possession  of  its  fortifications  and  barracks  by  a  resort  to  force 

if  necessary Certainly  the  judgment  in  an  action   against 

a  soldier  would  not  bind  the  United  States  or  estop  them  from  claim- 
ing in  hostility  to  it. 

This  was  the  precise  principle  applied  in  HoiTis  v.  Dennie, 
3  Peters,  and  Briggs  v.  The  Light-Boats,  11  Allen,  and  it  is 
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the  reason  why  an  attachment  would  not  lie  in  a  State  court 
against  goods  in  the  custody  of  a  United  States  marshal. 

Let  us  now  apply  this  test  to  some  of  the  other  cases  cited  by 
the  plaintiff. 

In  the  case  of  Davis  v.  Gray,  16  Wallace,  203,  the  receiver  of 
a  railroad  company  filed  a  bill  in  chancery  to  enjoin  the  governor 
and  land  commissioners  of  the  State  of  Texas  from  issuing 
patents  of  lands  claimed  to  belong  to  the  company  to  other  per- 
sons. Those  lands  had  been  granted  to  the  company  upon  cer- 
tain conditions,  which  it  was  claimed  by  the  defendants  had  not 
been  performed,  and  for  which  reasons  that  the  lands  had  become 
forfeited.  It  was  objected  that  this  was  equivalent  to  a  suit 
against  the  State,  though  not  a  party  to  the  record.  The  main 
question  upon  the  merits  was  as  to  whether  the  obligation  of 
contracts  had  become  impaired  by  this  action  of  the  State  officers. 
The  court  decided  the  case  upon  two  grounds :  one  that  the  State 
of  Texas  allowed  suits  of  this  kind  in  its  own  courts,  citing  a 
number  of  cases;  and  the  other  is  stated  as  follows,  to  wit: 

Here  the  property  in  question  is  not  in  possession  of  the  defend- 
ants. The  possession  of  the  receiver  has  not  been  invaded.  He  has 
not  been  in  possession,  is  not  seeking  possession,  and  there  is  no  ques- 
tion in  the  case  relating  to  that  subject He  is  seeking  to 

enjoin  the  appellants  from  doing  illegal  acts,  which,  if  done,  would 
render  the  right  and  title  of  the  property  in  his  hands  of  greatly 
diminished  value. 

The  court  could  enjoin  the  governor  as  well  as  any  other  and 
inferior  oflBcer  from  doing  an  illegal  and  unconstitutional  act. 

In  the  case  of  United  States  v.  Peters,  5  Cranch,  115,  proceed- 
ings had  been  had  in  admiralty  against  certain  certificates  held 
by  one  Rittenhouse,  who  was  treasurer  of  the  State,  and  which 
were  claimed  to  be  proceeds  of  a  vessel  belonging  to  the  State  of 
Pennsylvania.  It  was  claimed  by  the  State  authorities  that  as 
the  State  was  not  a  party  to  those  proceedings  the  court  had  no 
jurisdiction  to  decree  against  it,  and  that  it  was  not,  therefore, 
bound  by  the  decree  of  the  court,  and  the  Legislature  of  the  State 
passed  an  act  declaring  such  decree  to  be  void  as  against  the  State, 
and  directing  the  governor  to  employ  sufficient  force  to  resist  its 
execution.     The  district  judge,  Peters,  submitted  the  question  to 
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the  Supreme  Court  on  a  return  to  a  writ  of  mandamus  ordering 
him  to  show  cause  why  he  should  not  issue  the  writ  notwith- 
standing the  act  of  the  Legislature.  It  was  decided  by  Marshall, 
Chief  Justice,  that  the  court  had  jurisdiction  notwithstanding  the 
interest  and  claim  of  ownership  suggested  by  the  State.    He  says : 

In  this  case  the  suit  was  not  instituted  against  the  State  or  its 
treasurer,  but  against  the  executrices  of  David  Rittenhouse  for  the 
proceeds  of  a  vessel  condemned  in  the  court  of  admiralty  which  were 
admitted  to  be  in  their  possesnon. 

After  giving  a  history  of  the  case,  the  court  further  say : 

These  circumstances  demonstrate  beyond  the  possibility  of  doubt 
that  the  property  which  is  represented  in  the  Active  and  her  cargo 
was  in  possession  not  of  the  State  of  Pennsylvania  but  of  David  Ritten- 
house as  an  individual,  after  whose  death  it  passed,  like  other  prop- 
erty, to  his  representative^!.  Since^  then,  the  State  of  Pennsylvania 
had  neither  possession  of  nor  right  to  the  property  on  which  the  sen- 
tence of  the  District  Court  was  pronounced,  and  since  the  suit  was 
neither  commenced  nor  prosecuted  against  that  State,  there  remains 
no  pretext  for  the  allegation  that  the  case  is  within  that  amendment 
of  the  Constitution  which  has  been  cited,  and  consequently  that  the 
State  of  Pennsylvania  can  possess  no  constitutional  right  to  resist  the 
legal  process  which  may  be  directed  in  this  cause. 

In  Olmstead's  Case,  Brightly,  Pa.,  Nisi  Prius  Reports,  the  mar- 
shal was  attached  for  not  obeying  the  process  of  the  court  direct- 
ing him  to  pay  over  the  moneys  described  in  the  above  case  of 
Judge  Peters,  where  the  same  principles  were  declared,  and  the 
decision  was  based  upon  precisely  the  same  grounds,  to  wit,  that 
the  State  was  not  in  possession,  but  was  in  the  possession  of  Ritten" 
house  as  an  individual  while  the  suit  was  being  prosecuted. 

In  the  case  of  Swazy  v.  Northern  Central  Railroad  Company,  71 
N.  C.  Rep.,  S.  C.  1  Hughes,  17,  the  State  was  not  in  possession 
of  the  property,  but  in  possession  of  the  railroad  company.  The 
court  say : 

The  railroad  company,  therefore,  in  this  case  holds  the  share  of 
its  property  represented  by  the  stock  subscribed  by  the  State  in  trust 
as  well  for  the  stockholders  as  for  the  State.  The  charter  made  the 
company  the  depository  of  the  pledge  to  hold  it  for  both  parties  ac- 
cording to  their  respective  interests. 

This  case  was,  however,  decided  substantially  upon  another 
ground,  which  I  will  presently  show. 
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The  United  States  was  not  in  possession  in  the  case  of  Elliott 
V.  Van  Voorst^  3  Wallace,  Jr.,  nor  did  the  question  of  possession 
arise  in  the  case  of  Commonwealth  v.  Gray  in  the  same  volume, 
3  Wallace,  Jr. 

I  think  it  may  safely  be  said  that  in  no  case  where  this  point 
has  been  decided  has  the  court  held  that  proceedings  can  be 
maintained  in  a  suit  against  the  sovereign  where  the  necessary 
process  is  to  divesl  such  sovereign  "  in  invitum  "  of  the  possession 
of  the  property  in  controversy.  I  think  also  that  this  principle 
is  in  harmony  with  all  the  cases  which  have  been  or  can  be  cited. 
But  a  class  of  cases  have  been  cited  which,  as  we  shall  see,  were 
decided  upon  another  principle,  not  at  all  in  conflict  with  the 
position  we  have  assumed,  to  wit,  consent  of  the  sovo^eign. 

In  the  case  of  Swazy  v.  Northern  Central  Railroad  Company ,  1 
Hughes,  17,  before  alluded  to,  the  facts  were  as  follows :  The  rail- 
road company  had  been  incorporated  by  the  State,  and  the  board 
of  improvement  had  been  authorized  to  subscribe  §2,000,000 
capital  stock.  In  case  it  became  necessary  to  borrow  money,  the 
State  was  authorized  to  issue  certificates  in  sums  of  not  less  than 
$1000  each,  pledging  the  payment  in  thirty  years,  with  interest 
at  6  per  cent.  As  security  the  faith  of  the  State  was  pledged, 
and  in  addition  its  stock  held  by  the  company  was  pledged  for 
the  same  purpose,  and  dividends  upon  stock  were  to  be  applied 
to  the  payment  of  interest.  This  stock  was  made  preferred  stock. 
Subscription  was  made  and  certificates  issued.  A  large  amount 
of  interest  had  accrued  upon  these  certificates.  An  action  was 
brought  in  chancery  by  the  holder  of  seven  of  these  certificates, 
in  his  own  behalf  and  in  behalf  of  others  who  chose  to  join  with 
him,  asking  that  a  sufficient  amount  of  State  stock  be  sold  to  pay 
this  interest.  The  objection  was  that  the  court  did  not  have 
jurisdiction  because  it  was  against  the  property  of  the  State. 

After  citing  Osborne  v.  Bank  of  the  United  States  in  support 
of  the  position  that  a  suit  may  be  maintained  where  the  State  is 
not  made  a  party  upon  the  record,  the  court  decides  this  point 
in  the  following  words : 

The  real  question,  therefore,  presented  for  our  determination  is 
whether  the  court  has  jurisdiction  of  the  property  which  it  is  sought 
to  charge  or  of  the  agent  having  it  in  possession.     The  property  con- 
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sists  of  shares  in  the  capital  stock  of  a  corporation.  At  its  inception 
it  became  charged  as  security  for  the  payment  of  the  debt  contracted 
on  its  account.  This  was  part  of  the  law  of  its  creation.  It  has 
always  been  pledged. 

The  property  of  a  corporation  represents  its  stock.  This  property 
the  corporation  holds  for  its  stockholders.  A  stockholder's  share  of 
the  stock  is  equal  to  his  share  of  the  corporate  property.  The  rail- 
road company,  therefore,  in  this  case  holds  the  share  of  its  property 
represented  by  the  stock  subscribed  by  the  State  in  trust  as  well  for 
the  stockholders  as  for  the  State.  The  charter  made  the  company 
the  depository  of  the  pledge  to  hold  it  for  both  parties  according  to 
their  respective  interests ;  consequently  a  suit  which  seeks  to  charge 
the  stock  as  security  and  brings  in  the  corporation  to  represent  it  may 
be  maintained  in  the  absence  of  the  State  as  a  party.  This  was  evi- 
dently the  understanding  when  the  pledge  was  made.  It  was  then 
the  case  as  now  that  a  State  could  not  be  sued,  but  that  its  agents 
could,  and  that  property  in  the  hands  of  its  agents  could  be  control- 
led and  disposed  of  by  the  courts  in  proper  cases  notwithstanding  the 
ownership  by  the  State.  The  faith  of  the  State  had  been  pledged.  This 
pledge  the  courts  could  not  enforce.  The  stock  to  be  obtained  with 
the  money  borrowed  could  not  be  reached  under  such  a  pledge  of  faith 
alone,  because  a  suit  could  not  be  prosecuted  for  that  purpose.  Not- 
withstanding this  a  lien  was  given  upon  the  stock  as  security  in  ad- 
dition to  the  pledge  of  faith.  But  it  was  no  addition  if  the  bond- 
holder had  no  power  to  make  his  security  available.  A  lien  which 
cannot  be  enforced  has  no  value  as  a  security.  These  parties  were 
engaged  in  no  such  vain  work.  It  was  clearly  their  understanding 
that  the  State  not  only  should  but  that  it  in  fact  did  grant  to  the 
bondholders  the  power  to  use  the  machinery  of  the  courts  to  subject 
this  portion  of  their  security  if  default  should  be  made  in  the  pay- 
ment of  the  debt.  In  sustaining  this  action,  then,  we  are  but  carry- 
ing into  effect  the  manifest  intention  of  the  parties  at  the  time  the 
money  was  borrowed. 

Is  it  not  perfectly  manifest  that  the  two  leading  ideas  of  this 
decision  are,  1st,  that  the  property  in  controversy  is  in  the  pos- 
session of  the  company  in  trust  as  a  depository,  and  that  therefore 
the  power  of  the  court  can  have  full  effect  by  operating  upon  the 
parties  named ;  and,  2d,  that  the  State,  for  the  purpose  of  the 
enforcement  of  the  trust,  had  consented  to  grant  "the  full  power 
to  use  the  machinery  of  the  courts  ?"  Were  this  not  so  the  court 
say  the  giving  a  power  to  sell  the  stock  to  meet  its  liabilities, 
"in  addition"  to  the  faith  of  the  State,  which  could  not  be  en- 
forced by  suit,  would  have  been  a  vain  thing. 

It  has  been  held  that  a  State,  by  becoming  a  member  of  a  cor- 
poration, or  by  chartering  a  bank  to  be  carried  on  in  the  usual 
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course  of  banking  business,  (hereby  surrenders  its  prerogative  of 
exemption  from  suit  against  such  corporation  or  bank.  Such  act 
or  charter  is  construed  as  a  consent  that  its  obligations  incurred 
through  such  means  may  be  enforced  by  the  courts.  This  is  in- 
deed a  necessity,  for  otherwise  it  could  not  do  business  in  such 
capacity.  Individuals  would  not  deal  with  a  party  whose  obli- 
gations could  not  be  enforced. 

This  was  the  ground  of  the  decision  in  Briscoe  v.  Bank  of 
Kentucky,  11  Peters,  257.  In  that  case  the  bank,  which  had 
been  incorporated  by  the  State  and  made  liable  to  be  sued,  brought 
suit  ui3on  a  note  given  to  it.  The  defence  was  that  the  consid- 
eration was  bills  of  the  bank,  which  it  was  claimed,  being  issued 
by  such  bank,  of  which  the  State  was  sole  corporator,  were  bills 
of  credit  issued  by  the  State,  and  were  therefore  unconstitutional 
and  void,  for  which  reason  there  was  no  consideration.  The 
question  then  was  whether  they  were  bills  of  credit  in  the  sense 
contemplated  by  the  Constitution.  Bills  of  credit  in  that  sense 
were  defined  to  be  bills  issuing  solely  on  the  faith  of  the  State. 
Such  bills  could  not  be  enforced,  for  there  could  be  no  suit  against 
the  State.  In  issuing  such  bills  it  was  not  to  be  presumed  that 
the  State  intended  to  do  an  unconstitutional  act.  Such  construc- 
tion was  not  to  be  given  to  the  act  unless  necessary.  As  it  had 
been  held,  citing  Bank  of  the  United  States  v.  Planters^  Bank,  9 
Wh.  904,  that  when  a  government  becomes  a  corporator  it  lays 
down  its  sovereignty  so  far  as  it  respects  such  corporation  ;  that 
therefore  the  bank  could  be  sued  and  payment  of  its  bills  thus 
enforced,  on  account  of  which  the  bills  did  not  rest  solely  upon 
the  faith  of  the  State ;  they  were  not  bills  of  credit  in  the  sense 
contemplated  by  the  Constitution. 

Justice  Story,  in  dissenting  from  the  opinion  of  the  court, 
thought  that  as  the  State,  being  the  sole  owner  of  the  securities 
of  the  bank,  might  at  its  pleasure  by  legislative  act  withdraw 
such  securities,  and  thus  leave  nothing  to  rely  upon  but  the  faith 
of  the  State,  the  effect  was  that  the  bills  had  nothing  but.the 
faith  of  the  State  for  her  security,  and  therefore  were  bills  of 
credit  in  an  unconstitutional  sense.  But  this  precise  question 
came  up  afterward  in  Curran  v.  Arkansas,  15  Peters,  304,  where 
it  was  held  that  such  action  by  the  Legislature  would  itself  in 


88  The  Arlington  Case. 

Argument  for  the  United  States. 

such  case  be  unconstitutional,  as  impairing  the  obligation  of  con- 
tracts. 

The  leading  idea  of  these  cases  is  that  the  privilege  of  exemp- 
tion from  suit  is  in  such  cases  waived  and  the  jurisdiction  rests 
upon  consent. 

The  case  of  ITie  United  States  v.  Bank  of  the  Metropolis,  15 
Peters,  377,  was  where  a  suit  was  brought  by  the  United  States 
as  plaintiff,  and  the  defendant  claimed  off-set  to  an  amount  in 
excess  of  the  claim.  The  principle  announced  is,  "  When  the 
United  States,  by  its  authorized  officer,  became  a  party  to  nego- 
tiable paper,  they  have  all  the  rights  and.  incur  all  the  responsi- 
bilities of  individuals  who  are  parties  to  such  instruments.  We 
know  of  no  difference  except  that  the  United  States  cannot  be 
sued."  In  this  case  off-sets  were  allowed  and  a  judgment  sus- 
tained against  the  United  States  for  over  $3000. 

But  in  later  cases  this  has  been  refused.  In  Reeside  v.  Walker, 
11  How.  290,  the  court  say:  "To  j>ermit  a  demand  in  set-off 
against  the  government  to  be^rocceded  on  to  judgment  against 
it  would  be  equivalent  to  the  permission  of  a  suit  to  be  prose- 
cuted against  it."  This  cannot  be  tolerated  "  as  against  the  gov- 
ernment, except  by  a  mere  evasion,  and  must  be  as  useless,  in  the 
end,  as  it  would  be  derogatory  to  judicial  fairness."  .  .  .  The 
court  also  say,  it  being  the  settled  principle  of  our  government 
that  the  sovereignty  of  the  government  protects  it  from  suit  even 
against  judgments  for  costs,  "  it  would  be  derogatory  to  the  courts 
to  allow  the  principle  to  be  evaded  or  circumvented." 

In  United  States  v.  Eckford,  6  Wallace,  490,  the  above  ex- 
tracts are  quoted  and  affirmed,  by  which  it  seems  very  plain  that 
in  this  respect  the  case  of  United  States  v.  Bank  of  Metropolis  is 
overruled. 

Two  or  three  cases  have  been  cited,  apparently  for  the  purpose 
of  showing  that  whatever  may  be  the  law  of  England  upon  this 
subject,  or  whatever  may  be  the  law  where  a  sovereign's  rights 
are  .to  be  passed  upon  by  its  own  courts,  in  relation  to  property 
within  its  exclusive  territorial  jurisdiction,  yet,  that  as  to  prop- 
erty of  the  United  States  within  a  territorial  jurisdiction  of  a 
State  obtained  without  the  consent  of  the  Legislature,  this  prerog- 
ative of  exemption  from  suit  is  not  to  be  applied. 
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As  to  this,  it  is,  it  seems,  apparent  that  the  cases  already  cited 
by  us  as  to  the  application  of  this  prerogative  in  relation  to  States 
entirely  Jordgn  to  each  other  are  sufficient  to  establish  the  position 
that  such  a  doctrine  cannot  be  maintained.  But  even  these  cases 
I  think  do  not  so  hold.  Certain  expressions  used  arguendo  dis- 
connected from  the  case  in  hand  may  convey  such  an  idea,  but 
the  decision,  taken  as  a  whole,  does  not  warrant  the  principle  con- 
tended for,  especially  in  such  a  case  as  this. 

In  The  Commonwealth  v.  Grayy  Brightly's  Pa.  Rep.  302,  the 
defendant  was  indicted  for  selling  land  so  held,  as  an  auctioneer, 
in  violation  of  a  law  of  Pennsylvania,  which  prescribed  that  sales 
of  land  at  public  auction  should  be  made  only  by  a  person  com- 
missioned by  the  governor.  It  was  contended  that  the  defend- 
ant was  justified  by  having  acted  under  the«direction  of  the  Pres- 
ident of  the  United  States,  and  that  the  law  did  not  apply  to  land 
held  by  the  United  States,  as  it  was  not  expressly  named  in  the 
statute.  But  the  court  held  that  lands  so  held  were  in  all  respects 
subject  to  the  laws  and  municipal  r^ulations  of  the  State.  That 
in  such  cases  the  United  States  held  land  as  an  individual,  and 
not  as  a  sovereign.  That  the  State  is  the  sovereign  over  the  land. 
That  although  the  United  States  held  the  fee,  yet  sovereignty 
and  title  are  separable  from  each  other.  That  the  United  States 
held  by  the  same  tenure  as  an  individual,  and  that  the  principle 
of  law  that  a  sovereign  is  not  bound  by  a  statute  unless  it  is  ex- 
pressly named  is  inapplicable  in  such  a  case.  This  is,  I  think,  a 
lair  statement  of  the  views  of  the  court  in  that  case. 

It  will  be  observed  that  much  more  is  said  than  was  necessary 
to  decide  the  point  then  before  the  court,  but  I  can  see  no  incon- 
sistency with  the  statement  as  made  with  the  position  assumed  by 
Ds.  There  is  no  doubt  but  that  lands  so  held  are  to  be  governed 
in  all  respects  by  the  laws  of  the  State  as  a  general  principle 
when  such  laws  do  not  trench  upon  some  proper  and  necessary 
prerogative  of  the  sovereign  power  of  (he  United  States.  In  this 
case  there  was  no  attempt  to  disturb  the  possession  of  the  United 
States,  to  impeach  its  title,  to  interfere  with  the  means  and  instru- 
mentalities of  the  United  States  in  the  exercise  of  its  sovereign 
powers,  or  even  to  affect  the  interests  of  the  United  States  in  any 
respects   whatever.     An   individual   who  was   indicted  for  an 
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offence  against  a  statute  law  of  the  State  attempted  to  bring  to 
his  aid  the  sovereign  prerogatives  of  the  United  States  for  his 
own  purposes,  and  this  the  court  said  he  could  not  do.  And  that 
was  really  the  whole  of  this  case. 

The  case  of  EUiott  v.  Van  Voorsty  3  Wallace,  Jr.,  was  as  fol- 
lows :  The  United  States,  upon  a  judgment  against  Swartwout,  a 
defaulter,  and  sale  upon  execution,  had  bid  in  an  equity  of  re- 
demption upon  land  previously  mortgaged.  Afterward  suit  was 
brought  to  foreclose  the  mortgage.  The  United  States  was  made 
a  party,  and  the  district  attorney  of  the  United  States  appeared 
and  jUjed  an  answer,  and  submitted  the  interests  of  the  United 
States  to  the  court.  Van  Voorst  became  the  purchaser  at  .the 
foreclosure  sale.  After  twenty  years  (during  which  the  land  had 
been  built  upon  and  immensely  increased  in  value),  Elliott,  who, 
somehow,  had  procured  an  assignment  from  the  United  States, 
instituted  another  suit  to  recover,  claiming  that  the  equity  of  re- 
demption had  not  been  properly  foreclosed.  The  court  decided 
that,  under  the  circumstances,  this  could  not  be  done,  especially 
in  a  collateral  proceeding — a  decision  not  at  all  in  conflict  with 
our  position.     But  the  court  says  : 

In  the  mere  exercise  of  a  mere  corporate  right,  the  United  States 
cannot  claim  the  immunities  or  prerogatives  of  a  sovereign.  She 
cannot  compel  a  mortgagee  to  the  hopeless  remedy  of  a  petition  to^ 
Congress  and  redeem.  .  .  .  When  the  government,  in  the  exercise  of 
the  rights  and  functions  of  a  civil  corporation,  purchases  laud  to  se- 
cure a  debt,  the  accident  of  its  sovereignty  in  other  functions  cannot 
be  set  up  to  destroy  or  affect  the  rights  of  persons  claiming  a  title  or 
lien  on  the  same  lauds. 

In  the  syllabus  it  says :  "  When  it  purchases  land  within  a 
State  not  intended  for  forts,  arsenals,  and  other  national  uses,  but 
merely  to  secure  a  debt,  it  takes  the  land  as  any  corporation,  and 
cannot  claim  any  of  the  immunities  and  prerogatives  of  a  sover- 
eign." But  it  also  says  :  "  The  rights  of  the  United  States  gov- 
ernment as  a  sovereign,  and  its  prerogatives  as  such,  are  coexten- 
sive with  the  functions  of  government  committed  to  it."  The 
whole  case  shows,  by  the  strongest  implication,  at  least,  that,  in 
relation  to  property,  used  for  public  purposes,  the  prerogatives  of 
sovereignty  are  to  be  applied  in  full  force  even  where  the  land  is 
obtained  without  the  consent  of  the  Legislature. 
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In  3  Story's  Commentaries  on  the  Constitution,  section  1671, 
the  author  says : 

Cases  may,  iDdeed,  occur  in  which  the  individual  may  not  always 
have  an  adequate  redress  without  some  legislation  hy  Congress.  As, 
for  example,  in  places  ceded  to  the  United  States  and  over  which 
they  have  exclusive  jurisdiction,  if  his  real  estate  is  taken  without  or 
against  lawful  authority.  Here  he  must  rely  upon  the  justice  of 
Congress  or  of  the  executive  department. 

In  section  1672,  he  says  this  has  sometimes  been  regarded  as 
a  serious  defect.  But  if  it  is  so,  it  is  a  defect  of  the  Constitution 
itself.  After  suggesting  the  propriety  of  some  legislation  upon 
the  subject,  and  commenting  upon  the,  petition  of  right  as  it  ex- 
ists in  England,  he  says  :  "  The  republic  enjoys  a  despotic  sover- 
eignty to  act  or  refuse  as  it  may  please,  and  is  placed  beyond  the 
reach  of  the  law." 

In  the  first  extract  the  writer  states  positively  that  the  property 
of  the  United  States  is  exempt  from  suit  in  a  case  like  the  pres- 
ent, certainly  in  places  within  its  exclusive  jurisdiction.  But  it 
may  be  that  in  his  manner  of  statement  it  may  be  otherwise  im- 
plied, in  places  not  within  its  exclusive  jurisdiction.  The  state- 
ment undoubted  ly  does  imply  that  he  was  not  so  certain  in  the 
latter  case  as  the  former.  But  that  is  all.  It  is  a  mere  negative 
implication.  He  by  no  means  intends  to  say  that  the  same  prin- 
ciple would  not  apply  in  the  latter  case.  He  is  not  professing  to 
enumerate  all  the  cased  in  which  the  principle  is  applicable.  The 
main  thought  in  his  mind  is  the  apparent  hardship  which  some- 
times results  from  this  prerogative  of  the  government,  and  gives 
as  an  illustration  merely  an  example  about  which,  in  his  view  at 
least,  there  is  or  can  be  no  question.  It  certainly  would  not  be 
treating  the  author  fairly  to  say  that  he  gives  it  as  his  deliberate 
opinion  that  in  cases  not  within  the  exclusive  jurisdiction  of  the 
United  States  the  rule  would  not  apply,  especially  in  a  case  like 
the  present,  where  the  property  is  being  used  as  this  is  for  public 
purposes.  There  is  nothing  to  show  that  as  to  this  part  of  the 
extract  he  gave  it  more  than  a  passing  thought. 

In  The  United  States  v.  Fox,  Supreme  Court  United  States, 
4  Otto,  316,  land  in  New  York  had  been  devised  to  the  United 
States  for  the  payment  of  the  public  debt.     The  law  of  New 
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York  did  not  permit  such  a  devise.  The  United  States  ap- 
plied for  probate  of  the  will,  and  it  was  resisted  by  the  heirs.  It 
was  held  that  lands  in  New  York  could  not  be  devised  contrary 
to  the  law  of  that  State,  even  though  the  devisee  were  the  United 
States.  The  State  has  exclusive  power  to  regulate  the  tenure  of 
lands  within  its  jurisdiction.  This  follows  from  her  sover- 
eignty. Title  and  modes  of  disposition  of  real  property  are 
not  matters  placed  under  the  control  of  Federal  authority.  Such 
questions  are  to  be  determined  by  the  laws  of  the  State. 

It  is*  impossible  for  me  to  see  anything  in  this  bearing  upon 
the  question  of  the  right  of  the  United  States  to  exercise  its  pre- 
rogative of  exemption  from  suit  as  to  property  in  a  State  in  pub- 
lic use.  It  is  nothing  more  than  the  statement  of  a  general  prin- 
ciple  which  all  admit,  that  real  estate  within  a  State  is  subject  to 
the  laws  and  jurisdiction  of  the  State.  This  is  no  doubt  always 
so,  except  when  any  action  in  relation  to  it  trenches  upon  the 
prerogatives  of  the  United  States. 

This  case  asserts  in  the  strongest  manner  the  right  and  preroga- 
tive of  the  United  States  to  acquire  property  for  public  use  in 
any  State,  even,  if  necessary,  in  hostility  to  the  express  enact- 
ments of  the  Legislature. 

It  will  be  observed  that  in  none  of  these  cases  cited  upon  this 
point  was  the  property  in  controversy  public  property  ;  that  is, 
in  pvblio  use  as  one  of  the  means  of  carrying  on  the  government. 
I  am  sure  that  none  of  them  show  that  the  United  States  is  de- 
prived of  any  of  its  sovereign  powers  or  prerogatives  in  relation 
to  any  property  held  by  it  which  it  has  the  right  to  acquire  for 
its  own  public  uses  within  its  territory,  no  matter  where  it  may 
be,  nor  that  they  hold  them  by  the  permission  of  State  legis- 
latures. 

It  will  not  be  pretended  that  the  United  States  can  be  sued 
directly  in  relation  to  such  property.  But  why  not,  if  they  can 
be  sued  indirectly  ?  If  it  be  pretended  that  the  prerogatives  of 
the  United  States  do  not  extend  as  to  property  held  under  the 
exclusive  jurisdiction  of  a  State,  why  not  bring  a  direct  suit 
against  it  at  once? 

The  principle  stated  in  the  syllabus  of  the  case  of  Elliott  v. 
Van  Foors^  seems  much  more  consistent :  "  The  rights  of  the  United 
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SUUes  government  as  a  sovereign,  and  its  prerogatives  as  such,  are 
coextensive  with  the  functions  of  government  cainmiUed  to  it"  6 
Peters,  570. 

Perhaps  a  State  might  provide  by  law  that  the  United  States 
should  not  acquire  title  to  real  estate  within  its  borders  for  pri- 
vate purposes,  except  through  the  exercise  of  some  sovereign 
power  of  the  United  States,  such  as  taxation,  eminent  domain, 
etc,  and  in  such  cases  it  might  limit  the  rights  ijf  the  United 
States.  But  when  the  United  States  proceeds  or  acts  as  a  sov- 
ereign, where  it  has  the  right  to  go  and  to  act  in  spite  of  the  Legis- 
lature, it  goes  and  acts  as  a  sovereign,  with  all  the  prerogatives 
of  a  sovereign.  Otherwise,  it  is  not  a  sovereign  power  at  all, 
but  a  mere  subject  or  foreigner. 

The  cases  we  have  heretofore  cited  show  how  a  sovereign 
power,  entirely  foreign,  is  to  be  regarded;  and  certainly  to  show 
that  the  United  States  is  to  be  treated  with  less  consideration, 
the  authority  and  the  logic  should  be  irresistibly  clear,  especially 
in  view  of  the  decisions  of  the  Supreme  Court  in  the  case  of  T/ie 
Siren  and  the  Davis.  The  burden  of  the  argument  is  certainly 
apon  those  who  would  establish  such  a  distinction. 

Prerogatives  are,  by  the  common  sense  of  mankind,  attributed 
to  sovereign  power  for  the  sake  of  the  public  good  and  for  the 
reason  that  they  are  considered  proper  and  essential  for  the  exer- 
cise of  its  functions.  They  enter  into  the  very  definition  of  sov- 
ereign power.  As  such,  they  pertain  to  all  nations.  There  is 
the  same  reason  for  their  belonging  to  the  United  States  as  to 
any  other  sovereign  nation,  and  if  the  United  States  is  a  nation 
at  all,  it  is,  I  contend,  disrespectful  to  it  to  suggest  that  it  is  in- 
ferior in  these  respects  to  any  other  nation.  So  far  as  it  has 
occasion  and  the  right  for  the  exercise  of  sovereign  power,  so  far 
should  it  have  the  same  privileges  and  prerogatives  as  are  ac- 
corded to  all  other  governments.  I  protest  against  the  idea  that 
it  holds  them  in  the  exercise  of  its  sovereign  powers  in  subjection 
to  any  power  whatever. 

It  cannot  be  denied,  that  in  England  ejectment  for  the  recovery 
of  lands  in  the  possession  of  the  Crown  cannot  be  maintained. 
But  it  has  been  suggested  that  a  reason  exists  there  for  this  that 
does  not  exist  here,  in  that  there  is  a  remedy  by  petition  of  right, 
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and  that,  therefore,  it  is  there  a  mere  question  as  to  proper  form 
of  proceeding.  But  that  is  not  true  in  fact.  We  have  the  same 
remedy  in  substance  as  petition  of  right ;  that  is,  by  petition  to 
our  sovereign  or  its  representative,  the  Congress.  Not  as  simple 
and  etfective  in  practice,  I  admit,  but  in  theory  the  same.  In 
law,  the  supposition  cannot  \ye  indulged  in  that  oor  sovereign 
will  not  do  justice  as  speedily  and  promptly  as  any  other  sov- 
ereign. But  if  in  practice  this  mode  of  proceeding  is  found  to 
be  unsatisfactory,  that  is  a  question  which  addresses  itself  to  the 
discretion  of  Congress  and  not  to  the  courts.  Strong  arguments 
may  be  used,  as  were  used  by  Story  in  his  Commentaries,  for 
action  upon  this  subject  by  Congress ;  but  such  arguments  are 
for  that  body  and  not  for  this  tribunal.  Meanwhile,  precisely 
the  same  reason  for  not  permitting  an  ejectment  suit  for  the 
recovery  of  lands  in  possession  of  the  Crown  exists  for  not  per- 
mitting such  a  suit  for  lands  in  the  possession  of  the  United 
States,  especially  when  in  government  use. 

A  class  of  cases  have  been  cited  to  show  that  courts  have  taken 
jurisdiction  in  cases  of  this  kind,  and  have  in  such  cases  passed 
upon  the  validity  of  the  title.  I  propose  to  examine  those  to 
which  my  attention  has  been  called,  seriatim^  and  in  each  one, 
though  varying  from  each  other,  we  will  find  important  differ- 
ences from  the  case  at  bar. 

The  first  one  is  Meigs  v.  McClungj  9  Cranch,  11.  The  ques- 
tion there  was  as  to  the  construction  of  a  treaty,  whether  the 
land  in  controversy  was  described  as  within  the  reservation  of 
the  terms  of  the  treaty.  The  court  say :  "  The  question  on  which 
the  cause  has  been  placed  is  this.  Is  the  land  claimed  by  the 
plaintiff  in  the  court  below  within  the  ceded  territory?"  The 
court  further  say:  "  The  fact  that  the  agents  of  the  United  States 
took  possession  of  the  lands  lying  above  the  mouth  of  the  High- 
wassee,  erected  extensive  improvements  thereon,  and  placed  a 
garrison  there,  cannot  be  admitted  to  give  an  explanation  to  the 
treaty  which  would  contradict  its  plain  words  and  obvious  mean- 
ing." It  will  thus  be  seen  that  the  question  of  jurisdiction  was 
not  made,  was  not  brought  to  the  attention  of  the  court,  and  cer- 
tainly was  not  passed  upon  by  the  court.  The  court  expressly 
say  what  the  question  was  upon  which  the  cause  had  been  placed. 
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That  case  differed,  too,  from  this  in  another  very  important 
aspect.  There  a  record-title  could  not  have  been  suggested,  as 
there  is  in  this  case.  The  United  States  had  no  claim  of  title 
except  by  contradicting  the  record  produced.  It  did  not  come 
at  all  within  the  case  we  have  before  cited  from  4  Coke,  55  a, 
known  as  The  Sadler's  Case,  where  the  court  said : 

At  common  law,  when  the  king  was  seized  of  any  estate  of  inherit- 
ance or  freehold  by  any  matter  of  record,  were  his  title  by  matter  of 
record  judicial  as  attainder,  ministerial  as  by  office,  or  by  conveyance 
of  record  as  by  fine-deed  enrolled,  etc.,  or  by  matter  of  fact,  and  found 
by  office  of  record,  on  oath,  as  by  alienation,  purchase  by  alien,  etc., 
he  who  had  right  was  put  to  his  petition  of  right,  in  nature  of  a  real 
action,  to  be  restored  to  his  freehold  and  inheritance. 

This  case  was  one  of  the  most  prominent  of  leading  English 
cases.  It  is  cited  in  hundreds  of  English  cases.  It  is  referred 
to  as  the  law  in  the  textbooks,  and  is  unquestioned  by  any 
authorities  of  our  own  courts.  See  5  Bacon's  Abr.,  tit.  Pre. ; 
llie  Bankers,  14  How.  St.  Trials,  28;  Chisholra  v.  State  of 
Georgia,  2  Dallas.  We  rely  upon  this  principle  as  the  settled 
law  of  England  beyond  all  question,  see  15  Meeson  &  Welsby, 
106,  Attorney- General  v.  HaUdt,  and  we  can  conceive  of  no  reason 
why  it  should  not  be  so  regarded  here. 

The  next  case  is  that  of  Wilcox  v.  Jackson,  1 3  Peters,  498. 
There  suit  was  brought  to  recover  Fort  Dearborn,  in  Chicago, 
against  the  officer  in  command.  The  decision  was  in  favor  of 
the  plaintiff  in  the  State  court,  but  upon  a  writ  of  error  it  was 
reversed  by  the  Supreme  Court.  It  is  true,  that  it  was  not  re- 
versed upon  the  ground  of  want  of  jurisdiction,  but  upon  other 
errors  assigned.  The  court  does  not  pass  upon  the  question  of 
jurisdiction,  nor  mention  it  as  a  question  made  in  the  case.  It 
is  assumed,  however,  that  by  passing  upon  the  law  of  the  case  it 
decided  the  question  of  jurisdiction. 

It  will  be  observed  that  the  question  of  jurisdiction  raised  by 
us  is  not  strictly  as  to  the  subject-matter.  It  is  a  question  arising 
from  the  character  of  the  party,  and  is  undoubtedly  one  which 
may  be  waived  by  consent.  Perhaps  that  consent  may  be  im- 
plied where  the  point  is  not  expressly  made  and  insisted  upon 
by  the  United  States.     This  case  was  an  agreed  case.     The  facts 
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were  agreed  upon,  and  it  was  further  agreed  that  judgment 
should  be  entered  according  to  the  law  of  the  case.  So  far  as  it 
appears  in  the  statement  and  decision  of  the  case  in  the  Supreme 
Court,  it  may  fairly  be  implied  that  the  question  of  jurisdiction 
was  waived.  Certain  it  is  that  no  reference  whatever  is  made 
to  such  a  question. 

Again,  this  was  in  a  case  arising  upon  a  writ  of  error  to  a 
State  court,  and  in  such  a  case  the  Supreme  Court  could  pass 
only  upon  such  questions  as  the  record  showed  were  within  the 
provisions  of  the  25th  section  of  the  Judiciary  Act.  See  12  Wh. 
132 ;  20  Wallace,  590. 

The  question  before  the  court,  and  one  upon  which  it  took 
jurisdiction,  was  the  construction  and  effect  of  acts  of  Congress 
which  the  appellant  claimed  had  been  improperly  decided  ad- 
versely to  him.  It  is  quite  doubtful,  at  least,  whether  the  ques- 
tion we  are  now  considering  could  in  such  a  case  have  been 
before  the  Supreme  Court,  whether  decided  rightfully  or  wrong- 
fully by  the  State  court.  In  Hall  v.  Gaines,  22  How.  144, 
where  writ  of  error  was  to  Stat«  court,  the  court  say : 

To  give  jurisdiction  to  this  court  the  party  must  claim  for  himself, 
and  not  for  a  third  party  in  whose  title  he  has  no  interest.  Setting 
up  a  title  in  the  United  States  by  way  of  defence  is  not  claiming  a 
personal  interest  affecting  the  subject  of  litigation.  ...  If  it  was 
allowed  to  rely  upon  the  United  States  title  in  this  instance,  the  right 
might  be  decided  against  the  government  when  it  was  no  party  and 
had  not  been  sued.  See,  also,  1  Black,  472;  5  Cr.  344;  10  How. 
311. 

This  case(  TTOcoa?  v.  Jackson)  also  was  one  in  which  the  United 
States  could  not  have  suggested  a  title  apparent  solely  from  the 
record.  It  depended  upon  facts  outside  of  a  record-title.  The 
case,  too,  shows  plainly  that  with  regard  to  property  the  legal 
title  to  which  is  still  in  the  United  States,  or  where  the  question 
is  whether  such  title  has  passed  from  the  United  States,  acts  of 
Congress  are  paramount  to  legislation  by  the  State,  notwithstand- 
ing the  property  is  within  the  territorial  jurisdiction  of  the  State, 
and  that  in  such  case,  even  as  between  citizens,  the  State  of  Illi- 
nois could  not  declare  that  a  title,  inchoate  and  incomplete  be- 
cause of  a  patent  not  having  issued  from  the  United  States,  should 
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be  deemed  as  perfect  a  title  if  a  patent  had  issued  in  opposition 
to  an  act  of  Congress  which  says  that  a  patent  is  necessary  to 
complete  a  title. 

The  case  of  Brown  v.  Huger,  21  How.  305,  came  before  the 
Supreme  Court  upon  a  bill  of  exceptions  from  the  Circuit  Court 
of  the  United  States  for  the  Western  District  of  Virginia.  In 
the  exceptions  there  is  nothing  whatever  relating  to  the  question 
before  us  here,  and  there  is  not,  in  the  opinion  of  the  court,  the 
slightest  reference  to  such  a  question.  There  was  no  objection 
of  this  kind  made.  In  both  courts  the  decision  was  in  favor  of 
the  United  States,  or  rather  of  the  officers  holding  under  the 
United  States. 

It  is  inferred,  however,  that  because  the  Supreme  Court  exer- 
cised jurisdiction  in  a  case  where  the  fact  appeared  that  the  prop- 
erty was  in  possession  of  the  United  States,  therefore  it  can  have 
jurisdiction  in  a  case  like  this.  This  inference  results  partly  from 
failing  to  distinguish  from  the  want  of  jurisdiction  in  regard  to 
subject-matter  \shen.  consent  cannot  give  jurisdiction,  and  want  of 
jurisdiction  on  account  of  the  character  of  parties  aflFected  where 
consent  may  give  jurisdiction.  In  the  latter  case,  if  the  point  is 
not  made,  consent  may  be  implied.  It  was  not  made  in  the  case 
we  are  now  considering.  The  court  could  only  hear  the  ques- 
tions made  by  the  bill  of  exceptions  and  assignment  of  errors.  It 
is  assumed  that  because  the  court  passed  upon  these  that  such  a 
decision  is  equivalent  to  an  express  declaration  that  the  court 
below  had  jurisdiction.  But  in  the  Lh^ed  Scott  Case,  19  How.,  it 
is  expressly  held  that  the  Supreme  Court  may,  in  cases  coming 
from  the  United  States  Circuit  Court,  pass  upon  the  law  and 
merits  of  the  case  when  the  court  below  had  no  jurisdiction  what- 
ever. Such  an  assumption,  therefore,  by  no  means  necessarily 
is  sustained  by  the  fact  that  the  court  discusses  the  merits  of  the 
case,  especially  in  a  case  where  the  question  of  jurisdiction  is  not 
raised  in  either  court,  and  where  the  court  could  only  pass  upon 
questions  raised  by  the  bill  of  exceptions  and  assignment  of 
errors.  In  this  case,  also,  the  United  States  was  not  in  a  posi- 
tion where  it  could  have  suggested  a  record-title.  The  question 
was  as  to  the  boundaries  of  the  property  described,  and  one  which 
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resteil  upon  extrinsic  facts.     Any  suggestion  would  have  at  once 
presented  the  very  issue  to  be  passed  upon  by  the  jury. 

In  the  case  of  Grisar  v.  McDowell,  6  Wallace,  363,  precisely 
the  same  observations  may  be  made  as  in  the  case  of  Brown  v. 
HugcTj  last  considered.  Both  cases  came  before  the  Supreme 
Court  upon  bills  of  exceptions  taken  by  the  plaintiff  in  the  court 
below,  in  none  of  which  was  any  reference  to  the  question  we  are 
considering,  and  it  would  have  been  not  only  entirely  unneces- 
sary to  have  alluded  to  this  question,  especially  as  the  exceptions 
were  not  sustained  and  the  judgment  was  therefore  properly 
affirmed,  but  it  would  have  been  a  work  of  supererogation,  un- 
called for,  and  improper  according  to  the  practice  of  the  court 
upon  a  hearing  of  bills  of  exceptions,  where  the  only  question  is 
whether  upon  these  the  plaintiff  in  error  is  entitled  to  a  new  trial, 
and  the  merits  of  the  case  are  not  before  the  court ;  and,  accord- 
ing to  the  decision  in  the  Dred  Scott  Case,  it  was  proper  to  pass 
upon  the  questions,  though  the  court  might  have  thought  from 
the  facts  before  it  that  the  court  below  would  have  had  no  juris- 
diction if  the  question  had  been  made.  It  will  be  remembered 
that  the  practice  of  the  Supreme  Court  requires  the  plaiiitiff  in 
error  to  assign  errors,  and  the  court  will  not  hear  argument  nor 
pass  only  upon  the  errors  assigned. 

The  case  of  Cooley  v.  O^Conner,  12  Wallace,  391,  also  arose 
upon  a  bill  of  exceptions,  in  which  no  reference  was  made  to  this 
question,  nor  did  it  appear  among  the  assignment  of  errors,  nor 
was  the  point  made  in  any  way,  and  of  course  no  decision  was 
made  ujwn  it.  In  that  case  also  the  United  States  was  not  in  pos- 
session of  the  property,  nor  was  it  in  government  use.  None  of 
these  cases  are  therefore  any  authority  upon  this  point  whatever. 

There  are  some  cases  decided  by  State  courts  no  doubt  ad- 
versely to  some  of  the  principles  we  contend  for  here,  and  I  will 
notice  such  as  have  been  called  to  my  attention.  In  the  case  of 
Wilcox  V.  Jackson,  13  Peters,  already  referred  to,  the  court  below, 
in  1  Scammon,  344,  held  that  in  that  case  a  suit  could  be  main- 
tained in  ejectment  for  the  recovery  of  property  in  the  possession 
of  officers  of  the  United  States.  The  same  was  held  in  Dreux  v. 
Kennedy,  12  Rob.  La.  R.  602,  and  in  Pollock  v.  Mansfield,  44 
Cal.,  in  1872. 
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In  regard  to  these,  I  will  say,  first,  that  they  are  authorities 
entitled  to  such  respect  as  the  reasoning  on  which  they  are  based 
appears  to  demand.  They  are  not  binding  upon  this  court,  and 
are  only  persuasive.  If  they  are  contradicted  by  authorities,  as 
they  are  equally  entitled  to  respect  (see  People  v.  Ambrechtj  11 
Abbott's  Pr.  N.  Y.  Reports  and  the  English  cases  cited),  then, 
viewed  simply  as  authorities,  they  have  but  little  weight.  If  the 
principles  on  which  they  are  founded  are  shown  to  be  erroneous 
by  decisions  of  the  Supreme  Court  of  the  United  States  which 
are  binding  upon  this  court,  as  we  think  we  have  shown,  then 
these  State  authorities  must  fall. 

One  thing  is  certain,  the  reasoning  upon  which  they  are  based 
throws  no  light  upon  the  subject  to  one  who  has  examined  the 
subjectin  the  light  of  the  authorities,  both  English  and  American, 
heretofore  cited  by  us.  None  of  them  show  by  internal  evidence 
a  thorough  investigation  of  the  subject.  None  of  them  show  that 
a  single  English  authority  was  cited  or  considered.  They  rely 
upon  cases  which  we  have  already  fully  discussed,  and  show  upon 
their  face  that  they  have  misapprehended  the  full  force  and  eifect 
of  those  cases.  For  example,  in  the  California  case  the  decision 
is  based  upon  the  idea  that,  in  the  cases  of  Meiffs  v.  MoClungj 
Wilcox  V.  Jackson,  and  Griaar  v.  McDoweU,  the  Supreme  Court 
of  the  United  States  passed  upon  the  merits  of  the  case;  whereas, 
as  we  have  already  shown,  it  did  no  such  thing,  but  only  passed 
upon  the  bill  of  exceptions  and  the  assignment  of  errors  in  the 
cases.  In  Dreux  v.  Kennedy  the  decision  was  based  upon  the 
cases  of  Wilcox  v.  Jackson  and  Osborne  v.  The  Bank  of  the  United 
States,  which  we  have  fully  considered,  and  certainly  throws  no 
new  light  upon  those  cases.  As  mere  weights  by  force  of  the  rea- 
soning contained  in  them  these  authorities  are  not  intrinsically 
very  ponderous,  and  in  this  light  only  can  they  have  influence  here. 

I  say  this  without  disrespect  to  these  authorities,  for  all  author- 
ities which  are  not  binding  ought  to  be  tested  by  this  rule.  The 
true  judicial  mind  is  controlled  by  reasoning  rather  than  by 
authorities  of  other  independent  courts. 

It  may  be  said  in  regard  to  these  cases  also  that  in  none  of 
them  could  the  United  States  have  suggested,  as  we  have  here, 
a  title  of  record.     That  was  the  very  question  involved  on  the 
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merits  of  the  case,  and  which  could  not  have  been  suggested.  In 
the  Louisiana  case,  the  United  States  retained  only  a  usufructuary 
interest  for  a  period  depending  upon  the  occurrence  of  a  certain 
event,  and  the  legal  title  was  in  another,  which  title  was  the 
subject  of  controversy. 

I  now  call  attention  to  the  fact  that  in  no  case  cited  or  which 
can  be  cited  has  the  question  we  are  discussing  been  presented  to 
the  court  in  the  manner  it  is  presented  here.  In  no  case  has  the 
question  been  presented  directly  by  the  United  States;  but  in  all 
of  them  the  question,  when  made,  has  been  by  the  party  to  Uie 
suit.  Here  it  is  raised  by  the  United  States  itself,  or  by  the 
attorney-general  representing  the  United  States,  the  real  party 
affected  by  it,  and  who,  it  may  be  contended,  is  the  only  party 
having  a  right  to  make  this  question. 

As  we  have  before  said,  the  want  of  jurisdiction  claimed  by 
us  relates  to  the  character  of  the  party  rather  than  to  the  subject- 
matter  of  the  suit.  It  is  of  that  nature  which  may  be  waived 
either  by  consent  or  possibly  by  implication,  if  it  is  not  expressly 
set  forth  and  insisted  upon.  For  the  sake  of  argument,  though 
without  admitting  it,  it  may  be  that  no  one  but  the  United  States 
itself  or  its  law  officer  in  its  behalf,  can  object  to  the  jurisdiction 
of  the  court  upon  this  ground.  That  being  personal  to  the 
Unitcii  States  alone,  an  individual  who  is  sued  and  over  whom 
the  court  has  jurisdiction  has  no  authority  to  and  cannot  set  up 
this  prerogative  in  behalf  of  the  United  States. 

If  this  be  so,  this  of  itself  would  be  a  complete  answer  to  all 
the  authorities  which  have  been  cited  for  the  plaintiffs  reviewed 
by  us. 

But  in  such  case  the  question  then  arises  whether  the  United 
States  can,  in  the  way  it  has  here,  effectually  interpose  and  set 
up  its  exemption  from  the  jurisdiction  of  the  court  without  con- 
senting to  become  a  party  to  the  suit,  which  would  of  itself  be  a 
waiver  of  the  very  point  it  appears  for  the  purpose  of  making 
before  the  court. 

Has  the  United  States  the  right  to  be  sued  without  becoming 
a  party  and  without  submitting  to  the  jurisdiction  of  the  court? 
As  an  original  question,  this  would  not  be,  it  must  be  confessed, 
an  easy  question  to  answer.     But  fortunately  this  problem  has 
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been  solved  for  us  both  in  the  English  and  American  courts. 
The  case  of  Leigh  v.  Roe,  8  Meeson  &  Welsby,  579,  is  an  exact 
precedent  for  us  in  every  particular,  and  justifies  our  course  in 
all  respects.  It  is  not  necessary  for  us  to  reason  upon  it.  It 
presents  a  case  where  no  analogies  in  cases  between  individuals 
can  be  of  much  assistance.  Such  a  solution  seems  to  result  from 
the  necessities  of  the  case,  for  in  some  way  the  right  of  exemption 
from  suit  should  be  protected,  without  being  destroyed  in  the 
very  act  of  asserting  it,  when,  unless  it  is  done,  the  court  is  indi- 
rectly about  to  deprive  the  sovereign  of  the  benefits  of  such  a 
right  or  prerogative. 

It  was  therefore  held  in  Florida  v.  Georgia,  17  How.  478,  that 
the  attorney-general  of  the  United  States  had  the  right  to  inter- 
vene in  a  suit  between  these  States,  and,  to  present  the  case  of 
the  United  States,  "to  adduce  evidence,  written  or  parol,  to  ex- 
amine witnesses  and  file  their  depositions,"  and  to  be  heard  upon 
the  questions  aflFecting  the  United  States,  withoxd  becoming  a  party 
to  the  cause;  and  this  although  the  court  had  no  jurisdiction  over 
the  United  States  and  could  render  no  judgment  by  which  it 
would  be  bound.     The  court  say  : 

But  the  court  do  not  regard  the  United  States  in  this  mode  of 
proceeding  as  either  plaintiff  or  defendant ;  and  they  are  therefore 
not  liable  to  a  judgment  against  them  nor  entitled  to  a  judgment  in 
their  favor.  But,  in  deciding  upon  the  true  boundary -line,  we  will 
take  into  consideration  all  the  evidence  which  may  be  offered  by 
the  United  States. 

This  authority  therefore  recognizes  the  right  of  the  United 
States  to  present  its  case  and  assert  its  rights  and  to  have  them 
considered  without  submitting  to  the  jurisdiction  of  the  court. 
If  this  can  be  doi^e  for  one  purpose  why  not  for  another,  and  why 
not  the  United  States  assert  all  its  rights? 

That  case  related  to  property  in  which  the  United  States  was 
interested,  though  it  had  neither  possession  nor  record  title,  nor 
was  it  in  government  use.  If,  without  any  of  these,  the  United 
States  had  the  right  to  appear  to  protect  its  interests  without  sub- 
mitting to  the  jurisdiction  of  the  court,  how  much  more  should 
it  have  such  right  when  all  three  of  these  are  assailed  ? 

In  view,  therefore,  of  the  principles  and  precedents  of  the 
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common  law  as  established  by  a  series  of  English  authorities^ 
uncontradicted,  and  extending  through  the  period  of  the  judicial 
history  of  England;  of  the  principles  established  by  the  Supreme 
Court  of  the  United  States,  that  the  actual  possession  of  the 
United  States  cannot  be  disturbed  by  judicial  proceas  in  a  suit 
commenced  by  an  individual;  of  the  fact  that  nearly  all  authori- 
ties may  be  reconciled  with  these  principles  and  must  be  recon- 
ciled with  them  to  prevent  a  direct  conflict;  that  there  can  cer- 
tainly be  found  no  opposing  authority  in  any  case  presented,  as 
this  is,  by  the  United  States  itself,  it  is  insisted  that  this  court 
cannot  consistently  justify  any  further  proceeding  in  this  case, 
but  must  dismiss  the  cause. 

The  able  and  learned  brief  submitted  by  counsel  for  the  plain- 
tiff is  not  given,  as  much  of  it  is  covered  by  the  opinion  of  the 
court,  delivered  as  follows : 

OPINION  OF  THE  COURT. 

HUGHES,  J. — ^The  first  question  is  whether  it  is  competent 
for  the  government  of  the  United  States  to  appear  by  sugges- 
tion, as  it  has  done  in  this  cause. 

Though  I  concede  that  the  intervention  of  the  government  in 
this  manner,  in  a  cause  pending  between  other  parties,  is  unusual 
in  our  American  practice,  I  do  not  see  that  for  that  reason  it  is 
inadmissible.  It  was  sanctioned  by  the  Supreme  Court  of  the 
United  States  in  the  cases  of  Florida  v.  Georgia,  17  Howard, 
478 ;  MaxwdJCs  Lessee  v.  Levy^  2  Dallas,  381 ;  and  The  Exchangey 
7  Cranch,  117;  as  well  as  others  which  might  be  cited.  It  was 
allowed  in  the  case  of  The  Pizarro,  lOth  New  York  Legal  Ob- 
server, 97. 

r  believe  that  intervention  by  this  method  is  the  settled  prac- 
tice in  England.  It  was,  for  instance,  the  proceeding  taken  by 
the  attorney-general,  in  Legh  v.  Rose,  8  Meeson  &  Welsby,  579. 
On  authority,  therefore,  I  do  not  feel  at  liberty  to  question  the 
right  of  the  attorney-general  to  intervene  by  suggestion  in  a 
cause  in  which  the  government  is  alleged  to  be  interested,  as  in 
this  cause. 
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Nor  is  there  any  validity  in  the  objection  that  a  new  and  side 
issue  is  introduced  into  the  cause  by  this  proceeding.  It  is 
nothing  more  in  effect  than  another  form  of  a  plea  to  the  juris- 
diction. This  plea  always  introduces  a  preliminary  issue  requir- 
ing to  be  dealt  with  before  the  cause  can  proceed  upon  the  merits ; 
and  the  present  demurrer  is,  in  effect,  an  issue  of  law  joined  on 
a  plea  to  the  jurisdiction,  which  is  not  anomalous  and  works  no 
hardship. 

We  come,  therefore,  to  the  questions  of  law  presented  by  the 
suggestion  and  demurrer.     These  are  two : 

1st.  Whether  the  attorney-general's  suggestion  is  of  itself 
sufficient  to  defeat  the  jurisdiction  of  the  court  over  the  cause; 
and, 

2d.  Whether,  supposing  it  has  not  that  effect  ipso  facto,  the 
court  may  look  into  the  grounds  on  which  that  officer  inter- 
venes ;  in  pursuance  of  the  observation  made  by  Chief  Justice 
Marshall  in  the  case  of  the  United  States  v.  Peters,  5  Cranch, 
116: 

It  cartainly  can  never  be  alleged  that  a  mere  suggestion  of  title 
in  a  State  to  property  in  possession  of  an  individual  must  arrest  the 
proceedings  of  the  court  and  prevent  their  looking  into  the  suggestion 
and  examining  the  validity  of  the  title. 

m 

I.  I  should  compromise  the  judicial  office  if  I  were  to  devote 
any  serious  argument  to  the  first  of  these  questions. 

The  right  of  every  citizen  to  a  judicial  determination  of  a  con- 
troversy affecting  his  liberty  or  property,  in  which  he  may  be  in- 
volved, will  not  be  denied  at  this  day  in  this  country.  The 
courts  are  open  to  the  humblest  citizen,  and  there  is  no  personage 
known  to  our  laws,  however  exalted  in  station,  who  by  mere 
suggestion  to  a  court  can  close  its  doors  against  him.  I  have  no 
thought  that  the  chief  law  officer  of  the  United  States,  who  in 
the  performance  of  his  duty  in  this  cause  has  entered  the  sug- 
gestion now  under  consideration,  claims  for  his  action  any  such 
prerogative  as  that  in  question. 

But  even  if  it  were  possible  to  conceive  that  such  a  pretension 
could  be  made,  let  it  be  answered  that  it  is  a  cardinal  tenet  of 
the  Constitution  that  the  judiciary  are  an  independent  branch  of 
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the  government,  not  to  be  controlled  in  its  dispensations  of  justice 
by  interference  from  other  departments,  and  not  only  empow- 
ered but  bound  to  administer  the  right  without  fear,  favor,  or 
affection.  It  is  useless  to  dwell  upon  these  topics,  but  it  is  ap- 
propriate to  recall  what  has  been  said  by  luminous  jurists  of  a 
former  era  in  regard  to  the  decision  of  questions  arising  between 
citizens  and  their  government.  In  book  2,  chap.  14,  §  213, 
Vattel  has  these  sentences : 

If  any  difficulties  arise  (on  questions  of  contract  and  title  between 
the  sovereign  and  private  persons)  it  is  equally  conformable  to  the 
rules  of  decorum,  to  that  delicacy  of  sentiment  which  ought  to  be 
particularly  conspicuous  in  a  sovereign,  and  to  the  love  of  justice,  to 
cause  them  to  be  decided  by  the  tribunals  of  the  state.  And  this 
indeed  is  the  practice  of  all  civilized  states  which  are  governed  by 
settled  laws. 

In  the  same  spirit  were  the  utterances  of  Mr.  Selden,  one  of 
England's  most  illustrious  scholars  and  lawyers  in  the  time  of 
the  first  Charles : 

In  all  cases,  my  lords,  when  any  right  or  liberty  belongs  to  the 
subject  by  any  positive  law,  written  or  unwritten,  if  there  \^ere  not 
also  a  remedy  by  law  for  the  enjoying  or  regaining  the  right  or 
liberty  where  it  is  violated  or  taken  from  him,  the  positive  law  were 
most  vain  and  to  no  purpose;  and  it  were  to  no  purpose  for  any 
man  to*have  any  right  in  any  land  or  other  inheritance  if  there  were 
not  a  known  remedy,  that  is,  an  action  or  writ  by  which  in  some 
court  of  ordinary  justice  he  might  recover  it.  And  in  this  case  of 
right  or  liberty  of  person,  if  there  is  not  a  remedy  in  the  law  for  re- 
gaining it  when  it  is  restrained,  it  were  of  no  purpose  to  speak  of 
laws  that  ordain  it  should*  not  be  restrained.  3  Howell's  State 
Trials,  95. 

If  the  hereditament  of  an  English  subject  could  be  taken  and 
held  by  the  king  without  question  in  the  courts,  the  notable 
words  which  the  elder  Pitt  pointed  at  George  III,  would  have 
had  no  truth  or  meaning : 

The  poorest  man  may,  in  his  cottage,  bid  defiance  to  all  the  force 
of  the  Crown.  It  may  be  frail ;  its  roof  may  shake;  the  wind  may 
blow  through  it ;  the  storms  may  enter ;  the  rain  may  enter ;  but  the 
King  of  England  cannot  enter ;  all  his  forces  dare  not  cross  the 
threshold  of  the  ruined  tenement.     Speech  on  the  Excise  Act. 

If  there  could  be  no  judicial  inquiry  into  the  government's  pos- 
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session  of  property  claimed  by  the  citizen,  what  could  be  said 
of  the  clause  in  the  Fifth  Amendment  to  the  Constitution  forbid- 
ding that  private  property  shall  be  taken  for  public  use  without 
just  compensation,  except  that  it  was  a  meaningless  form  of  empty 
words,  a  delusive  safeguard  against  public  wrong,  a  deceptive 
guarantee  of  private  rights. 

The  only  alternative  which  would  be  left  to  the  plaintiff,  if  this 
suggestion  should  prevail  as  confessed  by  counsel  for  the  gov- 
ernment, would  be  what  Mr.  Justice  Gri^r  once  characterized  as 
"  the  hopeless  remedy  of  a  petition  to  Congress."  The  effect 
would  be  to  defeat  a  judicial  adjudication  of  the  rights  of  parties 
and  refer  the  plaintiff's  claims  for  political  determination  to  a 
political  tribunal.  If  the  fact  be  as  implied  by  the  suggestion^ 
that  there  is  no  method  known  to  the  judicature  of  the  country 
by  which  the  rights  of  parties  to  this  action  could  be  judicially 
determined,  it  would  be  a  reproach  to  American  jurisprudence. 
In  every  sense  would  the  result  in  this  cause  be  unfortunate.  So 
much  of  sentiment,  so  much  of  sectional  sentiment  invests  this 
estate  of  Arlington,  at  once  the  burial-ground  of  soldiers  who  lost 
their  lives  for  the  Union  and  the  patrimony  of  the  Lees,  that  it 
were  in  the  highest  degree  desirable  that  its  title  should  have  a 
judicial  determination  rather  than  be  relegated  to  the  debate  and 
vote  of  a  popular  assembly,  always  more  or  less  liable  to  the 
influences  of  partisan  passion.  It  would,  therefore,  be  somewhat 
excusable  in  the  court  if  it  should  apparently,  in  its  considera- 
tion of  the  suggestion  of  the  government,  lean  in  favor  of  retain- 
ing its  jurisdiction  of  such  a  cause  as  that  at  bar. 

II.  I  come  now  to  look  into  the  grounds  on  which  the  attorney- 
general,  through  counsel  here,  claims  that  the  court  should  stay 
its  action  and  dismiss  the  cause. 

It  is  conceded  on  all  hands  that  the  sovereign  power  in  this 
country,  whether  it  be  a  State  or  the  United  States,  cannot  be 
made  a  direct  party  defendant  in  any  action,  except  by  its  own 
consent,  given  generally  by  statute,  or  specially  by  its  authorized 
law  officer. 

And  the  question  here  is,  whether  it  can  be  made  so  indirectly ; 
and,  in  the  present  instance,  whether  the  United  States  can  be 
made  so  indirectly  in  an  action  brought  against  defendants  who 
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are  the  occupants  of  lands  which  it  claims  to  own.  Conceding 
under  protest  that  the  law  may  be  against  them  on  this  broad 
proposition,  counsel  for  the  government  themselves  narrow  this 
latter  question,  and  say  that  even  though  a  suit  may  be  brought 
indirectly  against  the  United  States,  yet  that  it  cannot  be  where 
the  proceeding  takes  the  form  of  an  action  of  ejectment,  brought 
against  defendants  who  are  occupants  of  lands  which  the  gov- 
ernment claims  by  prima  facie  title  of  record,  of  which  it  is  in 
actual  possession  by  its  officers,  and  which  it  claims  to  be  actu- 
ally using  for  public  purposes.  Such  is  the  exact  pretension 
made  in  this  cause  by  the  government. 

On  the  part  of  the  plaintiiF  it  is  contended  that  the  govern- 
ment does  not  hold  the  Arlington  Estate  as  a  sovereign,  for  the 
reason  that  the  jurisdiction  of  Virginia  over  it  has  never  been 
surrendered;  but  that  it  holds  it  only  in  a  corporate  capacity,  by 
the  same  tenure  as,  and  with  no  other  prerogative  than  that  by 
which  a  private  corporation  or  citizen  would  hold  the  land  in 
Virginia. 

I  am  not  sure  that  the  inquiry  is  material ;  but,  in  deference 
to  the  views  of  counsel,  I  will  consider  these  respective  preten- 
sions in  the  light  of  the  facts  of  the  record.  How  does  the  gov- 
ernment hold  this  property?  By  whom  and  for  what  public 
purposes?  And  does  it  hold  it  in  its  sovereign  or  corporate 
capacity? 

The  estate  consists  of  eleven  hundred  acres.  Less  than  a  fourth 
of  it — two  hundred  acres — is  set  apart  as  a  national  cemetery. 
This  parcel  is  undeniably  occupied  by  an  officer  of  the  govern- 
ment, and  used  for  a  necessary  public  purpose — a  purpose,  indeed, 
which  no  individual  in  the  land  would  be  willing  to  see  de- 
feated. 

The  rest  of  the  land,  nine  hundred  acres,  is  occupied  by  some 
two  hundred  people,  whom  I  judge  from  the  record  to  be  poor 
people,  as  every  one  but  two  or  three  signs  his  name  with  an  at- 
tested cross-mark. 

Of  all  the  occupants  of  this  nine  hundred  acres,  only  one  (R. 
P.  Strong)  is  shown  to  be  an  officer  of  the  government.  They 
are  mostly  tenants  of  the  government,  but  paying  no  rent.  The 
/ecord  shows  that  tliis  land  was  not,  until  as  late  as  1872,  ^^set 
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apart  and  held  as  a  military  post  and  reserve  connected  there- 
with," and  directed  to  be  "  considered  a  military  reservation  per- 
taining to  Fort  Whipple."  For  this  land  the  government  seems 
to  have  so  little  use,  that  it  allows  it  to  be  occupied  for  their  own 
pur|K)ses,  probably  in  mere  charity,  by  nearly  two  hundred  peo- 
ple in  the  humblest  walks  of  life. 

Is  it  iu  fact  a  military  reservation  connected  with  a  military 
post?  Can  it  be  more  than  "  considereil  "  so  ?  A  military  post 
is  a  place  at  which  troops  are  posted  or  intended  to  be  posted, 
and  without  the  troops,  or  the  probability  or  the  intention  of 
troops  being  posted  on  it,  a  tract  of  ground  cannot  be  a  mili- 
tary post.  Laying  out  the  plan  of  a  city  in  a  forest,  and  calling 
it  a  city,  does  not  make  it  so;  it  remains  a  forest  still.  In  the 
theoretical  sense  only  is  Fort  Whipple  a  military  post,  and  the 
lands  around  it  a  military  reservation.  The  surface  of  Virginia 
is  studded  over  with  such  "  forts,"  and  the  only  happy  thought 
connected  with  them  is,  that  they  are  forts  no  longer.  It  is  so  in 
fact  with  Fort  Whipple,  and  it  is  a  painful  anachronism  now  to 
"consider"  it  as  still  a  fort.  Yet,  the  name  Fort  Whipple  im- 
plies that  it  was  intended  as  a  missionary,  rather  than  a  military 
post. 

.  Not  only  is  the  land  thus  set  apart  and  directed  to  be  consid- 
ered a  military  reservation,  almost  wholly  occupied  by  persons 
who  are  not  agents  or  officers  of  the  government,  but  the  gov- 
ernment has  shown  in  another  way  how  little  real  bona  fide  use 
it  has  for  it.  I  consider  that  I  may  allude  to  the  acts  of  Con- 
gress as  part  of  this  record,  for  the  judicial  mind  dwells  in  the 
laws  of  the  country,  and  that  of  the  Federal  courts  in  the  statutes 
of  Congress,  from  which  they  derive  all  their  jurisdiction.  The 
action  of  these  courts  is  wholly  based  on  the  statutes,  so  that  the 
record  of  such  a  court  is  a  palimpsest  originally  inscribed  with 
the  statute  law  of  the  subject,  overwritten  with  the  proceeding 
in  the  particular  case.  In  14  Statutes  at  Large,  589,  is  an  act 
of  Congress  within  the  judicial  cognizance  of  the  court,  releasing 
about  eighteen  acres  of  this  land  to  Maria  C.  Syphax  without 
consideration. 

Of  course  it  cannot  be  contended  that  either  this  parcel,  or  the 
eight  hundred  and  eighty-two  acres  which  is  directed  to  be  con- 
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sidered  as  a  military  reservation^  is  in  any  but  the  Dominal  use 
of  the  government. 

Justice  is  figuratively  thought  to  be  blindfold;  but  it  cannot 
be  supposed  that  a  court  of  justice  sitting  in  Alexandria^  in  full 
view  of  this  reservation,  can  by  any  reasonable  fiction  (the  matter 
entering  as  an  element  in  a  question  which  it  is  called  upon  to  de- 
cide) regard  this  military  post,  called  Fort  Whipple,  as  really  oc- 
cupied by  the  government  for  a  military  purpose.  But  there  is 
what  seems  to  me  conclusive  evidence  that  the  government  is  not 
treating  or  using  this  reservation  as  a  permanent  acquisition  of 
land  for  anj  purpose.  Section  355  of  the  Revised  Statutes  for- 
bids the  acquisition  of  real  estate  by  the  government  for  any  per- 
manent military  purpose  until  a  perfect  legal  title  and  cession  of 
State  jurisdiction  shall  first  have  been  obtained.  All  reservations 
of  military  lands  in  the  Western  States  are  for  a  more  or  less  tem- 
porary purpose.  The  term  military  reservation  has  come  to  be 
synonymous  in  that  part  of  the  Union  with  temporary  reserva- 
tion for  military  purposes.  The  requirements  of  section  355  are, 
I  believe,  never  complied  with  in  regard  to  those  reservations, 
because  they  are  deemed  temporary  properties  of  the  go vernment, 
temporarily  used,  and  they  are  reserved  from  public  domain  ac- 
quired by  the  government  by  treaty,  as  a  sovereign  power.  Th^ 
requirements  of  that  section  have  not  been  complied  with  in  re- 
gard to  the  parcel  in  question  of  the  Arlington  Estate  embodying 
eight  hundred  and  eighty-two  acres.  It  is  not  now  occupied  by 
troops,  and  the  fact  that  the  requirements  of  section  355  have  not 
been  obeyed,  nor  the  authority  conferred  on  the  President  by 
section  1838,  himself  to  obtain  from  the  State  a  c^sion  to  the 
United  States  of  its  jurisdiction,  has  not  been  exercised,  seems  to 
prove  that  the  government  has  and  has  had  no  real  intention  of 
occupjiing  that  property  with  troops. 

I  therefore  conclude  that  nine  hundred  acres  of  the  Arlington 
Estate  are  not  in  actual  bona  fide  government  use,  and  that  the 
only  practical  uses  to  which  it  is  devoted  in  fact  are  those  enjoyed 
and  exercised  by  the  two  hundred  poor  people  who  live  on  the 
premises  gratuitously. 

I  am  not  aware  of  any  express  law,  and  I  doubt  if  there  beany 
law,  authorizing  any  officer  of  the  army  of  the  United  States  in  a 
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time  of  peace  to  ^'set  apart  as  a  militarj  post  and  reserve  in  con- 
nection  therewith,"  to  be  "considered  as  a  military  reservation," 
any  considerable  tract  of  land  in  the  old  thirteen  States,  where 
there  are  no  "public  lands,"  and  where  the  government  has  no 
actually  used  military  post,  without  a  previous  compliance  with 
the  requirement  of  section  355. 

In  respect  to  this  nine  hundred  acres,  I  think  the  pretension 
of  the  counsel  for  the  government  is  unfounded,  either  that  it  is 
occupied  by  officers  or  agents  of  the  government;  or  that  it  is  actu- 
ally used  by  the  government  for  any  but  nominal  government  pur- 
poses ;  or  that  the  government  has  title  in  it  in  its  sovereign  ca- 
pacity; even  though  it  should  be  found  to  have  such  title  in  its 
merely  corporate  character. 

In  the  foregoing  inquiry  I  have  unavoidably,  to  some  extent, 
overstepped  the  showing  of  the  record,  but  I  have  gone  into  an 
examination  of  the  uses  made  by  the  government  of  this  property, 
more  in  deference  to  the  estimate  of  the  importance  of  the  matter 
expressed  by  counsel  for  the  government,  than  from  any  opinion 
of  my  own  that  it  can  affect  the  decision  of  the  cause.  It  will 
be  seen  in  the  end  that  the  principles  of  law  governing  this  de- 
cision apply  as  conclusively  to  the  smaller  portion  of  the  estate, 
embracing  the  cemetery,  as  to  the  larger  portion  of  the  estate  oc- 
cupied by  its  miscellaneous  throng  of  defendants. 

I  return  to  the  parcel  of  two  hundred  acres  set  off  as  a  national 
cemetery ;  and  I  cannot  but  regret  that  the  title  of  property  so 
hallowed  in  the  minds  of  patriotic  people  as  that  now  under  con- 
templation should  have  been  left  in  such  doubt  as  to  fall  under  the 
^  cold,  inexorable  scrutiny  of  a  court  of  law.  If  sections  4870,  '71, 
and  ^72  of  the  Revised  Statutes  be  examined,  it  will  be  found  that 
they  contain  specific  directions  as  to  the  manner  in  which  an  ex- 
clusive title  in  the  United  States  in  lands  intended  as  cemeteries 
shall  be  obtained,  and  the  exclusive  jurisdiction  of  the  United 
States  over  them  shall  be  secured.  Their  provisions  have  not 
been  availed  of  in  respect  to  the  Arlington  cemetery.  Nor  has 
the  requirement  of  section  355  been  complied  with,  nor  the  au- 
thority conferred  by  section  1838  exercised.  The  title  in  this 
property  is  held  by  the  United  States  merely  as  if  it  were  an  or- 
dinary purchaser  without  the  authority  of  a  sovereign  over  it,  or 


110  The  Arlington  Case. 

O  I.     ■  -      I  ■  ■■       II  ■»»  I—  ■■     ■  IIIIM  ■  I— ■         ■    ■  ■  -  !■         ■  ■■■      I       -— 

Opinion  ^  the  court. 


the  prerogatives  of  a  sovereign  to  protect  it.  The  case  of  the 
cemetery  tract  differs  from  that  of  the  reservation  not  at  all  in 
regard  to  the  legal  or  political  title,  and  only  in  the  fact  that  it 
is  actually  used  for  a  necessary,  I  will  add  sacred,  public  pur- 
pose. , 

In  regard  to  the  whole  Arlington  Estate,  the  title  of  the  United 
States  is  in  the  condition  alluded  to  by  the  chief  law  officer  of  the 
government,  in  vol.  14,  Opinions  of  the  Attorney -Generals,  200, 
in  a  letter  written  to  the  secretary  of  the  treasury,  instructing 
him  in  these  words : 

In  regard  to  lands  owned  by  the  United  States,  within  the  limits 
of  a  State  over  which  the  State  has  not  parted  with  its  jurisdiction, 
the  United  States  stand  in  the  relation  of  a  proprietor,  and  the  local 
ofBcers  have,  in  ray  opinion,  the  same  right  to  enter  upon  such  land, 
or  into  the  buildings  located  there,  and  seize  the  personal  property 
of  individuals  for  non-payment  of  taxes  thereon,  as  they  have  to 
enter  upon  the  land  or  into  the  buildings  of  any  other  proprietor  for 
the  saici  purpose,  it  being  understood  in  the  former  case  that  the  right 
must  be  so  exercised  as  not  to  interfere  with  the  operations  of  the 
general  government. 

The  tenure  by  which  the  United  States  holds  the  Arlington 
Estate  is  described  by  Vattel  in  a  passage  quoted  by  counsel  of 

the  government,  wherein  that  writer  says : 

> 

What  is  called  the  high  domain,  which  is  nothing  but  the  domain 
of  the  body  of  the  nation  or  of  the  sovereign  who  represents  it,  is 
everywhere  considered  as  inseparable  from  the  sovereignty.  The 
useful  domain,  or  the  domain  confined  to  the  rights  that  may  belong 
to  an  individual  in  the  state,  may  be  separated  from  the  sovereignty, 
and  nothing  prevents  the  possibility  of  its  belonging  to  a  nation 
in  places  that  are  not  under  her  jurisdiction.  Thus  may  sovereigns  < 
have  fiefs  and  other  possessions  in  th6  territories  of  another  prince. 
In  these  cases  they  possess  them  in  the  manner  of  private  individuals. 

It  was  said  by  Judge  Story,  in  the  United  States  v.  CorneUy  2 
Mason's  Rep.  63 : 

Although  the  United  States  may  well  purchase  and  hold  lands  for 
public  purposes,  within  the  territorial  limits  of  a  State,  this  does  not 
of  itself  oust  the  jurisdiction  of  sovereignty  of  such  State  over  the 
land  so  purchased.  It  remains  until  the  State  has  relinquished  its 
authority  over  the  land,  either  expressly  or  by  necessary  implication. 
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In  ComMonwealtii  v.  Young,  Bright.  Pa.  Rep.  302,  it  was  held 
that 

The  CoDstitution  of  the  United  States  prescribes  the  only  mode  by 
which  they  can  acquire  land  as  a  sovereign  power,  and  therefore 
they  hold  only  as  an  individual,  when  they  obtain  it  in  any  other 
way. 

To  the  same  effect  is  the  decision  in  the  case  of  The  People  v. 
Godfrey,  17  Johns.  Rep.  225. 

In  Renner  v.  Bennett,  21  Ohio,  431,  decided  in  1871,  it  was 
held  that  where  the  United  States,  without  the  consent  of  the 
State,  purchases  and  uses  land  for  any  of  the  purposes  specified 
in  section  8,  article  1,  of  the  Federal  Constitution,  it  acquires  no 
jurisdiction  over  the  land.  ■ 

In  the  cases  of  CommonweaUh  v.  Young^  it  was  held  that  the 
sale,  by  public  outcry,  of  lands  of  the  United  States  over  which 
the  State  jurisdiction  had  not  been  ceded,  in  violation  of  a  State 
law  requiring  that  lands  should  be  so  sold  by  an  auctioneer 
commissioned  by  the  governor,  was  invalid. 

It  seems  clear  to  me  that  the  government  holds  the  Arlington 
Estate  by  private  and  not  by  sovereign  tenure,  and  that  it  is 
holding  only  two  hundred  acres  of  it  by  an  officer  for  a  neces- 
sary public  purpose.  Therefore  I  think  that  the  pretension  of 
counsel  for  the  government,  tjiat  it  holds  the  whole  estate  for 
actual  public  purposes  by  the  hands  of  its  officers,  and  by  sove- 
reign tenure,  is  quite  inadmissible.  The  government  acquired 
the  land  under  authority  of  a  loose  law  passed  in  1863,  when 
the  times  were  much  out  of  joint ;  but  it  does  not  hold  it  in  ob- 
servance of  and  compliance  with  the  requirements' of  any  law 
upon  the  statute-book  prescribing  the  manner  in  which  its  title 
to  and  authority  over  the  lands  shall  be  secured  and  perfected. 

I  come  now  to  consider  the  question  whether  the  government 
can  be  sued  indirectly  in  the  manner  in  which  it  is  sued  in  this 
action  for  real  property  held  as  just  described. 

I  have  brought  to  the  investigation  of  this  question  an  earnest 
solicitude  to  decide  it  aright,  because,  as  must  be  known  to  every 
lawyer,  on  its  decision  the  title  of  the  government  to  Arlington, 
in  all  probability,  depends.     There  stands  in  the  background  of 
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this  suggestion  and  demurrer  the  fact  that  the  tax  titWderived  by 
purchasers  at  the  tax  sales  made  by  Commissioners  Hawxhurst, 
Watson  and  Foster  have  been  overthrown  and  held  void  by  the 
Supreme  Court  of  the  United  States  in  the  two  cases  of  Bennett 
v.  Hunter y  9  Wallace,  326,  and  Tacey  v.  IrvnUy  18  Wallace, 
549.  Under  these  decisions  as  many  as  eighteen  or  twenty  ac- 
tions of  ejectment  have  passed  under  the  supervision  of  this  court? 
in  proceedings  to  which  the  defendants  have  not  thought  it  worth 
while  to  make  contest.  An  instance  of  one  of  these  cases  may  be 
found  in  Lee  v.  Chasey  1  Hughas,  403. 

Since  the  decision  in  Tacey  v.  IrwinXio  holder  of  land  acquired 
from  Hawxhurst,  Watson  and  Foster  has  made  defence  until 
now ;  and  it  is  known  to  the  bar  that  there  can  no  defence  be 
made  in  this  case  except  the  one  now  under  consideration,  to  wit, 
that  the  government  is  not  amenable  to  suit  iirthe  indirect  form 
employed  in  this  action. 

The  commissioners  who  have  been  named  adopted  a  rule  not 
to  receive  the  taxes  due  on  property  advertised  for  sale  unless 
tendered  by  the  owner  in  person.  This  rule  was  so  rigidly  enforced 
that  neither  friend,  relation,  nor  agent  was  allowed  to  pay  taxes 
due  for  the  absent  owner ;  their  application  to  pay  and  save  the 
property  from  sale  being  uniformly  refused  by  the  commissioners 
under  the  operation  of  the  rule  in  question. 

In  Bennett  v.  Hunte)'  it  was  insisted,  in  support  of  the  tax  deed, 
that  the  right  to  pay  the  tax  before  sale  was  limited  to  the 
owner  in  person,  and  could  not  be  exercised  by  the  tenant  in  pos- 
session, who  had  offered  to  pay  it.  This  position  was  not  sus- 
tained by  the  court,  which  held  that  the  payment  of  the  tax 
which  the  act  requires  to  be  made  by  the  owner  need  not  neces- 
sarily be  made  by  him  in  person.  It  held  that  it  was  enough  if 
it  be  made  by  any  person  for  him ;  and  this  on  the  ground  that 
an  act  done  by  one  for  the  benefit  of  another  is  valid,  if  ratified 
either  expressly  or  by  implication,  and  that  such  ratification  will 
be  presumed  in  furtherance  of  justice,  and  the  court  held  the  tax 
sale  to  be  void. 

In  Tacey  v.  Irwin,  where  there  had  been  no  tender  of  the  tax 
by  the  ovmer  or  other  person,  the  court  said  : 
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It  is  difBcuIt  to  see  how,  upon  the  case  as  found  here,  the  sale  can  be 
sustained.  The  law  does  not  require  the  doing  of  a  nugatory  act,  as 
would  have  been  a  formal  tender  of  payment,  afler  the  action  of  the 
commissioners  declining  to  receive  the  taxes  from  any  pei*son  in  be- 
half of  the  owner.  Bennett  v.  Hunter  decides  that  the  owner  has 
the  right  to  pay  either  in  person  or  through  any  one  not  disavowed 
by  him  who  was  willing  to  act  for  him.  This  right  the  commission- 
ers, by  the  rule  which  they  established  and  the  uniform  practice  un- 
der it,  effectually  denied.  The  friends  and  agents  of  absent  owners 
were  informed  that  it  was  useless  to  interpose  in  their  behalf,  and 
unless  the  owner  appeared  in  person  and  discharged  the  tax  the 
property  would  be  sold. 

This  was  equivalent  to  saying  that  a  regular  tender  by  any  other 
person  would  be  refused.  While  the  law  gave  the  owner  the  privi- 
lege of  paying  by  the  hands  of  another,  the  commissioners  confined 
the  privilege  to  a  payment  by  the  owner  himself.  This  was  wrong, 
and  a  denial  of  the  opportunity  to  pay  accorded  to  the  owner  by  the 
act ;  and  the  lands  were  therefore  not  delinquent  when  they  were 
sold. 

If  an  offer  in  a  particular  case,  to  pay  the  tax  before  sale,  and  re- 
fused by  the  commissioners  because  not  made  by  the  owner  in  person, 
rendered  a  subsequent  sale  by  the  commissioners  void,  surely  a  gen- 
eral rule  announced  by  the  commissioners  that  in  all  cases  such  an 
offer  would  be  refused  must  produce  the  same  effect. 

Such  a  rule  of  necessity  dispenses  with  a  regular  tender  in  any 
case.  lathe  absence  of  any  proof  to  the  contrary,  it  is  a  legal  pre- 
sumption that  the  tax  in  this  case,  though  not  actually  offered,  would 
have  been  offered  and  paid  before  sale  but  for  the  known  refusal  of 
the  commissioners  to  accept  any  offer  when  not  made  by  the  owner 
in  person. 

If  so,  the  commissioners  were  not  authorized  to  make  the  sale  in 
controversy,  and  the  judgment  must  be  affirmed. 

• 
It  is  plain^  therefore,  in  the  light  of  these  decisions  of  the  Su- 
preme Court  of  the  United  States,  that  the  tenure  of  the  govern- 
ment in  the  Arlington  Estate  depends  upon  the  success  of  ita 
present  endeavor  to  defeat  a  judicial  trial  of  this  cause  upon  its 
merits ;  and  there  can  be  no  doubt  but  that  the  attorney-general 
was  bound  under  the  impulsion  of  a  supreme  duty  to  intervene 
by  suggestion  to  test  the  jurisdiction  of  the  court. 

The  pivotal  question  on  which  the  government's  title  to  Arling- 
ton must  stand  or  fall  is  therefore  the  one  which  I  am  now  to 
consider.     Can  the  government  be  indirectly  sued  in  this  action? 
This  suit  is  brought  under  the  laws  of  Virginia.     See  Code  of 
1873,  ch.  131,  pp.  958  to  963.     It  is  a  statutory  action  of  eject- 
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nient.  The  ejectment  law  of  Virginia  is  a  copy  of  that  of  New 
York.  Under  it  the  action  of  ejectment  may  be  brought  to  try 
the  right  of  possession,  serving  thereby  the  purpose  of  the  Eng- 
lish action  of  ejedio  Jirmce ;  and  it  may  be  brought  to  try  the 
right  of  property,  thereby  standing  in  lieu  of  the  English  writ  of 
right.  The  law  of  Virginia  provides  expressly  that  this  statutory 
action  of  ejectment  may  be  brought  in  the  same  cases  in  which 
the  writ  of  right  could  before  be  brought. 

The  present  action  is  brought  in  a  case  in  which  the  old  Eng- 
lish action  of  ejectment  would  not  lie.  It  is  brought  by  a  re- 
mainderman after  the  termination  of  the  life  estate,  where  there 
was  disseisin  of  the  life  tenant  during  the  life  estate.  The  right 
of  entry  had  been  lost,  and  the  right  of  entry  was  necessary  to 
the  old  action  of  ejectment.  Under  the  statutory  action  given  by 
the  Virginia  law  no  entry  is  necessary.  None  was  necessary  in 
these  suits,  process  having  been  served  by  mere  notice,  and  there- 
fore there  could  not,  in  respect  to  thase  lands  claimed  by  the  gov- 
ernment, be,  as  in  England,  either  in  fact  or  fiction  an  intrusion 
or  possible  collision  with  the  king's  oflScers  by  entry.. 

In  all  these  respects  it  differs  materially  from  the  English  ac- 
tion of  ejectment  of  Blackstone's  day ;  and  counsel  for  the  gov^- 
ernment  is  mistaken  in  supposing  with  Tidd  and  Runnington 
that  even  the  English  ejectment  was  an  action  in  rem,  requiring 
seizure  of  property  on  mesne  process.  The  English  action  of 
ejectment  did  not  lie  for  one  who  had,  like  the  plaintiff  in  this 
case,  lost  the  right  of  entry.  The  right  of  entry  was  necessary  to 
it,  and  entry,  actual  or  theoretical,  was  the  proper  step  for  com- 
mencing it;  but  there  was  no  seizure  in  limine  as  in  actions  in 
rem. 

The  action  of  ejectment  in  England  was, 

1st.  In  its  origin  a  mere  personal  action  for  damages. 

2d.  By  degrees  it  became  a  mixed  action  to  recover  damages 
and  estates  for  years. 

3d.  When  it  had  begun  to  be  used  for  the  recovery  of  freehold 
estates  it  became  a  real  action ;  for  our  ancestors  in  their  high 
regard  for  freehold  estates  were  not  willing  to  divert  the  mind  of 
the  jury  from  the  complicated  questions  of  title  to  the  considera- 
tion of  the  infinitely  less  important  matter  of  damages.     Thus 
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ejectment  was  certainly  in  its  origin  no  proceeding  in  rem;  in 
its  subsequent  use  it  could  no  more  be  called  a  proceeding  in  rem 
than  any  other  real  action,  and  it  would  now  be  no  less  absurd 
to  consider  it  as  such  than  it  would  be  to  take  that  view  of 
detinue  brought  to  recover  a  specific  horse,  or  debt  to  recover  a 
specific  sum  of  money.  2  Brown's  C.  and  A.  Law,  111 ;  Per- 
cival  V.  Hickey,  13  Johnson,  257;  2  Kent,  378;  4  Minors^ 
Institute,  79  [lithograph]. 

It  was  for  the  reason  that  the  English  action  of  ejectment  re- 
quired entry  and  disseisin  as  a  means  of  commencing  it,  either 
actual  or  theoretical,  that  it  did  not  lie  against  lands  of  the 
king;  for  it  could  not  be  commenced  without  intrusion  upon  the 
king^s  possession.  But  the  present  action,  as  before  said,  though 
bearing  the  name  of  ejectment,  is  in  effect  equivalent  to  a  writ  of 
right,  not  requiring  to  be  commenced  by  entry  and  disseisin, 
either  in  fact  or  fiction.  The  law  of  the  local  sovereignty  in 
which  this  land  lies  gives  to  the  citizen  this  right  to  try  his  right' 
of  property  in  lands  by  a  proceeding  which  disturbs  the  posses- 
sion and  offends  the  dignity  of  no  claimant  whatever.  It  author- 
izes a  suit  to  be  instituted  to  try  the  title,  by  peaceful  notice  given 
to  the  actual  occupants  of  the  land,  and  leaves  it  entirely  in  the 
volition  of  the  claimant,  whoever  he  be,  to  appear  or  not  as  de- 
fendant in  the  suit.  Section  5  of  the  law  provides  in  terms  that 
"  if  a  lessee  be  made  a  defendant  at  the  suit  of  a  party  claiming 
against  the  title  of  his  landlord,  such  landlord  may  appear  and 
be  made  a  defendant  with  or  in  the  place  of  the  lessee,"  if  he 
chooses.  Thus,  in  case  the  landlord  be  the  government,  the  ac- 
tion may  not  only  be  commenced,  but  prosecuted  to  judgment, 
without  any  disturbance  of  the  possession  of  the  government,  or 
"  interference  with  its  operations,"  or  even  service  of  mandatory 
process  upon  its  officers.  The  action  may  be  brought  against  the 
State  of  Virginia. 

STATE  OF    THE    LAW    IN    RESPECT    TO    SUITS    FOR    PERSONAL 

PROPERTY. 

But  first,  I  will  review  those  decisions  which  relate  to  personal 
property  where  it  has  been  the  subject  of  suit,  or  has  been  directly 
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sued  for,  in  proceedings  to  which  the  government  of  a  State  or  of 
the  United  States  was  not  directly,  but  was  indirectly,  defendant 
to  the  action. 

First,  as  to  the  leading  case.  The  Siren,  7  Wallace,  152.  The 
steamer  Siren  was  captured  in  the  harbor  of  Charleston  by  a  naval 
vessel  of  the  United  States  while  in  the  act  of  violating  the  block- 
ade of  that  port,  and  was  lawfully  a  prize  under  the  law  of  na- 
tions. She  was  brought  into  the  port  of  Boston,  and  while  on 
her  way  there  committed  a  maritime  tort  by  running  into  and 
sinking  another  vessel.  Being  lawful  prize  and  property  of  the 
United  States,  she  was  libelled  by  the  government  merely  to  ob- 
tain a  judicial  verification  and  certification  of  its  title,  and  for  a 
sale  on  its  account,  pursuant  to  certain  provisions  of  law.  While 
in  the  custody  of  the  court,  the  owner  of  the  sunken  vessel  inter- 
vened by  petition,  asserting  a  claim  upon  the  Siren  and  the  pro- 
ceeds of  her  sale,  for  the  damages  he  had  sustained.  The  District 
Court  refused  to  grant  the  prayer  of  the  petition  on  the  ground 
that  the  Siren  and  the  proceeds  of  her  sale,  being  the  property  of 
the  United  States,  were  exempt  from  legal  process  at  the  suit  of 
the  intervenor,  because,  to  allow  the  intervention  would  be  to 
allow  the  citizen  to  implead  the  government.  But  the  Supreme 
Court  of  the  United  States  revei-sed  the  District  Court  and  al- 
lowed the  damages  for  the  maritime  tort  claimed  by  the  petitioner. 
The  court  stated,  p.  159,  that  the  fact  that  the  government  was 
exempt  from  a  direct  proceeding  in  rem  against  the  vessel  while 
in  its  custody,  was  no  ground  for  holding  that  it  was  exempt 
from  the  indirect  proceeding.  Yet  this  case  is  cited  by  counsel 
for  the  government  in  support  of  their  proposition  that  the  gov- 
ernment cannot  be  sued  indirectly ;  and  I  understood  the  district 
attorney  to  express  a  willingness  to  stake  the  fortunes  of  his  cause 
in  the  present  suit  upon  that  decision.  His  confidence  resulted 
from  relying  upon  expressions  of  the  court,  detached  from  the 
context,  rather  than  upon  the  principle  decided ;  for  it  is  true, 
as  the  district  attorney  recited,  that  Mr.  Justice  Field,  who  de- 
livered the  judgment  of  the  court,  did  make  use,  in  the  course  of 
his  decision,  of  this  expression :  "  As  justly  observed  by  the 
learned  (district)  judge  who  tried  this  case,  there  is  no  distinction 
between  suits  against  the  government  directly  and  suits  against 
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its  property" — an  expression  the  judicial  import  of  which  will 
appear  in  the  sequel. 

X 

THE  NATURE  OP  PROCEEDINGS   IN   REM. 

Before  going  further  in  this  line  of  inquiry^  let  me  examine  the 
nature  of  an  admiralty  proceeding.  Any  one  having  a  claim  by 
maritime  contract  against  a  vessel  afloat  may  file  a  libel  (a  little 
book)  in  a  maritime  court  within  whose  jurisdiction  the  vessel 
may  be,  setting  out  his  claim,  and  praying  her  arrest.  Thereupon 
issues  process  in  rem  ;  that  is,  against  the  thing,  the  vessel  by  her 
name:  the  Mayflower,  for  instance;  which  is  seized  and  brought 
into  the  custody  of  the  court,  whereupon  the  owner  of  the  vessel 
is  allowed  a  day  to  answer.  The  res  or  vessel  being  thus  in  ju- 
dicial custody,  all  other  persons  having  claims  against  it  by  mari- 
time contract  are  allowed  to  come  in,  by  libel  or  petition,  and 
submit  them  to  the  judgment  of  the  court.  And,  by  our  law, 
under  the  forty-third  rule  in  admiralty,  any  person  who  may 
have  an  interest  in  the  proceeds  of  the  sale  of  the  seized  vessel, 
whether  by  maritime  or  other  contract,  may  come  in  with  like 
purpose.  Thus  it  is  apparent  that  a  proceeding  in  admiralty 
presents  the  scene  of  a  group  of  suits ;  of  suits  in  rem,  suits  against 
the  thing,  the  vessel ;  in  which  the  owner  is  indirectly  defendant, 
and  the  several  libellants  and  petitioners  are  independent  and 
distinct  actors  or  plaintiffs.  Accordingly,  if  the  government  of 
the  United  States  be  the  owner  of  the  libelled  vessel,  as  it  was 
in  the  case  of  The  Siren,  the  government  is  indirectly  sued,  not 
only  by  one  plamtiif,  but  possibly  by  half  a  dozen  plaintiffs. 

In  The  Siren  Case  it  had  been  decided  below  by  the  United 
States  District  Court  that  there  could  be  no  intervention  bj^  pe- 
tition or  libel  against  property  belonging  to  the  government; 
but,  as  before  stated,  it  was  there  held  by  the  Supreme  Court, 
that  such  suit  would  lie;  and  decree  was  given  in  favor  of  the 
claimant  for  damages  sustained  by  the  collision. 

It  will  not  do,  therefore,  from  that  decision,  where  the  govern- 
ment was  sued  indirectly,  and  where  its  property  was  the  direct 
subject  of  judicial  proceeding,  to  quote  any  expression  employed 
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by  the  court  as  authority  against  the  very  jurisdiction  which  the 
court  was  in  the  act  of  exercising. 

Previously  to  this  case,  that  is  to  say  in  1865,  had  been  de- 
cided, the  leading  case  of  The  LigM-Boats  by  the  Supreme  Court 
of  Massachusetts,  11  Allen,  157.  That  was,  of  course,  not  an 
admiralty  suit.  It  was  a  statutory  proceeding  very  similar  in 
character  to  an  admiralty  suit,  taken  to  enforce  by  attachment  tn 
rem  a  mechanics'  Hen  given  by  the  State  law.  Certain  boats  in- 
tended to  be  used  for  floating  lights  on  the  Potomac  during  the 
civil  war  had  been  built  for  the  United  States  at  New  Bedford, 
Mass.,  by  contract ;  the  contractor  had  received  the  price,  and 
they  had  been  delivered  to  the  government,  and  were  in  the  cus- 
tody of  the  officers  of  the  United  States,  with  crew  and  provisions 
on  board,  awaiting  their  armament,  but  they  were  still  at  the 
builder's  wharf.  It  was  while  thus  conditioned,  and  in  custody 
of  the  government,  that  they  were  seized  on  attachment  by  a 
State  officer. 

The  petition  alleged  that  the  United  States  were  the  owners 
of  the  vessels,  and  prayed  that  notice  should  issue  to  the  United 
States  "  that  they  appear  and  answer  thereto."  The  vessels  were 
the  lawful  property  of  the  United  States;  had  been  fully  paid  for, 
and  were  in  their  actual  custody  by  voluntary  delivery. 

After  an  exhaustive  review  of  all  then  existing  authorities  on 
the  subject,  the  Supreme  Court  of  Massachusetts  held  that  "after 
the  vessels  had  once  come  into  the  possession  of  the  United  States, 
for  public  purposes,  they  were  subject  to  the  exchisive  control  of 
the  executive  government  of  the  United  States,  and  could  not  be 
interfered  with  by  State  process,"  and  that  the  attachment  of 
them  was  illegal  and  void. 

But  the  court  prefaced  this  judgment  with  the  following  re- 
marks : 

The  petitioners  suffered  the  title  to  pass  into  the  possession  of  the 
United  States,  before  they  took  one  step  in  the  State  courts  to  estab- 
lish their  lien.  If  they  had  filed  their  petitions  and  attached  the 
vessels  before  they  came  into  the  possession  of  the  United  States,  they 
might  well  have  contended  that  the  court  of  the  commonwealth  had 
acquired  a  jurisdiction  of  the  case,  which  could  not  be  divested  until 
the  object  of  the  suit  was  accomplished.  This  process  does  not  wait 
for  final  adjudication  of  the  rights  of  the  parties  before  it  takes  the 
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property  out  of  the  hands  of  its  owner  and  possessor ;  but  assumes 
the  custody  at  the  very  first  stage  of  the  proceedings. 

This  latter  language  was  used  by  the  court  after  having  stated 
that  the  contractor  had  been  paid  by  the  government,  by  instal- 
ments, the  contract  price  of  the  vessels,  as  the  work  progressed, 
and  had  been  fully  paid  before  the  attachment  had  been  levied. 
The  language  which  it  employed  was  used,  therefore,  in  resjject 
to  property  wholly  owned  by  the  government. 

The  result  of  this  decision  is,  that  though  government  property 
may  be  seized  under  mesne  process  of  the  court  before  it  comes 
into  the  government's  custody,  yet  it  cannot  afterwards  be  thus 
dealt  with  when  the  process  of  the  court  originating  the  suit 
would  wrest  the  property  from  the  possession  of  the  government's 
officers. 

To  the  same  effect  was  the  decision  of  Judge  Shipman  in  the 
case  of  the  steam  propeller  Thomas  A.  Scott,  10  English  Law  Times 
(N.  S.),  7261,  Or  public  armed  vessel  libelled  during  the  war. 

There  are  many  cases  in  which  it  has  been  held  that  libels  in 
admiralty,  or  attachments  in  rem  on  mesjie  process  will  not  lie 
against  property  owned  by  the  government,  and  we  are  driven  to 
ascertain  the  principle  which  discriminates  cases  in  which  such 
proceeding  will  lie,  from  those  in  which  it  will  not  lie.  That 
principle  is  distinctly  set  forth  in  the  case  of  the  schooner  Davis^ 
10  Wallace,  20;  a  case  which  is  the  more  important  from  the 
fact  that  the  opinion  of  the  Supreme  Court  was  delivered  by  Mr. 
Justice  l^Iiller;  from  its  having  been  rendered  on  appeal  from  a 
decree  of  Mr.  District  Judge  Shipman,  who,  I  believe,  had  never 
before  been  reversed;  and  from  its  having  been  rendered  aft^r 
the  decision  of  the  Supreme  Court  of  Massachusetts  in  the  lead- 
ing case  of  The  lAght-BoatSy  to  which  I  have  already  alluded. 

Let  it  be  borne  in  mind  that  a  proceeding  in  rem  in  admiralty 
courts,  or  by  attachment  in  other  courts,  is  commenced  by  the 
seizure  of  property  into  the  custody  of  the  court,  and  that  execu- 
tion is  virtually  had  on  m^esne  process,  at  the  beginning  of  the 
suit. 

The  principle  decided  in  the  case  of  The  Davis  was  this :  that 
an  admiralty  court  may  enforce  a  lien  in  a  proceeding  in  rem 
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against  the  personal  property  of  the  United  States  in  any  case 
where  the  marshal,  in  executing  mesne  process,  does  not  interfere 
with  any  officer  or  agent  of  the  United  States ;  does  not  destroy 
the  possession  of  the  United  States;  does  not,  by  putting  the 
government  out  of  possession,  reduce  it  to  the  necessity  of  becom- 
ing plaintiff  or  actor  in  court  to  assert  its  claim  to  the  property. 

The  government  had  shipped,  in  1865,  a  quantity  of  cotton 
from  Savannah  to  its  agent  in  New  York,  on  the  schooner  Davis. 
During  its  voyage  the  vessel  and  its  cargo  fell  into  the  perils  of 
the  sea,  and  were  saved  from  destruction  by  salvors;  so  that, 
afterwards,  she  came  safely  into  her  port  of  destination.  The 
cotton  (as  well  as  the  vessel)  was  at  once  regularly  libelled  by 
the  salvors,  as  is  usual  in  such  cases,  and  was  seized  by  the  mar- 
shal of  the  court,  of  course,  on  mesjie  process. 

It  was  objected  in  the  Admiralty  Court  that  this  was,  in  fact, 
a  proceeding  indirectly  against  government,  the  cotton  being 
confessedly  the  property  of  the  government.  Mr.  District  Judge 
Shipman  held,  in  the  Admiralty  Court,  that  the  master  of  .the 
schooner  was,  as  to  the  cotton,  the  agent  of  the  government;  that 
the  marshal's  seizure  of  it  was  a  dispossession  of  the  government; 
and  that,  therefore,  the  libel  could  not  lie  as  fo  the  cotton.  But 
the  Supreme  Court  of  the  United  States  held  otherwise.  It  held 
that  the  master  of  the  schooner  was  a  common  carrier,  and  not  a 
mere  agent  of  the  government,  and  that  seizure  of  cotton  while 
in  his  custody  was  not  a  dispossession  of  the  government.  It 
held  that,  though  this  was  an  indirect  suit  against  the  govern- 
ment, yet  the  court  might  properly  proceed  to  adjudicate  upon 
the  lien  of  the  salvors,  and  to  decree  out  of  the  proceeds  of  the 
sale  of  the  vessel  the  amount  due  to  them.  Mr.  Justice  Miller, 
in  delivering  the  opinion  of  the  court,  makes  the  following  ob- 
servations, in  which  it  will  be  seen  that  he  explains  the  sentence 
which  we  have  quoted  from  the  decision  in  the  case  of  The  Siren, 
He  says : 

Perhaps  the  two  most  authoritative  and  well-considered  cases 
on  this  subject  are  The  Siren^  and  Brigga  v.  The  Light-Boats.  Both 
of  these  decisions  assert  the  doctrine,  after  full  review  of  the  author- 
ities, that  such  a  lien  cannot  be  enforced  where,  in  order  to  do  this 
successfully,  it  is  necessary  to  bring  suit  against  the  United  States, 
because  the  doctrine  is  well  established  that  no  suit  can  be  sustained 
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in  which  the  United  States  is  made  an  original  defendant,  to  be 
brought  into  court  by  process,  without  some  act  of  Congress  expressly 
authorizing  it  to  be  done.  They  also  both  assert  the  proposition 
that  no  suit  in  rem  can  be  maintained  against  the  property  of  the 
United  States  when  it  would  be  necessary  to  take  such  property  out 
of  the  possession  of  the  government  by  any  writ  or  process  of  the 
court. 

There  are  some  expressions  in  the  opinion  of  this,  court  in  the 
case  of  The  Siren  which  seem  to  imply  that  no  suit  in  rem  can  be 
instituted  against  the  property  of  the  United  States  under  any  cir- 
cumstances. But  a  critical  examination  of  the  case  and  the  reason- 
ing of  the  court  will  show  that  that  question  was  not  involved  in  the 
suit,  and  that  it  was  not  intended  to  assert  such  a  proposition  without 

qualification The  learned  judge  who  delivered  the  opinion 

cites  with  approval  the  case  of  The  Light-Boats,  11  Allen,  in  which 
the  doctrine  is  laid  down,  and  well  supported,  that  proceedings  in 
rem  to  enforce  a  lien  against  property  of  the  United  States  are  only 
forbidden  in  cases  where,  in  order  to  sustain  the  proceeding,  the  pos- 
session of  the  United  States  must  be  invaded  under  process  of  the 
court.  With  the  principle  as  thus  stated  we  agree,  and  do  not  see 
in  it  anything  inconsistent  with  the  case  of  The  Siren. 

We  have  here  a  clear  elimination  of  the  principle  of  which  we 
are  in  search.  The  learned  judge  did  not  qualify  his  language 
bj  confining  his  meaning  to  mesne  process,  but  he  was  speaking 
of  admiralty  process,  which  is  commenced  by  seizure  of  the  res, 
and  could  have  meant  no  other  than  mesne  process. 

The  cases  of  T/ie  Light-Boats  and  of  The  Davis  have  the  greater 
significance  because  they  carry  the  liberty  of  indirectly  suing  the 
government  farther  than  does  the  Admiralty  Court  of  t^ngland. 
Without  going  into  a  review  of  the  English  cases  of  this  class, 
I  will  state  the  result  of  such  a  review  in  the  language  employed 
by  Judge  Shipman  in  the  case  of  The  Davis  (when  it  was  before 
him),  that  in  no  case  has  the  English  Court  of  Admiralty  at- 
tempted to  deal  adversely  with  the  public  property  of  the  sov- 
ereign, except  where  there  has  been  a  voluntary  appearance  on 
its  behalf,  and  submission  of  the  case  to  the  judgment  of  the 
court  Yet  it  is  to  be  observed  that  England  is  notable  for  the 
absolute  and  unquestioning  deference  and  subjection  to  law  which 
characterizes  her  people  and  public  officers  in  every  department 
of  society;  and  that  the  officers  of  the  admiralty  would  not  dare 
so  toT>utrage  public  sentiment  as  to  refuse  to  submit  a  right  or 
claim  of  the  government  to  the  judgment  of  a  proper  court. 

VOL.  III. — 8 
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I  will  now  pass  from  the  review  of  those  suits  concerning  per- 
sonal property,  which  are  commenced  by  a  seizure  of  the  res  in 
contest,  to  those  which  are  commenced  by  service  of  the  ordinary 
mandatory  process  of  the  courts. 

The  leading  case  in  this  class  is  the  great  one  of  Osborne  v. 
The  Bank  of  the  United  States,  9  Wheaton,  735.  We  have  to 
do  with  this  case  only  in  its  relation  to  the  question  whether  a 
sovereign  power  may  be  indirectly  sued. 

A  State  tax  of  some  $100,000  had  been  assessed  under  a  law 
of  Ohio  upon  the  branches  of  the  Bank  of  the  United  States  doing 
business  in  Ohio.  A  bill  of  injunction  was  filed  in  the  Circuit 
Court  of  the  United  States,  in  apprehension  of  a  levy  for  the  tax, 
praying  that  the  auditor  of  the  State,  Osborne,  might  be  enjoined 
from  demanding  or  recovering  the  amount  of  the  tax.  The 
order  of  injunction  was  granted  and  served  on  one  J.  L.  Harper, 
a  State  collector,  "  while  on  his  way  to  Columbus  with  the  money 
and  funds  on  which  the  injunction  was  intended  to  operate;"  and 
on  Osborne,  before  Harper  reached  Columbus.  The  amount  in 
the  hands  of  Harper  was  $98,000.  This  money  was  delivered 
by  Harper  to  the  State  treasurer,  and  by  him  entei*ed  on  his 
books  to  the  credit  of  the  State.  Its  identity  was  preserved  by  its 
being  placed  in  a  separate  package.  It  went  afterwards  into  the 
custody  of  a  committee  of  the  State  Legislature,  and  was  by  it 
returned  into  the  fitate  treasury,  where  it  remained  during  the 
pendency  of  the  suit. 

Here  was  property  claimed  by  the  State  as  collected  under  its 
tax  law,  in  the  custody  of  its  collector  at  the  commencement  of 
the  suit,  and  in  its  possession  as  its  own,  by  prima  facie  title,  by 
deposit  in  its  treasury  standing  to  its  credit  on  its  treasury 
books. 

The  suit  was  brought  against  Osborne,  the  auditor,  and 
amended  to  embrace  Harper,  the  collector,  and  Curry,  the  Treas- 
urer. It  would  not  be  possible  to  find  a  case  where  a  State 
could  be  more  positively  sued  in  indirect  form  than  was  the  State 
of  Ohio  in  this  case.  It  was  only  in  the  single  particular  that 
the  State  was  not  by  name  a  party  to  the  record  that  she  was  not 
sued. 

The  Supreme  Court  ruled  that  this  suit  thus  brought  and 
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maintained  was  one  in  which  the  United  States  court  had  juris- 
diction. In  an  earnest  and  elaborate  opinion  Chief  Justice 
Marshall  spoke  as  follows : 

In  a  case  where  a  State  is  a  party  on  the  record,  the  question  of 
jurisdiction  is  decided  by  inspection.  If  jurisdiction  depend  not  on 
this  plain  fact,  but  on  the  iuterest  of  the  State,  what  rule  has  the 
Constitution  given  by  which  this  interest  is  to  be  measured  ?  If  no 
rule  be  given,  it  is  to  be  settled  by  the  court?  If  so,  t!he  curious 
anomaly  is  presented  of  a  court  examining  the  whole  testimony  of  a 
cause,  inquiring  into  and  deciding  on  the  extent  of  a  State's  interest, 
without  having  a  right  to  exercise  any  jurisdiction  in  the  case.  Can 
this  inquiry  be  made  without  the  existence  of  jurisdiction? 

The  judicial  power  of  the  Union  is  also  extended  to  controversies 
between  citizens  of  different  States ;  and  it  has  been  decided  that  the 
character  of  the  parties  must  be  shown  on  the  record.  Does  this 
provision  depend  on  the  character  of  those  whose  interest  is  litigated, 
or  of  those  who  are  parties  in  the  record  ?  In  a  suit,  for  example, 
brought  by  or  against  an  executor,  the  creditors  or  legatees  of  his 
testator  are  the  persons  really  concerned  in  interest,  but  it  has  never 
been  suspected  that  if  the  executor  be  a  resident  of  another  State, 
the  jurisdiction  of  the  Federal  courts  could  be  ousted  by  the  fact  that 
the  creditors  or  legatees  were  citizens  of  the  same  State  with  the  op- 
posite party.  The  universally  received  construction  in  this  case  is 
that  jurisdiction  is  neither  given  nor  ousted  by  the  relative  situa- 
tion of  the  parties  concerned  in  interest,  but  by  the  relative  situation 
of  the  parties  named  on  the  record.  Why  is  this  construction  uni- 
versal ?  No  case  can  be  imagined  in  which  the  existence  of  an  interest 
,  out  of  the  party  on  the  record  is  more  unequivocal  than  in  that  which 
^  has  been  just  stated.  Why,  then,  is  it  universally  admitted  that  this 
interest  in  no  manner  aifects  the  jurisdiction  of  the  court?  The  plain 
and  obvious  answer  is  because  the  jurisdiction  of  the  court  depends, 
not  upon  this  interest,  but  upon  the  actual  party  on  the  record. 

In  United  States  Bank  v.  Planters'  Bank,  9  Wheaton,  904, 
where  a  State  was  shareholder  in  the  bank,  and  was  indirectly 
a  party  defendant.  Chief  Justice  Marshall  said  it  was  "  a  sound 
principle  that  where  a  government  becomes  a  partner  in  any 
trading  company,  it  divests  itself,  so  far  as  concerns  the  transac- 
tions of  that  company,  of  its  sovereign  character,  and  takes  that 
of  a  private  citizen ; "  and  in  Bi'iaeoe  v.  Bank  of  the  CkymnKynr- 
wealth,  11  Peters,  257,  where  the  State  of  Kentucky  was  the  ex- 
clusive stockholder  of  a  bank,  and  was  the  exclusive  party  sued, 
though  sued  nominally  as  a  corporation,  Mr.  Justice  McLean 
held  that  the  State  imparted  none  of  its  elements  of  sovereignty  to 
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the  bank  in  creating  it,  and  that  the  funds  and  property  of  the 
bank  might  be  reached  by  the  legal  or  equitable  process  of  a  court 
of  justice. 

In  Davis  v.  Gray,  16  Wallace,  203,  which  was  a  Texas  rail- 
road case,  the  court  said  (Mr.  Justice  Swayne) : 

In  deciding  who  are  parties  to  the  suit,  the  court  will  not  look  be- 
yond the  record.  Making  a  State  officer  a  party  does  not  make  the 
State  a  pa!'ty,  although  her  law  may  have  prompted  his  action,  and 
the  State  may  stand  behind  him  as  the  real  party  in  interest. 

The  case  of  Swasey  v.  North  Carolina  Railroad  Company^  1 
Hughes,  17,  was  one  of  the  same  character.  There  certain  prop- 
erty of  the  State,  in  the  form  of  railroad  shares,  was  the  subject 
of  litigation,  and  I  shall  let  Chief  Justice  Waite,  who  rendered 
the  decision,  state  the  objection  to  it  and  his  answer : 

It  is  insisted  by  the  defendant  that  the  State  of  North  Carolina  is  in 
fact  a  party  defendant,  and  consequently  that  this  court  cannot  en- 
tertain jurisdiction  of  the  cause. 

The  State,  although  directly  interested  in  the  subject-matter  of  the 
litigation,  is  not  a  party  to  the  record.  The  Eleventh  Amendment  to 
the  Constitution  of  the  United  States  provides  that  no  suit  can  be  pros- 
ecuted in  this  court  against  a  State  by  the  citizens  of  another  State,  or 
by  citizens  or  subjects  of  a  foreign  State.  It  has  long  been  held,  how- 
ever, that  this  amendment  applies  only  to  suits  in  which  a  State  is 
party  to  the  record,  and  not  those  in  which  it  has  an  interest  merely. 

It  is  next' urged  that  if  the  State  is  not  actually  a  party  to  the 
suit,  it  is  a  necessary  party  in  whose  absence  the  cause  cannot  pro- 
ceed, and  that  as  a  State  cannot  be  brought  into  court,  no  relief 
should  be  granted  upoli  the  case  made. 

If  the  State  could  be  brought  into  court,  it  undoubtedly  should  be 
made  a  party  before  a  decree  is  rendered,  but  since  the  case  of  Os- 
borne V.  The  Bank  of  the  United  States,  9  Wheaton,  738,  it  has  been  the 
uniform  practice  of  the  courts  of  the  United  States  to  take  jurisdiction 
of  causes  affecting  the  property  of  a  State  in  the  hands  of  its  agents, 
without  making  the  State  a  party,  where  the  property  or  the  agent  is 
within  the  jurisdiction.  In  such  cases  the  courts  act  through  the 
instrumentality  of  the  property  or  the  agent.  The  real  question, 
therefore,  to  be  deternMued  is,  whether  the  court  has  jurisdiction  of 
the  property  which  it  is  sought  to  charge,  or  of  the  agent  having  it 
in  possession. 

I  will  here  point  out  the  fact,  that  the  court  maintained  its 
jurisdiction  in,  and  heard  and  determined  each  of  the  suits  of, 
Osborne  v.  United  States  Bank  and  Swasey  v.  North  Carolina 
Railroad  Company  (to  say  nothing  of  the  intermediate  suits)  not- 
withstanding that  the  effect  of  final  process  of  execution  would 
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be,  in  one  case,  to  invade  the  treasury  of  a  State  and  to  take  from 
the  hands  of  its  officer  property  (money)  claimed  by  the  State  as 
public  property,  and  in  the  other  case  to  invade  the  office  of  a 
corporation  acting  as  agent  of  the  State,  for  the  purpose  of  a  com- 
pulsory transfer  and  sale  of  the  State's  shares  in  its  capital  stock. 
I  point  out  the  fact  in  this  place  only  for  the  purpose  of  showing 
pa88im  that  the  "  process  "  contemplated  by  Mr.  Justice  Miller, 
in  his  opinion  in  the  case  of  The  Davis,  was  only  mesne  process. 

And  now  I  deduce  this  principle  as  the  teaching  of  the  lead- 
ing cases  which  have  just  been  reviewed,  viz. :  That  government 
may  be  sued  indirectly  in  regard  to  personal  property  in  actions 
not  attended  by  a  seizure  of  the  property  out  of  its  officers'  pos- 
session on  77168716  process,  even  though,  in  executing  judgment  on 
final  process,  such  seizure  and  dispossession  would  result. 

If  a  court  of  justice,  after  a  full  hearing,  decides  that  personal 
property,  claimed  by  government  by  title^on  which  it  has  judi- 
cially passed,  belongs  to  another,  it  will  not  presume  that  gov- 
ernment will  fail  to  deliver  it  to  the  rightful  owner ;  and  it  is 
believed  that  in  this  country,  as  in  England,  final  process  for 
restitution  would  never  be  necessary.  At  all  events  a  amrt  will 
not  be  deterred  from  adjudicating  such  a  cause  by  the  presump- 
tion that  the  government  will  not  make  restitution  without  the 
indecent  interposition  of  the  court's  writ  of  execution. 

But  suits  to  test  the  title  to  property  manifestly  differ  from 
those  brought  to  recover  a  pecuniary  debt,  and  it  is  conceded 
that  no  court  but  the  Court  of  Claims  has  jurisdiction  to  render 
what  Mr.  Justice  Miller  calls  "a  moneyed  judgment"  against 
the  United  States.  Case  v.  Terrill,  11  Wallace,  199.  Counsel 
for  the  government  speak  of  the  impatience  with  which  the  Su- 
preme Court  expressed  itself,  of  the  decree  which  the  court  below 
(the  United  States  Circuit  Court  for  Louisiana)  had  rendered 
against  the  United  States  in  this  last  case.  The  cause  of  the 
judicial  impatience  was  that  a  court  should  have  rendered  a 
judgment  '^  against  any  one  not  made  a  party  to  the  suit,  and 
who  had  in  no  manner,"  direct  or  indirect,  "appeared  in  the 
case."  Here  a  moneyed  judgment  for  more  than  $200,000  had 
been  rendered  against  the  United  States,  though  not  a  party, 
direct  or  indirect,  to  the  proceedings. 
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But  even  where  money  is  the  subject  of  judicial  proceeding,  it 
is  held  that  a  court  may  proceed  to  the  point  of  determining  what 
amount  is  due  the  government  without  regard  to  the  fact  that 
the  power  to  order  execution  be  not  within  its  jurisdiction. 
United  States  v.  Bank  <^  Metropolis^  15  Pet.  377 ;  De  Groot  v. 
United  States,  5  Wallace,  419 ;  United  States  v.  Eckford,  6  Wal- 
lace, 484 ;  and  many  other  cases.  In  a  case,  for  instance,  where 
government  is  plaintiff,  and  a  set-off  proved  against  it  exceeds  its 
own  demand,  the  judgment  is  only  that  the  defendant  go  with- 
out day.  Beeside  v.  Walker ,  11  Howard,  590.  And  "this  for 
the  reason  that  no  oflScer  in  a  republic,  however  high,  not  even 
the  President  of  the  United  States,  much  less  a  secretary  of  the 
treasury,  or  treasurer,  is  generally  empowered  to  pay  debts  of 
the  United  States  when  presented  to  him/' 

Suits  for  money  debts  stand  on  a  different  footing  from  suits 
respecting  specific  personal  property  claimed  by  government. 
But,  we  repeat,  that  although  a  moneyed  judgment  cannot  be 
rendered  against  the  government  except  where  authorize<i  by 
law,  the  mere  fact  that  it  cannot  be,  does  not  of  itself  suffice 
to  defeat  the  jurisdiction  of  a  court  to  ascertain  what  is  due  the 
citizen. 

This  examination  into  decisions  of  the  courts  could  be  pursued 
until  research  degenerated  into  pedantry;  and  it  is  confidently 
believed  that  the  result  of  a  discriminating  and  candid  reading 
of  them  all  would  be  precisely  that  derived  from  the  leading 
cases  already  cited,  namely,  that  courts  of  justice  may  take  cog- 
nizance of  actions  affecting  the  personal  property  of  the  govern- 
ment of  a  sovereign  power  whenever  the  service  of  mesn^e  process 
before  adjudication  does  not  involve  the  seizure  of  the  property 
out  of  the  hands  of  its  officers,  even  though  the  proceeding  look 
to  a  judgment,  final  execution  upon  which,  if  issued,  would  dis- 
possess the  government. 

Before  passing  on  to  cases  involving  real  property,  I  will  men- 
tion the  case  of  Cohens  v.  Virginia,  6  Wheaton,  264.  There,  I 
believe  for  the  first  time,  arose  the  question  whether  a  State, 
having  prevailed  below  in  a  suit  in  which  she  was  prosecutor  by 
indictment,  might  be  made  defendant  to  an  appellate  proceed- 
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ing  for  carrying  the  case  up  to  the  Supreme  Court  of  the  United 
States,  in  spite  of  Amendment  Eleven  of  the  Federal  Consti- 
tution, forbidding  suits  against  the  States.  It  is  hardly  worth 
while  to  state  that  the  proceeding  was  sustained  by  the  Supreme 
Court. 

I  think  now  the  way  is  cleared  for  an  examination  of  the  au- 
thorities which  bear  upon  the  precise  question  which  we  have  in 
hand,  namely,  whether  a  statutory  action  of  "  ejectment,"  which 
is  used  in  this  instance  in  lieu  of  the  old  English  writ  of  right,  lies 
to  test  the  title  in  lands  claimed  by  the  United  States,  all  of 
which  the  government  has  in  possession,  and  a  part  of  which,  at 
least,  it  has  in  actual  use  for  a  necessary  public  purpose,  the 
United  States  being  only  indirectly  a  party. 

The  chief  reliance  of  counsel  for  the  government  in  denying 
such  jurisdiction  is  upon  English  cases;  but  it  is  useless  to  say 
more  than  I  have  done  in  demonstration  of  the  fact,  that  no  au- 
thorities indicating  the  state  of  the  law  in  England  on  the  ques- 
tion whether  ejectment  will  lie  to  recover  lands  held  by  the 
Crown,  have  any  application  in  the  present  case.  This  is  only 
in  statutory  name  an  action  of  ejectment,  being  really  in  tech- 
nical effect  a  writ  of  right.  It  was  not  necessary,  in  installing 
this  suit,  to  make  entry  and  disseisin,  or  to  feign  to  do  so,  on 
lands  held  by  the  sovereign  power,  as  it  would  have  been  under 
the  old  practice  in  England.  There  was  no  intrusion,  actual  or 
fictitious,  on  the  sovereign's,  tenure  in  the  incipiency  of  the 
action,  and  the  possession  of  the  government  remains  as  free  from 
actual  disturbance,  and  its  dignity  from  actual  or  intentional  in- 
sult, as  if  there  were  no  suit  pending  at  all  to  test  its  right  to 
hold  these  premises. 

There  is  no  doubt  of  the  fact,  that  in  England  ejectment  will 
not  lie  to  recover  lands  in  possession  of  the  Crown.  There  are 
technical  reasons  for  this  fact  which,  though  once  founded  in  rea- 
son, are  no  longer  so ;  and  there  are  real  reasons.  One  of  the 
technical  reasons  is,  that  the  possession  of  the  Crown,  however 
wrongful,  is  exempt  from  intrusion  by  the  entry  and  disseisin 
which  were  deemed  necessary  to  the  commencement  of  ejectment. 
Another  is,  that  since  Edward  I,  or  at  least  since  James  I  (Allen's 


128  The  Arlington  Case. 

Opinion  of  the  court. 

Royal  Prerogatives,  93),  the  practice  established  by  the  courts 
has  required  another  remedy  to  be  pursued,  namely,  the  peti- 
tion of  right.  So  that  now,  in  England,  the  action  of  debt  will 
no  more  lie  where  detinue  ought  to  be  brought,  than  ejectment 
where  the  practice  requires  the  petition  of  right. 

The  spirit  of  the  English  law,  as  well  as  the  temper  of  the 
English  constitution,  require  that  suits  against  the  sovereign 
shall  be  in  precatory  rather  than  in  mandatory  form.  But  while 
the  law  and  the  constitution  are  thus  far  in  accord,  it  must  be 
confessed  that  there  is  a  wide  difference  between  the  ideal  king 
of  the  English  lawyers,  who  is  above  law,  and  the  real  king  of 
the  British  constitution,  who  is  subject  to  law.  He  is  repre- 
sented in  the  law-books  as  an  absolute  sovereign ;  as,  indeed,  a 
supernatural  being  who  never  dies,  who  is  present  at  one  and 
the  same  time  in  every  court  of  his  dominions,  who  can  neither 
do  wrong  nor  imagine  evil,  and  who  is  incapable  of  any  act  of  im- 
propriety, folly,  or  weakness.  In  contemplation  of  the  lawyers 
the  king  is  not  only  everywhere  in  the  courts,  but  at  the  same 
time  commands  the  army  and  navy,  bestows  all  honors  and  titles, 
represents  the  majesty  of  the  whole  community  at  home,  conducts 
all  correspondence  and  negotiations  abroad,  makes  i>eace  or  war, 
and  binds  the  kingdom  by  contract  or  treaty.  In  their  minds  he 
is  a  corporation  sole,  he  is  an  artificial  person  that  never  dies,  he 
cannot  be  summoned  before  an  ecclesiastical  or  secular  court,  he 
cannot  commit  treason  or  felony,  and  cannot  suffer  punishment 
or  corruption  of  blood,  nor  be  imprisoned  or  outlawed.  While 
such  is  the  king  recognized  by  those  of  us  who  have  studied  the 
English  law-books,  those  who  have  also  studied  English  history 
kuow  that  the  sovereign  of  the  constitution  is  a  very  different 
character,  of  whom  it  is  watchful  and  jealous,  whom  it  often  de- 
nounces, frequently  prosecutes,  sometimes  deposes,  and  occasion- 
ally beheads. 

Of  such  a  king  as  that  of  the  English  lawyers  we  have  known 
nothing  in  America  for  one  hundred  years,  and  it  is  simply  idle 
to  cite,  in  American  courts,  precedents  and  authorities  from  Eng- 
lish courts,  which,  after  all,  merely  lay  down  the  principle  that 
suits  against  the  Crown  must,  for  a  thousand  reasons  founded  in 
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English  sentiment,  be  in  precatory  and  not  in  mandatory  form. 
Nothing  is  more  true  than  that  in  England,  for  reasons  which 
have  no  existence  or  countenance  in  America,  ejectment  will  not 
lie  for  lands  in  possession  of  the  Crown.  And  it  is  also  the  case, 
although  it  was  not  formerly  so,  that  the  writ  of  right,  which  is 
not  originated  by  entry,  but  is  commenced  by  mere  prccctpc,  will 
not  lie.  The  single,  sufficient  reason  why  neither  ejectment  nor 
writ  of  right  will  lie  is,  that  a  petition  of  right  has  become,  in 
modern  practice,  the  proper  remedy  in  England  for  suits  against 
the  sovereign.  See  Sadler^s  Case,  4  Coke,  55  a  ;  The  JBankers, 
14  How.  State  Trials,  28 ;  Attomey- General  v.  Halletty  15  Meeson 
&  Welsby,  106;  Legh  v.  Roe,  8  Meeson  &  Welsby,  519;  Ho- 
venden  v.  Lord  Anersley,  2  Schoales  &  Lefroy,  617;  and  1  An- 
struther,  215. 

The  nature  of  this  proceeding  is  nowhere  more  succinctly  and 
fully  explained  than  in  4  Minor's  Institute,  667,  as  follows: 

This  is  a  proceeding  in  chancery,  originating  at  common  law,  it  is 
said,  under  the  auspices  of  Edward  I,  used  where  the  king  is  in  full 
possession  of  any  hereditament  or  chattels,  and  the  petitioner  suggests 
such  a  right  as  controverts  the  title  of  the  Crown,  grounded  on  facts 
disclosed  in  the  petition  itself,  in  which  case  he  must  be  careful  to 
state  truly  the  whole  title  of  the  Crown,  otherwise  the  petition  shall 
abate,  and  then  upon  this  answer  being  indorsed  on  the  petition  of 
the  king,  soit  droit  fait  al  partie  (let  right  be  done  to  the  party),  a 
commission  issues  to  inquire  of  the  truth  of  this  suggestion;  after  the 
return  of  which  the  king's  attorney  is  at  liberty  to  plead  at  bar,  or 
to  demur,  and  the  merits  are  then  determined  as  in  suits  between 
subject  and  subject.  And  if  the  right  be  determined  agaiust  the 
Crown,  the  judgment  is  quod  maims  domini  regis  amoveantur  etpos- 
868910  resfituatur  peteiUi  salvo  jure  domini  regis,  whereby  the  Crown 
is  instantly  out  of  possession  without  the  necessity  for  the  indecent 
ijiterposition  of  its  own  officers.  3  Bl.  Com.  556-7  ;  Bac.  Abr.  Pre- 
rog.  (E)  1  Th.  Co.  Lit.  303  and  seq.,  and  notes  N.  and  0;  Baron  de 
Bode's  Case,  8  Ad.  and  E.,  N.  S.  (55  E.  C.  L.),  208  (where  the  mode 
of  proceeding  is  stated). 

In  the  case  of  The  Baron  de  Bode  it  will  be  seen  that  the  court 
exhibited  a  disposition  to  enlarge  and  extend  the  scope  of  the 
petition  of  right,  rather  than  to  narrow  it. 

The  truth  is,  that  all  the  .learning  which  is  cited  from  the 
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English  reporters,  showing  that  other  remedies  will  not  lie 
against  the  sovereign,,  and  that  petition  of  right  must  be  resorted 
to,  at  the  same  time  shows  that  the  sovereign  may  be  and  is 
habitually  sued  in  England  in  the  form  prescribed  by  English 
practice,  so  that  it  may  be  said,  to  the  glory  of  England,  that  the 
words  of  John  Selden  and  of  the  elder  Pitt,  which  have  been 
quoted,  are  true. 

In  that  country,  probably  more  than  any  other  pervaded  with 
the  spirit  of  obedience  to  law,  fidelity  to  contracts,  and  reverence 
for  the  tribunals  and  instrumentalities  of  justice,  there  is  a  rem- 
edy open  for  every  grievance.  Non  recedant  querentes  in  curio  regis 
sine  reinedio.  All  that  the  injured  person  is  required  to  look  to 
is,  that  he  seek  his  remedy,  be  it  against  the  king  or  a  private 
person,  at  the  proper  source ;  his  remedy  against  the  king  being 
as  open  and  free  to  him  as  against  any  other  person. 

Mr.  Broom,  in  his  note  to  The  Banker's  Case  (Constitutional 
Law,  241),  has  this  just  and  lucid  explanation  of  the  subject 
of  remedies  in  England  : 

The  Crown  submits,  as  is  abundantly  proved  by  the  cases  already 
cited,  to  have  its  prerogatives  openly  discussed  and  investigated  in 
courts  of  justice,  and  allows  a  remedy  against  itself  for  any  infriuge- 
meut  of  the  subject's  right,  provided  such  remedy  be  sought  where  it 
can  be  had.  The  constitution  of  England,  as  remarked  by  Lord 
Holt  (14  St.  T.  784),  "has  wisely  distributed  to  several  courts  the 
determination  of  proper  causes,  but  has  left  no  subject  in  any  case 
where  he  is  injured  without  his  adequate  remedy,  if  he  will  go  to  the 
right  place  for  it.  If  a  raan  will  seek  for  a  remedy  at  common  law 
for  a  legacy,  it  is  his  own  fault  if  he  do  not  recover ;  as  it  would  be 
if  he  should  begin  a  suit  for  land  in  the  Court  of  Admiralty,  or  go 
for  equity  in  the  Common  Pleas.''  And  so  if  the  subject  has  cause 
of  complaint  against  the  Crown,  he  must  proceed  for  redress  by  that 
pathway  which  the  constitution  has  laid  down  for  him.  For  an  illegfj 
iuvasion  of  his  liberty  he  should  proceed  by  Jiabeas  corpus;  to  obtain 
the  i*evocation  of  a  grant  which  injuriously  affects  him  he  should  pro- 
ceed by  scire  facias ;  for  an  illegal  invasion  of  the  right  of  property 
he  should  proceed  by  petition  of  ri^/i^,  speaking  of  which  latter  rem- 
edy Sir  W.  Blackstone  (3  Com.  255)  tells  us  that  the  law  has  thus 
furnished  the  subject  with  a  "  decent  and  respectful "  mode  of  inform- 
ing the  king  of  a  grievance,  and  soliciting  redress.  This  mode  of 
procedure  is  appropriate  for  inducing  restitution  by  the  Crown  of 
land  or  chattel  property,  of  which  it  has,  through  misinformation  or 
inadvertence,  wrongfully  possessed  itself. 
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It  is  apparent  from  these  authorities  that  the  Crown  in  Eng- 
land may  be  sued,  and  that  the  petition  of  right  is  the  remedy 
supplied  by  the  English  law  for  an  aggrieved  subject,  by  which 
he  may  have  his  claim  against  the  Crown  judicially  ddermined. 
I  do  not  think,  therefore,  that  the  practice,  or  the  legal  authori- 
ties, in  England  can  with  any  reason  be  adduced  in  support  of 
the  attitude  held  by  the  government  in  this  cause. 

Nor  is  the  view  of  counsel  for  government  correct  that  the 
petition  to  Congress  here  is  the  equivalent  of  the  petition  of 
right  in  England;  for  the  petition  to  Congress  is  a  political 
remedy,  whereas  the  petition  of  right  is  strictly  judiciaL  The 
only  equivalent  here  of  the  petition  of  right  is  the  right  given 
by  statute  to  sue  in  the  Court  of  Claims,  a  grant,  however, 
which  does  not  extend  to  such  a  claim  as  that  of  the  plaintiff  in 
the  present  action. 

Yet  I  will  venture  the  opinion  that  the  clause  of  the  Fifth 
Amendment  to  the  Constitution,  which  forbids  the  taking  of 
private  property  for  public  uses  without  just  compensation,  pro- 
pno  vigore  gives  jurisdiction  to  the  courts  of  suits  brought  di- 
rectly against  the  government  for  the  recovery  of  property,  where 
the  complaint  avers  that  the  property  was  taken  without  just 
compensation. 

For  the  present  case,  and  those  of  its  class,  there  is  no  jurisdic- 
tion specially  derived  from  the  express  legislation  of  Congress, 
just  as  there  is  probably  no  express  law  of  Congress  authorizing 
by  name  the  action  of  debt  or  trespass  on  the  case ;  and  this  be- 
ing an  inferior  court,  we  must  needs  look  to  the  decisions  of  the 
Supreme  Court  of  the  United  States  for  that  judicial  legislation 
which  supplies  in  the  present  instance  the  only  chart  by  which 
we  may  direct  our  course. 

I  come,  therefore,  in  conclusion  to  consider  those  cases  decided 
by  the  Supreme  Court  of  the  United  States,  in  which  the  gov- 
ernment of  a  State  or  of  the  United  States  has  been  indirectly 
sued  in  respect  to  lands  in  its  possession,  whether  held  or  not  for 
public  purposes. 

The  leading  case  on  the  subject,  and  the  first  in  point  of  time, 
is  that  of  Meiga  et  aJ.  v.  McClung^s  Lessee,  9  Cranch,  11.     The 
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land  in  dispute  was  occupied  by  the  United  States  as  a  military 
garrison.  In  a  treaty  settling  the  boundary  of  the  territory  of 
the  Indians,  and  extinguishing  their  title  to  the  rest,  in  the  now 
State  of  Tennessee,  the  government  had  reserved  a  right  to  put 
a  garrison  on  the  Indian  portion,  and  to  use  a  reserve  of  three 
miles  square  in  connection  with  it,  but  it  happened  that  the  In- 
dian land  did  not  extend  above  the  mouth  of  the  Highwassee 
River,  and  the  government  was  unfortunate  enough,  through  a 
mistake,  to  put  its  garrison  above  the  mouth  of  the  river  on  pri- 
vate property,  and  not  below  the  river  on  Indian  ground. 

An  action  of  ejectment  was  brought  and  the  process  served  on 
Meigs,  the  military  officer  of  the  United  Stat^  in  command  at 
the  garrison.  The  cause  proceeded  to  judgment  in  the  Federal 
court  below,  and  went  up  on  writ  of  error  to  the  Supreme  Court 
of  the  United  States.  The  cause  was  there  heard,  and  Chief 
Justice  Marshall  delivered  the  unanimous  opinion  of  the  court  in 
these  words : 

This  court  is  unanimously  and  clearly  of  opinion  that  the  Circuit 
Court  committed  no  error  in  instructing  the  jury  that  the  Indian 
title  was  extinguished  in  the  land  in  controversy,  and  that  the  plain- 
tiff  beluw  might  sustain  his  action. 

Though  it  was  "  objected  and  insisted  that  the  action  could 
not  be  maintained  against  them  because  the  land  was  occupied  by 
the  United  States  troops,  and  the  defendants  as  officers  of  the 
United  States  for  the  benefit  of  the  United  States  and  by  their 
direction,"  yet  it  does  not  appear  from  Mr.  Cranch's  report  of 
the  case  that  the  question  of  jurisdiction  was  raised  by  plea  in 
the  court  below.  That  point  does  not  seem  to  have  been  relied 
upon  by  the  government  as  a  ground  of  error  in  the  argument 
above.  And  so  the  counsel  for  the  government  in  the  present 
case,  with  that  extraordinary  and  commendable  diligence  and 
alacrity  which  has  characterized  them  throughout  its  progress, 
object  that,  as  an  appellate  court  does  not  consider  any  grounds 
of  error  but  such  as  are  relied  upon  in  the  record  brought  up  to 
it,  so  the  Supreme  Court  could  not  have  considered  this  question 
of  jurisdiction  in  the  case  of  Meigs  v.  31cClung*s  Lessee.     They 
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Cite  Montgomery  v.  Hernandez,  12  Wheaton,  130;  Murdoch  v. 
JUemphis,  20  Wallace,  590;  Venden  v.  Coleman,  1  Black,  472; 
Webster  v.  Cooper,  10  Howard,  54 ;  Brown  v.  Hitger,  21  Howard, 
305.  But  it  seems  to  me  that  tlie  question  of  jurisdiction  is  one 
which  does  not  fall  within  tiie  rule  stated  by  counsel,  or  within 
the  reason  of  the  rule,  and  that  the  court  below  and  the  Su- 
preme Court  could  not  but  have  considered  that  question  in  the 
case  under  consideration.  Whether  or  not  the  court  had  juris- 
diction to  try  the  title  of  the  United  States  in  property  held  as 
a  garrison  by  officers  and  visible  troops  of  the  army,  for  a  bona 
fde,  patent,  necessary  public  purpose,  was,  it  seems  to  me,  of  the 
very  essence  of  the  case  before  the  Supreme  Court,  and  the  lan- 
guage employed  by  the  court  in  rendering  its  decision,  that  "  the 
plaintiff  below  might  sustain  his  action,"  seems  to  imply  that, 
whether  the  question  of  jurisdiction  which  the  consent  of  counsel 
cannot  affect  was  technically  before  it  or  not,  it  w^as  distinctly 
and  expressly  passed  upon  by  it.  Here  the  judgment  was  against 
the  government. 

Another  case  of  ejectment,  to  recover  Fort  Dearborn,  at  Chi- 
cago, a  possession  of  the  government,  occupied  by  its  army  offi- 
cers, for  the  purpose  of  a  military  station,  was  that  of  Wilcox  v. 
Jackson,  13  Pet.  498.  The  action  was  brought  in  a  State  court, 
and  was  proceeded  in  there  to  judgment.  1  Scammon  (111.),  344. 
It  was  taken  by  writ  of  error  to  the  Supreme  Court  of  the 
United  States,  and  that  court  heard  the  cause  and  proceeded  to 
judgment  upon  it. 

In  that  case  the  decision  of  the  State  court  against  the  govern- 
ment was  reversed,  and  a  judgment  for  the  government  given  by 
the  Supreme  Court.  The  judgment  in  each  forum  was  upon  the 
merits,  and  not  upon  the  question  of  jurisdiction.  The  State 
court  took  jurisdiction  upon  the  merits,  and  the  Supreme  Court 
reversed  the  State  court  upon  the  merits,  taking  no  notice  of 
the  question  of  jurisdiction.  Counsel  for  government  in  the 
present  case  admit  that  the  Supreme  Court  in  that  case  ^^  in  decid- 
ing upon  the  law  of  the  case  decided  the  question  of  jurisdiction;" 
though  they  think  that,  as  it  was  decided  upon  agreed  facts,  the 
question  of  jurisdiction  was  virtually  waived.     But  can  a  merely 


134  The  Arlington  Case. 

Opinion  of  the  court. 

^~"  -         .       .  _  H     ■■■  ■■^^■■^  ■   I     ■  l>_^^^  I  I  _    ^m^^t^^      ■■■■■■■.■  ■    ■  ■    ■ 

implied  consent  give  jurisdiction  in  such  a  case?  Consent  of 
counsel  does  not  give  jurisdiction  where  jurisdiction  is  of  the 
essence  of  the  proceeding.  Mordecai  v.  Lindsay,  19  How.  199  ; 
Mardgomery  v.  Anderson,  21  How.  386 ;  and  BaJlance  v.  For- 
syih,  21  How.  889. 

In  the  case  of  Grisar  v.  McDoioelly  6  Wallace,  263,  the  plain- 
tiflF  claimed  as  seized  in  fee  the  presidio  of  the  old  pueblo  of  San 
Francisco,  then  occupied  by  the  United  States,  and  brought  his 
action  indirectly  against  the  United  States,  who  set  up  that  the 
property  was  public  property  of  the  United  States  reserved  for 
military  purposes.  The  defendant  named  was  General  McDow- 
ell, commanding  the  military  post,  and  process  was  served  on 
him.  The  Circuit  Court  entertained  jurisdictiou  of  the  cause, 
and  proceeded  in  it  to  judgment.  It  was  thence  carried  to  the 
Supreme  Court  of  the  United  States,  which  proceeded  in  it  to 
judgment.  The  report  does  not  show  that  in  either  court  the 
question  of  jurisdiction  was  expressly  raised.  But  certainly  they 
could  not  have  considered  that  the  mere  fact  of  possession  by  the 
United  States  and  use  of  the  property  for  public  purposes  was 
sufficient  to  defeat  their  jurisdiction.  They  looked  narrowly  and 
diligently  into  the  grounds  of  the  title  of  the  plaintiff  and  of 
the  United  States,  and  they  each  decided  the  case,  on  the  rela- 
tive strength  of  the  two  titles,  in  favor  of  the  United  States.  The 
fact  that  the  property  was  claimed  by  the  United  States,  was  in 
the  possession  of  its  officers,  and  in  its  actual  necessary  use  for 
military  purposes,  intruded  itself  into  the  cause  at  every  stage, 
and  neither  court  deemed  this  fact  sufficient  to  defeat  its  juris- 
diction, and  each  proceeded  to  consider  and  decide  the  case  on  its 
merits. 

I  now  come  to  the  latest  case  which  has  been  decided  in  the 
Supreme  Court  of  the  United  States,  in  which  the  question  now 
before  this  court  was  brought  under  review.  This  was  the  case 
of  Cooley  v.  O^Co7inor,  12  Wallace,  391.  The  action  was  eject- 
ment. It  was  brought  to  recover  a  lot  of  ground  in  the  town  of 
Beaufort,  South  Carolina,  owned  by  the  United  States.  Process 
or  notice  in  ejectment  was  served  on  the  occupants,  who  were 
tenants  of  the  United  States.  It  was  a  case  in  which  the  United 
States  were  sued  indirectly,  in  ejectment  for  property  claimed  by 
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government.  The  claim,  as  in  the  case  now  at  bar,  was  founded  on 
a  tax-title  obtained  at  a  sale  made  durante  bello  by  direct  tax 
commissioners  of  the  United  States  for  delinquent  taxes.  The 
action  of  ejectment  brought  was  the  old  one  of  trespass  quare 
datuumfregity  with  indorsement  that  ^'  the  action  was  brought 
to  try  title  as  well  as  for  damages.^'  It  was  the  equivalent  of 
Blackstone's  English  action  of  ejedio  firrruje.  It  was  a  case  to 
which  the  English  authorities  cited  by  counsel  for  government 
apply  directly,  and  with  which  the  English  cases  which  they 
rely  upon  run  on  all  fours.  The  government  was  using  the  lot 
of  ground  sued  for,  for  public  purposes,  virtually  as  it  is  using  the 
882  acres  of  Arlington,  those  purposes  being  rather  imaginary 
than  real.  The  defendants  were  one  Cooley,  one  Judd,  and 
others.  Cooley  was  the  tenant  of  a  government  lessee,  and  Judd 
a  clerk  of  tne  United  States  for  certain,  in  his  view,  important 
purposes.  From  the  exceptions  of  the  defendants  set  out  in  the 
record,  the  following  is  an  extract : 

And  the  defendants,  to  raaiotain  and  form  the  issue  on  their  part, 
gave  in  evidence  tending  to  show  that  Samuel  A.  Cooley  was  in  pos- 
session of  a  portion  of  the  premises  in  the  plaintiff's  declaration  men- 
tioned, as  a  tenant  of  George  Holmes,  who  had  leased  said  portion 
of  said  premises  from  the  United  States  direct  tax  commissioners  at 
Beaufort,  S.  C. ;  that  as  such  tenant  he  went  into  possession  in  June, 
1867,  and  continued  therein  until  about  the  1st  of  December,  1868 ; 
that  the  said  Henry  G.  Judd  occupied  a  portion  of  said  premises  in 
the  plaintiflTs  declaration  mentioned  as  clerk  of  the  United  States 
direct  tax  commissioners  at  Beaufort,  and  by  their  permission 
and  direction ;  that  he  was  in  possession  of  said  premises  from  or 
about  the  1st  of  June,  1867,  until  about  the  Ist  day  of  December, 
1868 ;  that  said  Cooley  and  Judd,  defendants,  had  no  other  right, 
title,  or  interest  in  said  premises,  except  as  hereinbefore  set  forth, 
being  mere  tenants  at  will,  in  possession,  and  that  they  derived  their 
right  to  possession  from  the  United  States  direct  tax  commissionei^s 
at  Beaufort,  S.  C,  who  acted  and  assumed  to  act  for  and  on  behalf 
of  the  United  Stat^  of  America. 

Of  this  cause  the  Circuit  Court  below  took  jurisdiction,  heard 
it  on  the  merits,  and  proceeded  to  judgment.  When  carried  up 
the  Supreme  Court  did  the  same.  The  government  had  lost  the 
case  in  the  Circuit  Court  on  an  instruction  to  the  jury.  The 
Supreme  Court  found  error  in  the  instruction,  and  what  did  it 
do?     Did  it  reverse  the  judgment  below  and  order  the  lower 
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court  to  dismiss  for  want  of  jurisdiction  by  reason  that  the  United 
States  was  the  only  defendant  in  interast?  It  did  not.  Its 
order,  as  reported,  was  "judgment  reversed  and  venire  de  novo 
awarded." 

These  decisions  of  the  Supreme  Court  are  supported  by  several 
cases  decided  in  other  courts  of  the  highest  authority.  Mr.  Jus- 
tice Grier  had  held  the  same  view  as  to  the  jurisdiction  of  a 
court  in  Ellioti  v.  Van  Voorsif  3  Wallace,  Jr.,  301.  In  that  case 
the  government  of  the  United  States  by  some  accident  of  business 
had  become  the  owner  of  the  equity  of  redemption  in  some  land 
in  New  Jersey,  and  a  proceeding  had  been  taken  by  a  mortgagee 
to  foreclose  his  mortgage.  It  was  necessary  under  the  rules  gov- 
erning chancery  suits. to  give  notice  of  the  proceeding  to  the 
United  States,  standing  virtually  in  the  shoes  of  the  mortgagor, 
and  Mr.  Justice  Grier,  sitting  in  Circuit  Court,  held  that,  quoad 
hoc,  the  United  States  held  as  a  private  person  and  not  as  a  sov- 
ereign, and  might  be  served  with  notice  of  the  proceeding  just  as 
any  private  mortgagor  or  holder  of  his  equity  of  redemption 
might  be  served. 

In  Dreux  et  al.  v.  Kennedy  et  al.,  12  La.  489,  decided  in  1846, 
plaintiffs  sued  the  defendants  to  recover  lands  in  Louisiana  alleged 
to  be  in  their  possession.  The  latter  prayed  for  a  dismissal,  aver- 
ring that  the  property  was  in  the  possession  of  the  United  States, 
a  branch  mint  having  been  erected  thereon  ;  that  they  were  merely 
officers  of  the  mint  and  not  in  possession  of  the  premises  and  had 
no  authority  to  represent  the  United  States.  But  it  was  held 
that  the  exception  be  overruled,  the  court  saying : 

Where  the  party  in  possession  of  land,  when  sued  for  it,  points  out 
the  owner  under  whom  he  holds,  he  is  bound  to  defend  the  action  if 
sOch  owner  do  not  live  within  the  State,  or  is  not  represented  therein, 
or  if  such  proprietor,  lessor,  or  principal  be  the  Utiited  States,  against 
whom  no  direct  action  can  be  brought. 

In  the  case  of  French  v.  Bankhead,  13  Gratt.  183,  which  was 
an  action  of  ejectment,  brought  against  the  military  officer  in 
command  at  Fortress  Monroe,  Virginia,  for  the  recovery  of  land 
of  which  the  United  States  claimed  to  be  owner,  and  occupied 
by  him  as  such  officer,  and  where  the  defendant  was  represented 
in  the  Supreme  Court  of  Appeals  of  Virginia — ^the  action  having 
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beeu  brought  in  the  State  court  and  never  removed  to  a  Federal 
court — by  counsel,  one  of  whom  (Jones)  was  at  the  time  United 
States  district  attorney,  and  where  it  was  decided  in  favor  of  the 
defendant,  upon  the  ground  that  the  United  States  was  entitled 
to  the  property  in  controversy  ;  no  objection  to  jurisdiction  was 
made  at  any  stage  of  the  case.  In  Polack  v.  Mansfield,  44  Cal. 
36,  decided  in  1873,  after  deciding  that  a  mere  servant  or  em- 
ploy^, who  does  not  claim  any  interest  in  the  premises,  nor  any 
right  to  their  possession,  and  only  in  that  manner  occupies  the 
premises,  cannot  be  sued  in  an  action  to  recover  lands,  the  Su- 
preme Court  of  California  goes  on  further  to  decide : 

• 

That  the  rule  which  thus  exempts  the  mere  servant  or  employ^  of 
another  from  an  action  presupposes  that  the  employer  may  be  sued, 
and  that  the  wrongs  of  which  the  plaintiff  complains  may  be  re- 
dressed by  resort  to  an  action  against  the  employer,  as  being  the  real 
party  committing  the  ouster.  In  a  case,  therefore,  where  the  em- 
ployer is  for  any  reason  not  amenable  to  an  action,  the  rule  referred 
to  has  no  application,  and  the  employ^  or  servant  becomes  ex  neces- 
sUaJte  the  proper  party  defendant,  since  he  is  the  only  party  who  can 
be  subjected  to  a  suit  at  all.  Were  this  otherwise,  it  would  result, 
that  open  and  admitted  violation  of  private  right  would  find  no  re- 
dress in  the  courts  of  the  country.  The  government  of  the  United 
States  as  such  cannot  be  sued  as  a  party  defendant  in  the  courts  of 
the  State;  and  unless  its  servants  and  employes  may  be  properly 
responsible  for  the  lawless  invasion  of  private  property  committed  by 
them  at  the  command  of  the  government,  the  citizen  is  left  wholly 
without  the  protection  which  it  is  the  first  aim  and  purpose  of  mu- 
nicipal law  to  afford. 

There  is  but  one  other  and  very  unimportant  part  of  the  case 
to  be  dealt  with,  and  that  is  the  intimation  that  in  the  event  of 
the  plaintiffs  recovering  in  this  action,  the  court  would  have  no 
power  to  make  good  its  judgment  by  final  process.  But  the  court 
will  not  imagine  that  its  judgment  would  be  resisted.  That  is  a 
matter  that  must  take  care  of  itself.  Mr.  Justice  Blair,  in  Chis- 
holm  V.  Georgia^  2  Dallas,  451,  after  alluding  to  this  argument 
ab  inntUe  and  speaking  of  the  jurisdiction  of  the  court  being 
questionable  on  the  ground  that  Congress  had  not  provided  any 
form  of  execution  or  pointed  out  any  mode  of  making  a  judg- 
ment against  a  State  effectual,  said  : 

Let  us  go  on  as  far  as  we  can,  and  if,  at  the  end  of  the  business, 
notwithstanding  the  powers  given  us  in  the  14th  section  of  the  Ju- 
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dicial  Act,  we  meet  difficulties  iDsurmoun table  to  us,  we  must  leave 
it  to  those  departments  of  government  which  have  higher  powers, 
to  which,  however,  there  may  be  no  necessity  to  have  recourse.  Is 
it  altogether  a  vain  expectation  that  a  State  may  have  other  motives 
than  such  as  arise  from  the  apprehension  of  coercion  to  carry  into 
execution  a  judgment  of  the  Supreme  Court  of  the  United  States, 
though  not  conformable  to  its  own  ideas  of  justice  ? 

To  the  same  effect  were  the  words  of  Mr.  Justice  Grier  in  the 
case  of  Elliott  v.  Van  Voorst,  where,  in  meeting  the  objection  that 
there  was  no  precedent  to  be  found  for  his  assuming  jurisdiction 
of  a  cause,  judgment  on  which  the  process  of  the  court  might  be 
inadequate  to  enforce,  with  that  practioal  wisdom  and  downright- 
ness  of  speech  which  characterized  him  he  said  :  "  It  is  time  there 
was  one.^' 

Is  it  possible,  in  the  light  of  thase  cases,  to  hold,  that  the  fact 
of  the  Federal  government  being  claimant  by  record-title  of  prop- 
erty which  is  made  the  subject  of  an  indirect  suit  against  it,  in 
possession  of  the  property,  and  in  the  actual  use  of  it  for  public 
purposes,  defeats  the  jurisdiction  of  a  court  to  look  into  the 
grounds  of  its  title  and  decide  the  action  upon  the  merits  ? 

Sitting  here,  in  an  inferior  court,  I  am  not  at  liberty  so  to 
hold,  because  to  do  so  would  be  to  overrule  the  Supreme  Court 
in  all  the  four  cases  of  Meigs  v.  McClung,  Wilcox  v.  Jackson, 
Gfrisar  v.  McDowell,  and  Cooley  v.  0' Conner, 

I  have  found  it  impracticable  to  make  mention  of  each  of  the 
multitude  of  authorities  which  were  cited  in  the  argument  of  the 
cause.  I  have,  however,  examined  them  all,  and  think  that  I 
have  adopted  the  teaching  of  most  of  them  and  done  violence  to 
that  of  none. 

In  the  fact  that  the  case  at  bar  is  the  only  one  yet  arising  in 
which  this  especial  question  of  jurisdiction  has  been  raised  at  the 
outset  of  proceedings,  and  in  which  the  fate  of  the  government^ 
title  has  seemed  to  depend  wholly  upon  this  question,  the  present 
is  a  case  of  first  impression. 

It  is  not  to  be  denied  that  this  cause  is  before  the  court  in  a 
form  not  heretofore  known  to  American  precedent ;  that  is  to  say, 
it  presents  a  case  in  which  the  sovereignty  sued,  comes  into 
court,  in  the  first  incipiency  of  the  proceeding,  deigning  to  pro- 


The  Arlington  Case.  189 

Statement  of  the  case. 

test  its  exemption  from  amenability  to  the  action,  but  disdaining 
to  submit  itself,  as  may  have  been  done  in  the  cases  last  cited, 
to  the  jurisdiction  of  the  court. 

A  case  of  such  consequence  will  naturally  ascend  from  this 
forum  to  the  lofty  and  most  profoundly  revered  tribunal  of  ul- 
timate resort  provided  by  the  Constitution  of  the  United  States. 

With  firm  judicial  confidence  I  sustain  the  demurrer  of  the 
plaintiff  in  this  cause,  and  direct  that  it  shall  proceed  to  trial  on 
the  issues  raised  by  the  plaintiff's  answer  to  the  attorney-general's 
suggestion.  If,  then,  it  shall  go  up  to  the  Supreme  Court,  as  I 
doubt  not  it  will  do,  I  shall  console  myself  with  the  memorable 
reflection  of  Lord  Nottingham,  in  the  case  of  The  Duke  of  Nor- 
folk:— I  am  not  ashamed  to  have  made  this  decision,  nor  will  I 
be  wounded  if  it  should  be  reversed. 


United  States  Circuit  Court,  Eastern  District  of  Virginia,   at 
Alexandria,  2Ath  to  the  *60th  January,  1879. 

G,  W.  C.  Lee  v.  Kaufman  et  al. 

Under  the  act  of  June  7th,  1862,  amended  by  that  of  February  6th,  1863,  "  for 
the  collection  of  the  direct  tax  in  insurrectionary  districts,"  etc.,  as  con- 
strued in  Bennett  v.  Hunter y  9  Wallace,  326,  and  Tacey  v.  Inoiny  18  Wallace, 
549,  a  tender  by  friend  or  agent  of  the  owner  of  the  tax  due  upon  prop- 
erty advertised  for  sale  is  a  sufficient  tender ;  and,  moreover,  if  the  tax 
commissioners  have,  by  an  established  general  rule,  announced,  and  a  uni- 
form practice  under  it,  refused  to  receive  the  taxes  due  unless  tendered  by 
the  owner  in  person,  even  a  formal  offer  by  another  to  pay  is  unnecessary. 
It  is  enough  if  a  friend  or  agent  of  the  owner  went  to  the  office  of  the  com- 
missioner to  see  after  the  payment  of  the  tax  on  the  property,  but  made  no 
formal  offer  to  pay  because  it  was  in  effect  waived  by  the  commissioners, 
they  declining  to  receive  any  tender  unless  made  by  the  owner  in  person. 

In  ejectnvent. 

The  case  came  on  for  trial  on  the  merits  at  this  term  of  the 
court,  the  same  counsel  on  either  side  in  attendance  as  on  the  trial 
of  the  question  of  jurisdiction,  and  was  put  to  the  jury.  The 
only  questions  of  law  that  could  arise  in  the  case  were  of  course 
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upon  the  prayers  of  counsel  for  instructions  to  the  jury.  These 
prayers  were  numerous,  but  none  of  them  touched  the  merits  of  the 
controversy  very  essentially  except  those  which  were  commented 
and  passed  upon  by  the  court  in  the  following  opinion  of  the  court 
delivered  in  the  course  of  the  trial. 


OPINION  OP  THE  COURT,  AT  THE  TRIAL  ON  THE  MERITS. 

HUGHES,  J. — The  two  instructions*  aske<l  for  by  the  plain- 
tiff, and  the  instructions  No.  1  asked  for  by  the  defendants,  de- 
pend upon  the  same  principles  of  law,  and  may  be  considered 
together.  I  think  these  instructions  embrace  the  principles  of 
law  which  control  the  case  under  trial,  and  it  would  seem  to  be 
hardly  necessary  to  give  much  special  consideration  to  the  other 
instructions  offered. 

I  will  premise  that  the  certificate  of  the  sale  of  Arlington 
made  by  the  tax  commissioners,  which  can  be  impeached  only 
by  showing  either,  1st,  that  the  property  was  not  subject  to  the 
tax  for  which  it  was  sold ;  or  2d,  that  it  was  after  the  sale  re- 
deemed from  the  tax  according  to  the  provisions  of  the  law  of 
1862  ;  or,  3d,  that  the  tax  had  been  paid  before  the  tax  sale ;  is 
impeached  by  the  plaintiff  in  this  suit  only  on  the  last  of  these 
grounds.  The  sale  is  conceded  to  have  been  valid  in  other 
respects. 

This  objection  to  the  sale  is  made  by  the  plaintiff  not  on  the 
claim  that  the  tax  was  in  fact  paid,  but  on  the  claim  that  he  (or 
his  predecessor  in  title)  did  all  that  he  was  bound  to  do  by  law 
towards  paying  it;  that  the  non-receipt  of  it  by  the  government 
was  not  through  fault  of  his,  but  through  fault  of  its  own  officers ; 
and  that,  having  himself  done  what  was  the  equivalent  of  paying 
the  tax,  the  land  was  not  forfeited  by  law,  and  the  commission- 
ers' sale  of  the  property  for  the  tax  was  therefore  unauthorized, 
null,  and  void. 

The  instructions  under  consideration  all  relate  to  the  question 
whether  the  acts  of  the  plaintiff  (or  of  his  predecessor)  in  regard 
to  the  payment  of  the  tax  were  in  law  the  equivalent  of  payment 

■       -  ■ —  -      ■  -  I  ■  ■         I    ■  -  — 

*  They  are  given  at  the  end  of  this  opinion,  p.  149. 
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to  the  extent  of  preventing  a  forfeiture.  The  plaintiffs  claim  is, 
that  througffa  friend  or  agent  he  went  to  tlie  tax  commission- 
ers, at  their  office,  during  the  period  when  the  tax  was  receivable 
by  law,  with  money  in  hand  for  the  purpose,  and  proposed  to  pay 
the  tax,  but  was  prevented  from  doing  so  or  from  tendering  pay- 
ment by  being  informed  by  such  one  or  more  of  the  commission- 
ers as  were  then  in  their  office,  that  the  tax  would  not  be  received 
except  from  the  owner  of  the  land  in  person.  He  claims,  more- 
over, that  this  rule  of  the  commissioners,  this  construction  which 
they  put  upon  the  law  of  1862  and  1863,  was  so  generally  known 
and  announced  as  to  amount  to  a  waiver  of  tender  on  their  part, 
and  that  he  was  thereby  exonerated  from  the  useless  task  and 
nugatory  formality  of  making  tender  or  offi?r  of  payment  through 
an  agent  or  friend  (through  whom  he  had  a  right  to  act  in  the 
matter),  and  was  thereby  relieved  in  law  from  default,  and  his 
land  from  forfeiture  for  the  tax. 

The  single  question  raised  by  the  three  instructions  under  con- 
sideration is  therefore  whether  the  tax  imposed  upon  this  estate 
by  the  law  of  June  7th,  1862,  ^'  for  the  collection  of  direct  taxes  in 
insurrectionary  districts,"  as  amended  by  the  act  of  February  6th, 
1863,  could  be  paid  except  by  the  owner  in  person. 

The  clauses  of  the  act  of  1862,  as  amended,  under  which  the 
sale  of  Arlington  was  made,  are  substantially  in  the  following 
words.     Section  3  provides. 

That  it  shall  be  lawful  for  the  owners  of  land,  within  sixty  days 
after  the  tax  commissioners  ghall  have  fixed  the  amount,  to  pay  the 
tax  thus  charged  into  the  treasury  of  the  United  States  or  to  the  tax 
commissioners,  and  take  a  certificate  thereof,  by  virtue  whereof  the 
land  shall  be  discharged  from  the  tax. 

Section  4  declares  the  land  forfeited  on  the  non-payment  of  the 
tax  as  required  by  section  3. 

Section  7,  after  providing  that  if  the  tax  is  not  paid  as  re- 
quired in  section  3  it  shall  be  sold,  goes  on  in  one  of  its  clauses 
to  provide  substantially : 

That  in  all  cases  where  the  owner  of  land  shall  not,  on  or  before 
the  day  of  sale,  appear  in  person  before  the  tax  commissioners  and 
pay  the  amouut  of  the  tax,  with  interest  and  cost  of  advertising,  and 
request  the  land  be  struck  off  for  a  less  sum  than  two-thirds  of  its 
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assessed  value,  the  tax  comroissioDers  shall  be  authorized  at  the  tax 
sale  to  bid  off  the  land  for  the  Uoited  States  at  a  sum  Dot  exceeiling 
two-thirds  of  its  assessed  value,  unless  some  person  shall  bid  a  larger 
sum,  in  which  case  the  land  shall  be  struck  off  to  the  highest  bidder. 

In  another  clause  of  the  same  section  7  it  is  provided,  substan- 
tially, 

That  at  the  tax  sale,  any  tract  of  land  which  may  be  selected  un- 
der the  direction  of  the  President  for  government  use,  for  war,  mili- 
tary, naval,  revenue,  charitable,  educational,  or  police  purposes,  may 
be  bid  in  by  the  tax  commissioners  for,  and  struck  off  to,  the  United 
States. 

Another  clause  of  section  7  allowed  the  owner  of  lands  so  sold 
to  redeem  the  same,  in  the  following  terms : 

The  owner  of  said  lots  of  ground,  or  any  loyal  person  of  the  United 
States  having  any  valid  lien  upon  the  interest  in  the  same,  may,  at 
any  time  within  sixty  days  after  said  sale,  appear  before  the  said 
board  of  tax  commissioners  in  his  or  her  own  'proper  person,  and,  if  a 
citizen,  upon  taking  an  oath  to  support  the  Constitution  of  the 
United  States,  and  paying  the  amount  of  said  tax  and  penalty,  with 
interest  thereon  from  the  date  of  the  said  proclamation  of  the  Presi- 
dent mentioned  in  the  2d  section  of  this  act,  at  the  rate  of  fifteen  per 
centum  per  annum,  together  with  the  expenses  of  the  sale  and 
subsequent  proceedings,  to  be  determined  by  said  commissioners,  may 
redeem  said  lots  of  land  from  said  sale,  etc. 

These  having  been  the  provisions  of  the  law  in  force  at  the 
time  of  the  tax  sales  under  consideration,  it  is  obvious  that  all 
sales  at  which  private  persons  became  purchasers  must  have 
been  made  under  the  first  quoted  clause  of  section  7  ;  and,  the 
price  bid  for  Arlington  ($26,200)  having  been  more  than  two- 
thirds  of  its  assessed  value  ($22,733),  and  it  having  been  struck 
off  to  the  United  States  at  such  price,  it  is  equally  obvious  that 
the  sale  of  Arlington  was  made  under  the  second  quoted  clause 
of  section  7,  and  could  not  have  been  made  under  the  clause 
first  quoted. 

Upon  this  state  of  the  law,  the  Supreme  Court  of  the  United 
States,  in  the  case  of  Bennett  "V.  Hunter ^  9  Wallace,  326,  in  which 
Bennett  had  purchased  land  under  the  first  clause  of  section  7 
above  quoted,  decided  that  a  tender  of  the  tax  by  an  agent  of 
the  owner  to  the  tax  commissioners,  before  the  tax  sale,  was  equiv- 
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alent  to  a  payment,  so  as  to  destroy  their  authority  to  sell  and  to 
render  their  sale  invalid ;  and  it  so  held,  notwithstanding  the 
language  of  the  first  above-quoted  clause  of  section  7,  providing 
that  sale  might  be  made  in  all  cases  in  which  the  owner  had 
not,  before  the  sale,  appeared  in  person  before  the  tax  commis- 
sioners, and  paid  ^ne  tax.  The  court  expressly  remarked  in  its 
decision,  that  it  "did  not  perceive  in  the  terms  of  the  act  any 
limitation  of  the  right  of  paying  the  tax  to  the  owner  in  his 
proper  person." 

In  ascertaining  who  was  authorized  to  pay  the  tax,  which  it 
expressly  said  was  the  only  question  in  the  case,  the  court  seemed 
to  feel  bound  to  confine  its  view  to  section  three  as  the  part  of  the 
act  which  determined  the  rights  of  the  owner  of  land  in  regard 
to  paying  the  tax — a  section  which  did  not  expressly  require 
the  owner  to  pay  in  person.  The  court  in  determining  this  ques- 
tion, refused  to  consider  the  terms  used  in  section  sevens  the  object 
of  which  section  was,  not  to  determine  the  rights  and  duties  of 
the  owper  of  taxed  land,  but  the  powers  and  duties  of  the  tax  com- 
missioners after  the  owner  had  failed  to  pay  the  tax.  It  was  not 
necessary  for  the  court  in  this  case  to  look  beyond  and  above 
the  terms  of  the  statute  in  determining  the  rights  of  the  owner  of 
taxed  land,  but  I  think  it  was  evidentiv  in  its  mind  that  there 
was  no  power  in  Congress  to  impose  conditions  much  less  dis- 
abilities upon  the  owner  of  land  subject  to  taxation,  as  to  the 
manner  o{ paying  the  tax  at  any  time  before  the  divestiture  of  his 
title  by  a  tax  sale  made  after  delinquency  and  forfeiture.  It  dis- 
tinguished the  indefeasible  right  of  the  owner  to  pay  the  tax  by 
an  agent  before  sale,  from  the  right  of  redeeming  the  land  after 
forfeiture  and  sale;  intimating  that  Congress  might  properly 
limit  the  right  of  redemption  to  the  owner  in  person,  while  it 
could  not  constitutionally  prohibit  payment  of  the  tax  by  an 
agent  before  the  sale.  I  say  that  it  was  not  necessary  for  the 
court  to  resort  to  this  higher  ground  in  deciding  Bennett  v.  Hun- 
ter, but  from  the  tenor  and  spirit  of  its  language  I  am  persuaded 
that  the  proposition  was  in  its  mind  that  Congress  had  no  power 
to  restrict  the  owner  of  land^  in  paying  the  tax^  to  payment  in 
his  own  proper  person. 

In  the  case  of  Ta^  v.  Irmin,  18  Wallace,  549,  the  tax  sale 
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of  the  land  had  been  made  to  a  private  purchaser  under  the 
first  quoted  clause  of  section  7.  In  that  case  no  tender  of  the 
tax  had  been  made  by  Irwin's  agent.  The  language  of  the 
record  on  this  point  in  the  court's  finding  of  the  facts  is : 

Whilst  the  said  premises,  however,  were  advertised  for  sale,  his 
(Irwin's)  brother-in-law  went  to  the  office  of  the  commissioners  to  see 
after  the  payment  of  the  tax  on  the  property,  but  made  no  formal  offer 
or  tender  of  payment,  because  such  offer  or  tender  was,  iu  effect, 
waived  by  said  commissioners,  they  declining  to  recognize  any 
tender  unless  made  by  the  owner  in  proper  person. 

This  case  diifered  from  that  of  Bennett  v.  Huntei*y  in  the  fact 
that  there  was  no  tender  of  the  tax  to  the  tax  commissioners  by 
the  friend  or  agent  of  the  owner.  The  owner's  brother-in-law 
merely  went  to  see  after  the  j>ayment  of  the  tax,  but  made  no 
formal  offer  or  tender  of  it,  that  being  virtually  waived  by  the 
commissioners  in  declining  to  recognize  any  tender  unless  made 
by  the  owner  in  proper  person.  Judging  from  the  language  of 
the  court,  the  decision  in  that  case,  as  I  read  it,  was  ba^ed  not 
merely  on  the  presumption  that*  an  offer  would  not  have  been 
made,  but  for  the  refusal  to  recognize  a  tender  by  an  agent  in 
that  particular  instance,  but  was  based  also  on  the  fact  that  it 
was  the  rule  and  practice  of  the  commissioners  so  to  refuse.  I 
think  a  careful  and  unbiassed  reading  of  the  decision  in  Tacey  v. 
Iifvin  leads  to  the  inevitable  conviction  that  it  was  based  chietly 
on  the  existence  of  that  rule  and  practice,  and  but  partially,  if 
at  all,  on  such  declarations  of  the  commissioners  on  the  occasion 
when  Irwin's  brother-in-law  called  "  to  see  about  jmying  the 
tax,"  as  deterred  him  from  making  a  formal  tender.  But  I  think 
the  higher  principle  on  which  both  of  the  decisions  under  review 
were  made  was,  that  the  language  quoted  in  section  7,  im- 
plying a  requirement  that  the  owner  should  pay  the  tax  in  per- 
son, was  overridden  by  the  superior  principle  of  constitutional 
law,  that  Congress  had  no  right  in  levying  a  tax  for  purposes  of 
revenue,  to  impose  disabilities  or  denounce  penalties  for  political 
conduct,  thereby  converting  revenue  laws  into  instruments  for 
indirectly  confiscating  that  entire  estate  in  land  which  the  Con- 
stitution forbids  Congress  from  confiscating  by  direct  laws. 

But  whatever  view  might  have  been  in  the  mind  of  the  court, 
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Bennett  v.  Hunter  and  Tacey  v.  Irvnn  were  cases  involving 
lands  which  were  sold  under  that  provision  of  section  7 
which  expressly  gave  authority  to  sell  in  all  cases  where  the 
owners  had  not  appeared  in  person  before  the  commissioners  and 
paid  the  tax.  The  court  decided  that  sales  thus  expressly 
authorized  were  nevertheless  void  when  the  owners  had  through 
friends  or  agents  tendered  payment  of  the  tax^  and  that  the  law 
would  presume  that  owners  were  ready  to  make  offer  of  payment 
by  friends  or  agents  if  ouch  offer  had  not  been  rendered  nuga- 
tory in  advance  by  a  rule  and  practice  of  the  commissioners  to 
receive  the  tax  only  from  owners  in  person.  If,  therefore,  sales 
expressly  authorized  by  the  language  of  section  7  were  void, 
then  for  a  stronger  reason  was  the  sale  of  Arlington  void,  which 
could  not,  as  I  conceive,  have  been  made  under  this  clause  of 
section  7,  apparently  containing  such  express  authority,  but 
was  made  under  another  clause  of  that  section,  which  author- 
ized sales  to  the  United  States  of  such  lands  as  the  President  * 
should  direct  to  be  purchased  for  military,  educational,  or  kindred 
purposes,  without  reference  to  whether  or  not  the  owner  had  • 
offered  to  pay  the  tax  by  a  friend  or  agent.  If  the  principle  on 
which  the  Supreme  Court  decided  the  sales  of  Hunter's  and 
Irwin's  lands  to  be  void  was  so  strong  as  to  override  express 
language  authorizing  them,  found  in  the  law,  it  certainly  may 
be  followed  in  the  present  case,  where  the  land  was  sold  under  a 
provision  which  in  terms  gave  no  authority  to  sell  lands  of  per- 
sons who  had  not  appeared  in  person  to  pay  the  tax. 

I  cannot  agree  with  defendants'  counsel  in  the  opinion  that  the 
two  clauses  in  section  7,  one  of  them  authorizing  sales  to  both 
government  and  private  persons,  but  restricting  the  government 
to  bids  not  exceeding  two-thirds  the  assessed  value  of  the  lands, 
and  the  other  clause,  directing  the  sale  of  lands  to  the  United 
States  without  restriction  of  price  when  the  President  ordered 
their  purchase  for  certain  purposes,  as  both  governing  in  such 
sales  as  that  of  Arlington.  I  think  the  clauses  are  distinct  and 
several,  each  of  them  authorizing  sales  which  could  not  have 
been  made  under  the  other.  The  sale  of  Arlington  could  not 
have  been  made  under  the  prior  clause  of  section  7,  because 
it  was  not  made  to  a  private  person,  nor  made  to  the  United 
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States  at  a  price  less  than  two-thirds  of  its  assessed  value.  How, 
therefore,  could  both  clauses  have  governed  in  this  sale?  The 
language  of  the  prior  clause  imposing  disabilities  as  to  the  pay- 
ment of  the  tax  by  restricting  the  right  to  owners  in  person,  is  for 
that  reason  to  be  construed  strictly,  is  to  be  given  as  limited  an 
application  as  possible,  and  is  not  unnecessarily  to  be  extended 
to  other  clauses  of  section  7. 

But  even  if  this  rule  of  construction  did  not  govern,  I  do  not 
think  that  the  language  of  the  clause  aiUhorizing  the  sale  of  the 
lands  of  all  owners  who  had  not  appeared  in  person  and  paid 
their  taxes,  could,  by  any  logical  construction,  be  extended  to 
the  other  clauses  of  section  7.  This  clause  is  an  independent 
provision,  not  found  in  the  original  law,  not  necessary  to  the  sense 
of  any  other  part  of  the  law  either  in  its  original  or  present  form, 
not  connected  grammatically  or  in  logical  course  of  thought  with 
the  context,  but  interjected  into  a  place  in  the  section  no  better 
suited  to  its  admission  than  any  other  place,  and  having  every 
characteristic  of  a  piece  of  patchwork.  I  do  not  think  it  has 
'  any  control  over  the  other  clause  standing  at  a  distance  from 
it  in  section  7,  under  which  Arlington  was  Sold ;  and  I  do  not 
think  that  the  theory  of  defendants'  coilnsel  that  the  two  clauses 
apply  inseparably  to  all  sales  is  tenable. 

I  do  not  think  I  ought  to  pass  unnoticed  the  distinction  which 
defendants'  counsel  drew  in  their  argument  for  their  instruction 
No.  1,  between  a  tax  sale  made  to  a  private  purchaser,  such  as  was 
passed  upon  by  the  Supreme  Court  in  the  two  cases  which  have 
been  under  consideration,  and  a  sale  made  to  the  United  States,  no 
instance  of  which  has  been  considered  by  the  Supreme  Court  in 
connection  with  the  question  whether  or  not  an  owner  could  pay 
his  tax  by  an  agent  and  not  in  person.  They  base  this  distinc- 
tion upon  the  pretension  that  although  under  the  decisions  of  the 
Supreme  Court  in  the  two  cases  referred  to,  a  tender  or  offer  of 
the  tax  made  before  the  tax  sale  by  a  friend  or  agent  of  the 
owner  is  valid  against  the  purchaser,  if  the  land  be  afterwards 
purchased  by  a  private  person ;  yet,  if  the  purchaser  turn  out  to 
be  the  United  States,  that  fact,  under  the  language  of  the  first- 
quoted  clause  of  section  7,  will  retroactively  render  the  tender 
or  offer  of  the  tax  by  a  friend  or  agent,  which  was  valid  and 
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sufficient  before  the  sale,  void  afterwards  as  against  the  United 
States.  I  have  already  expressed  the  opinion  that  the  language 
in  the  clause  of  section  7  referred  to,  does  not  apply  to  a  sale 
to  the  government  made  under  direction  of  the  President,  as  this 
sale  of  Arlington  was.  But  even  if  the  case  were  otherwise,  I  do 
not  see  how  such  a  distinction  as  counsel  have  taken  can  be 
maintained. 

The  decisions  in  Bennett  v.  Hunter  and  Tacey  v.  Irwin  were 
intended  to  define  the  rights  of  owners  of  lands  assessed  with 
taxes,  during  the  period  anterior  to  the  tax  sales.  The  first  de- 
cision distinguished  between  the  rights  of  a  landowner  before 
the  tax  sale  and  his  rights  after  the  sale.  It  held  that,  as  the 
object  of  the  law  under  review  was  to  raise  taxes  and  not  to  in- 
flict penalties  for  political  conduct,  it  must  be  construed  with  ref- 
erence to  and  in  aid  of  that  object.  It  held  that  an  owner  of 
taxed  land  had  a  right  to  pay  the  taxes  due,  through  a  friend  or 
agent  before  sale;  and  the  Chief  Justice,  I  repeat,  discriminated 
between  this  right  of  paying  taxes  by  an  agent,  and  the  absence 
of  the  right  to  redeem  lands  after  their  sale  for  taxes,  except  in 
person.  Those  decisions  establish  the  right  of  any  owner  of  land, 
taxable  under  the  laws  of  Congress  imposing  direct  taxes,  to  pay 
the  tax  by  a  friend  or  agent,  at  any  time  before  the  tax  sale. 

If  the  owner  had  this  right  to  tender  or  offer  payment  of  a  tax 
through  a  friend  or  agent  at  any  time  before  a  sale,  and  the  right 
was  denied  him,  then  it  is  difficult  to  see  how  a  subsequent  sale 
to  a  particular  purchaser  could,  by  ex  post  facto  and  penal  ope- 
ration, annul  that  right.  A  law  which  makes  such  discrimina- 
tion would  seem  to  be  unconstitutional,  not  only  in  giving  to  an 
act  performed  by  government  officials  under,  it  an  ex  post  facto 
and  penal  effect,  but  also  in  depriving  a  person  of  his  vested 
right  in  property  by  a  process  other  than  "  due  process  of  law," 
as  that  phrase  is  used  by  the  Constitution.  The  impolicy  of  such 
a  provision  of  law  is  as  obvious  to  me  as  its  unconstitutionality. 
Its  evil  would  be  liable  to  fall  not  only  upon  disloyal  but  upon 
the  most  loyal  citizens.  A  severe  illness  lasting  only  ninety  or 
a  hundred  days,  would  subject  the  owner  of  land  to  the  irre- 
claimable loss  of  its  possession  and  of  all  but  two-thirds  of  its 
value;  for  the  period  of  advertisement  added  to  the  sixty  days 
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allowed  by  the  act  for  redemption,  would  require  an  illness  of 
less  than  a  hundred  days  to  divest  a  citizen  of  his  estate. 

We  can  imagine,  too,  a  case  of  even  grosser  injustice,  which 
might  happen  hf  accident,  though  my  respect  for  the  government 
forbids  me  to  think  it  could  be  morally  possible  by  design.  It 
might  happen  by  accident  that  government,  desiring  a  piece  of 
land  belonging  to  a  loyal  citizen  engaged  in  its  military  service, 
might  in  time  of  war  order  his  command  to  a  distant  and  pro- 
tracted service,  rendering  it  impossible  for  him  "  to.  appear  in 
person  before  the  tax  commissioners  and  pay  the  amount  of  his 
tax,"  and  thereby  bring  on  a  sale  of  it  for  taxes,  at  which  sale  it 
would  itself  have  the  power  to  obtain  the  land  irreclaimably. 
The  familiar  expedient  employed  by  King  David  towards  Uriah 
would  here  be  repeated  by  accident.  I  doubt  the  constitutional- 
ity of  any  provision  of  a  law  for  raising  revenues  which  would 
subject  to  forfeiture  lands  upon  which  the  taxes,  when  tendered 
in  behalf  of  the  owner,  would  by  its  own  terms  be  prohibited 
from  being  received.  A  law  passed  for  raising  taxes,  if  contain- 
ing provisions  inflicting,  without  trial,  disabilities  and  penalties 
for  political  conduct,  in  defeat  of  revenues,  would  be  construed 
by  any  court  liberally  in  aid  of  the  provisions  for  raising  reve- 
nues, and  very  narrowly  as  to  the  provisions  inflicting  penalties 
in  defeat  of  revenues.  I  think  I  may  construe  the  decisions  of 
the  Supreme  Court,  in  the  two  cases  which  have  been  cited,  as 
going  to  the  extent  of  holding  that  the  owner  of  land  assessed 
for  taxes  under  the  laws  of  1862-63  might  pay  them,  or  tender 
or  offer  to  pay  them,  through  an  agent,  at  any  time  before  the 
tax  sale,  as  against  all  purchasers,  whether  private  individuals 
or  the  United  Statc^.  I  therefore  feel  bound  to  refuse  the  in- 
struction No.  1,  prayed  for  by  defendants'  counsel. 

On  the  other  hand,  ou  the  authority  of  the  decisions  of  the 
Supreme  Court  in  Bennett  v.  Hunter^  and  Tacey  v.  Irwin,  ren- 
dered upon  the  proceedings  of  the  same  tax  commissioners  as  sold 
Arlington,  and  the  validity  of  whose  certificate  of  sale  is  now 
impeached  on  the  same  grounds  as  were  relied  upon  in  those 
cases,  I  feel  not  only  authorized,  but  bound,  to  give  the  two  in- 
structions asked  for  by  the  plaintiff; 

They  are  in  these  words : 
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INSTRUCTIONS   FOB  THE  PLAINTIFF. 

1.  If  the  jury  l)elieve  from  the  evidence  that  Philip  R.  Fen- 
dall,  for  and  on  behalf  of  the  owner  of  the  property  in  contro- 
versy, prior  to  the  sale  thereof  of  the  tax  commissioners,  on  the 
11th  day  of  January,  1864,  offered  to  pay  the  amount  chargea- 
ble on  said  property,  under  the  act  of  Congress  entitled  "  An  act 
for  the  collection  of  direct  taxes  in  insurrectionary  districts  with- 
in the  United  States,  and  for  other  purposes,^'  approved  June 
7th,  1862,  and  the  acts  amendatory  thereof;  and  that  said  offer 
was  refused  by  said  commissioners  because  it  was  not  made  by 
the  owner  in  person,  then  said  sale  was  unauthorizeil,  and  con- 
ferred no  title  upon  the  purchaser. 

2.  If  the  jury  believe,  from  the  evidence,  that  the  commission- 
ers, prior  to  January  11th,  1864,  established,  announced,  and 
uniformly  followed  a  general  rule,  under  which  they  refused  to 
receive,  on  property  which  had  been  advertised  for  sale,  from 
any  one  but  the  owner  or  a  party  in  interest,  in  persoUf  when 
offered,  the  amount  chargeable  upon  said  property,  by  reason  of 
said  acts  of  Congress,  then  said  rule  dispensed  with  the  necessity 
of  a  tender,  and  in  absence  of  proof  to  the  contrary  the  law  pre- 
sames  that  said  amount  would  have  been  paid,  and  the  court  in- 
structs the  jury  that,  upon  such  a  state  of  facts,  the  sale  of  the 
property  in  controversy,  made  on  the  said  11th  day  of  January 
1864,  was  unauthorized,  and  conferred  no  title  upon  the  pur- 
chaser. 

The  verdict  of  the  jury  was  for  the  plaintiff. 

The  defence  on  the  coming  in  of  the  verdict  moved  to  set  it 
aside  as  contrary  to  the  law  and  the  evidence  of  the  case,  and 
the  motion  was  entered  and  set  for  hearing  at  an  adjourned  term 
of  the  court  in  the  April  following. 

At  thetimeset  for  the  hearing  of  the  motion  defendants'  counsel 
relied  upon  a  decision  which  had  been  shortly  before  made  in  the 
case  of  Chrr  v.  The  United  States,  since  reported  in  Otto.  But 
the  judge  did  not  think  the  case  so  conclusive  as  to  justify  a  new 
trial,  and  a  renewal  of  his  ruling  on  the  question  of  jurisdiction. 
He  has  filed  the  following  note  on  that  case : 
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NOTE  OP  THE   JUDGE  ON   THE   CASE  OF  CARR  V.   THE 

UNITED  STATES. 

HUGHES,  J. — In  the  case  of  Out  v.  United  States  the  court 
below  and  the  Supreme  Court,  on  a  bill  brought  by  the  United 
States  to.  test  the  validity  of  the  title  in  real  property,  both  held 
that  the  United  States  were  entitled  on  the  law  and  evidence,  of 
right,  to  the  property.  There  had  been  previous  suits  before  State 
justices  of  the  peace,  and  in  county  and  other  local  State  courts,  in 
which  the  title  of  the  grantor  of  Carr  had  been  held  good  by 
these  courts  ;  but  in  none  of  these  suits  were  the  United  States 
a  party  of  record,  and  only  in  some  of  these  State  courts  were  its 
oflScers  or  agents  parties.  The  decision  of  the  Supreme  Court  in 
this  case  of  Carr  v.  United  States  is  tjiat  judgments  of  inferior 
State  courts  to  which  the  United  States  were  not  a  party  did  not 
estop  the  United  States  from  setting  up  their  right  in  a  suit  in 
which  they  are  properly  a  party.  This  is  true  on  the  general 
principles  of  estoppel.  There  is  a  dictum  in  the  case  that  where 
it  appears  in  the  course  of  a  suit  for  possession  that  the  posses- 
sion assailed  is  that  of  the  government  the  suit  ought  to  cease ; 
but  this  is  a  dictum,  and  I  am  not  at  liberty  that  the  court  would 
intend  by  a  dictum  to  overrule  its  own  judgments  in  the  cases 
of  Meigs  v.  McQung,  Wilcox  v.  Jackson,  Grisar  v.  McDowell, 
and  Cooley  v.  0^  Conner, 

This  case  of  Carr  was  one  in  which  the  legal  title  and  the 
equities  were  on  the  side  of  the  United  States,  in  which  this  was 
decided  to  be  the  case,  and  in  which  the  Supreme  Court  goes  on 
to  decide  that  contrary  decisions  on  this  title  in  inferior  State 
courts  in  suits  to  which  the  United  States  were  not  a  party  did 
not  estop  the  United  States  from  recovering. 

The  case  at  bar — ^the  Arlington  case — is  the  reverse  of  this. 
The  jury  on  the  facts,  and  the  court  on  the  law  of  the  case,  have 
decided  that  the  plaintiff  is  entitled  to  recover  the  land.  The 
statutory  law  regulating  the  practice  expressly  allowed  the  right 
to  be  tried  after  service  of  the  declaration  in  ejectment  on  the  oc- 
cupant of  the  land,  and  in  the  action  of  ejectment  the  government 
voluntarily  intervened.  There  is  no  question  of  estoppel  here. 
The  case  has  gone  to  a  verdict.     Nothing  remains  to  be  done  ex- 
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oept  to  enter  judgment  so  that  the  case  may  go  before  the  Supreme 
Court  on  a  writ  of  error,  or  for  execution  to  issue  on  the  judg- 
ment. I  should  not  be  willing  to  order  the  execution  under  any 
circumstances ;  but  I  do  see  nothing  in  the  case  of  Carr  v.  United 
Sides  to  require  me  to  dismiss  this  suit  at  the  present  time. 


ITnited  States  Circuit   Court,  Eastern  District  of    Virginia,  at 

Alexandria,  January  ISth,  1878. 

W.  T.  Blackwell  &  Co.  v.  W.  E.  Dibrell  &  Co. 

The  right  of  exclusively  using  the  word  Durham  in  labels  on  smoking  tobacco 
belongs  to  manufacturers  of  the  article  in  the  town  of  Durham,  North 
Carolina;  and  « 

The  right  of  exclusively  using  the  word  in  connection  with  the  picture  of  a 
Durham  bull  in  labels  on  smoking  tobacco  belongs  to  W.  T.  BlackwoU  <& 
Co.,  of  that  town. 

The  right  to  use  a  trademark  is  forfeited  by  non-aser  for  a  period  of  eight 
years,  and  cannot  be  resumed  in  prejudice  of  one  who  had  used  it  exclu- 
sively during  the  period  of  abandonment. 

The  assignment  by  one  partner  of  all  his  interest  in  a  firm  to  his  co-partner 
carries  with  it,  if  not  expressly  reserved,  the  right  to  the  exclusive  use  of  a 
trademark  of  the  firm. 

A  trademark  consisting  of  a  word  and  symbol  arbitrarily  assumed,  may  be  lost 
by  non-use  by  its  owner,  especially  if  the  disuse  continues  as  long  as 
eight  years. 

If  an  equivalent  trademark,  without  any  knowledge  of  the  first,  be  originated 
and  devised  by  another  person  during  such  period  of  disuse,  that  other 
penion  may  thereby  acquire  a  right  of  exclusive  use  in  the  second  trade- 
mark. 

If  this  second  trademark  during  such  period  of  abandonment  acquires  a'public 
and  valuable  geographical  and  commercial  signification,  so  that  the  use  of 
the  original  trademark  as  an  arbitrary  one  would  operate  to  deceive  and 
defraud  the  public,  a  court  of  equity  may  enjoin  against  such  use  of  the 
original  one. 

In  chancery. 

Some  time  before  the  year  1860  the  North  Carolina  Railroad 
was  laid  off  over  the  farm  of  Dr.  Bartlett  Durham,  in  Orange 
County,  North  Carolina.  A  station  was  established  there,  and 
called  Durham  Station.    This  spot  shortly  became  the  seat  of  a 
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small  tobacco  factory,  a  blacksmith  shop,  a  tavern,  and  the  resi- 
dence of  two  or  three  families.  It  remained  an  insignificant 
place  until  after  the  civil  war,  in  1865.  It  then  began  to  grow 
up  under  the  effects  of  a  very  prosperous  tobacco  business,  which 
had  risen  there.  In  1866  it  was  incorporated  as  a  town  and 
called  Durham.  Now  it  is  a  place  of  several  thousand  inhabi- 
tants, and  of  a  very  large  business. 

The  original  tobacco  factory  of  1860  was  conducted  by  the 
firm  of  Morris  &  Wright.  This  firm  principally  manufactured 
plug  tobacco,  but  it  utilized  its  clippings  and  waste  tobacco  by 
putting  it  in  bags  and  disposing  of  it  as  smoking  tobacco. 

Some  time  before,  or  in  1861,  one  of  the  partners  of  this  firm, 
Wesley  A.  Wright  (who  is  connected  with  the  defence  in  this 
suit),  sold  out  all  his  interest  to  the  other  partner,  Morris,  and  went 
off  into  the  neighborhood,  where  he  manufactured  tobacco  in  arude 
way  for  a  year,  and  then  joined  the  Confederate  array  and  disap- 
peared from  Durham  Station.  To  that  place  he  has  not  returned, 
either  to  reside  or  do  business.  He  seemed  to  have  paid  a  visit 
there  about  1871  or  1872.  We  first  hear  of  him  after  the  war, 
as  a  tobacco  manufacturer,  in  1869,  in  Liberty,  Virginia.  He 
then  went  to  Ste warts vi lie,  near  Liberty.  Hearing  that  J.  R. 
Green,  a  successor  to  Morris  &  Wright,  at  Durham,  was  using 
the  Durham  bull  as  a  trademark,  he  adopted  the  device  of  the 
head  and  neck  of  a  short-horn  bull  on  his  tobacco.  While  at 
Lynchburg,  in  1871,  Wright  sold  to  L.  L.  Armistead  a  patent 
which  he  had  then  recently  obtained,  No.  111,712,  for  acompound 
liquid  flavoring — which  he  used  in  making  an  "improved  smok- 
ing tobacco,"  called  "Durham  Smoking  Tobacco,"  in  which  ap- 
pellation he  used  the  word  Durham  as  an  arbitrary  term  for  the 
smoking  tobacco  made  with  the  said  patented  flavoring  liquid. 
Record,  p.  211.  AH  right  to  use  the  word  thus  derived  by  Armi- 
stead was  sold  by  Armistead  in  September,  1872,  to  the  firm  of 
W.  T.  Blackwell,  then  consisting  of  W.  T.  Blackwell  and  Julian 
S.  Carr,  of  Durham,  N.  C.  Record,  p.  207.  It  appears  from  the 
answer  of  defendants,  Dibrell  &  Co.,  that  they  are  and  have 
been  using,  "  with  the  consent  and  by  the  authority  of  the  said 
W^esley  A.  Wright,  a  label  substantially  the  same"  as  that  used 
by  the  complainants,  and  filed  by  them  oa  an  exhibit^  to  wit :  A 
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labely  having  the  words  and  device,  "Established  1860  at  Dur- 
ham, X.  C,  the  Original  Durham  Smoking  Tobacco,  W.  A. 
Wright,  originator  and  patentee." 

The  original  factory  of  Morris  &  Wright,  at  Durham's  Sta- 
tion, went  on  under  different  proprietors,  and  its  business  has 
gradually  developed  into  that  now  conducted  by  W.  T. "Black well 
&  Co.,  the  complainants  in  this  suit.  It  is  probably  the  largest 
manufactory  of  smoking  tobacco  in  the  world. 

Those  who  profess  to  know,  ascribe  the  prosperity  which  has 
attended  this  business  to  the  peculiar  excellence  of  the  tobacco 
grown  in  several  counties  north  of  Durham,  which  market  their 
product  at  that  place.  They  say  that  it  is  through  the  influence 
of  the  climate  or  soil,  or  both,  that  the  tobacco  raised  in  the  coun- 
ties of  Alamance,  Orange,  Caswell,  Person,  and  Granville,  in 
North  Carolina,  three-fourths  6f  which  is  brought  to  Durham, 
has  this  quality.  It  is  probable  that  there  is  more  demand  for 
the  Durham  tobacco  as  a  smoking  tobacco  than  for  any  other 
grown  in  the  United  States.  It  is  regarded  as  superior  to  all 
other  articles  for  making  granulated  tobacco  on  account  of  its 
bright  color  and  fine  natural  flavor ;  its  being  chiefly  flue,  sun, 
or  air  cured,  and  thin  in  the  leaf  and  sweet.  Nineteen-twentieths 
of  the  tobacco  manufactured  at  and  sent  from  Durham  are  grown 
in  the  counties  named.  Durham  is  the  principal  market  for  the 
tobacco  of  these  counties. 

A  circumstance  which  is  claimed  to  have  given  this  tobacco 
the  most  sudden  and  widespread  celebrity  was  the  following : 
Just  at  the  close  of  the  war  the  factory  at  Durham,  which  has 
been  mentioned,  had  come  down  by  aSvsignment  and  succession 
to,  and  was  then  conducted  by,  one  J.  R.  Green.  At  the  time 
that  Sherman's  and  Johnston's  armies  were  in  Orange  County, 
Green  happened  to  have  a  large  quantity  of  loose  leaf  tobacco 
lying  in  bulk  on  the  floor  of  his  factory.  Of  course  this  was  a 
prey  which  soldiers  of  either  army  as  they  passed  along  eagerly 
seized  upon,  and  the  evidence  is  that  the  whole  of  this  loose  to- 
bacco was  thus  carried  away,  and  as  the  armies  were  soon  dis- 
banded much  of  it  is  conjectured  to  have  been  carried  to  distant 
parts  of  the  Union.  At  all  events  the  excellent  quality  of  this 
smoking  tobacco   speedily  obtained   widespread    advertisement 
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and  celebrity,  and  ever  since  then  orders  have  come  to  Durham 
from  every  quarter  of  the  United  States. 

J.  R.  Green  found  his  business  growing  up  rapidly  under  his 
hands.  He  at  once  adopted  as  his  brand  or  label,  and  put  it 
upon  his  bags,  the  words,  "  Durham  Snloking  Tobacco."  He 
connected  with  these  words  the  side  figure  of  a  short-horn  bull, 
as  a  symbol  of  the  word  Durham ;  and  he  had  a  full-size  paint- 
ing of  such  a  bull  placed  broadside  upon  his  factory,  in  conspicu- 
ous view  of  the  railroad,  as  an  advertisement  of  his  business  to 
all  travellers.  Green  having  died,  his  business  passed  by  suc- 
cession and  assignment  to  Black  well  and  others,  and  is  now  con- 
ducted by  W.  T.  Blackw^ell  &  Co.,  the  complainants  in  this  cause. 
The  name  Durham  placed  in  Green's  brand  was,  of  course,  sug- 
gested by  the  place  where  the  species  of  tobacco  in  which  he 
dealt  was  principally  marketed,  and  was  intended  as  descriptive 
of  that  tobacco.  It  indicated  tobacco  grown  in  what  Wheeler 
calls  the  "Golden  Belt  of  North  Carolina."  The  trademark  of 
a  Durham  bull  was  naturally  assumed  as  a  symbol  of  the  word 
Durham,  which  had  come  to  characterize  the  particular  growth 
and  quality  of  tobacco  which  is  marketed  and  manufactured  at 
Durham. 

Those  who  claim  under  Wright  disclaim  that  the  word  Dur- 
ham, as  used  by  him  and  them,  has  any  reference  to  the  place, 
Durham's  Station,  or  Durham,  in  North  Carolina,  or  to  the 
tobacco  marketed  there  by  planters.  They  claim  that  Wright, 
when  he  manufactured  tobacco  near  Durham's,  a  place  then  of 
utter  insignificance,  used  the  word  Durham  as  an  arbitrary  term; 
that  his  tobacco  was  flavored  with  certain  liquids  invented  and 
artificially  concocted  by  him;  that  it  was  this  flavoring, and  not 
the  soil  or  climate  of  the  region  trading  to  Durham,  that  gave 
his  tobacco  its  excellence,  and  that  the  name  Durham  and  the 
device  of  a  Durham  bull  were  suggested  to  him  about  the  year 
1860  by  seeing  the  brand  of  Durham  mustard  on  a  tin  box. 
Wright's  testimony  on  this  head  is  as  follows:  Was  in  business 
at  Liberty,  Va.,  in  1869;  that  was  the  first  time  the  bull's  head 
was  used ;  first  view  was  to  adopt  the  entire  bull  in  connection 
with  the  word  Durham ;  the  reason  of  not  doing  so  was  that  his 
two  sons  in  Kentucky  wrote  him  that  J.  R.  Green,  of  Durham, 
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N.  C.^  had  adopted  the  bull  on  his  brand,  and  he  did  not  wish 
to  interfere  with  anything  that  was  ahead  of  him;  first  conceived 
the  idea  of  using  the  word  Durham  and  the  bull  in  connection 
with  it  in  1860;  and  the  reason  why  he  did  not  carry  it  out 
until  1869  was  his  inability  to  do  so  for  want  of  funds;  the  idea 
was  first  suggested  by  picking  up  a  card  [can?]  of  Durham  mus- 
tard with  the  vignette  of  a  bull  on  it. 

Wright  claims  that  Morris  &  Wright  used  the  word  Durham 
on  their  labels  in  1860,  and  that  he  himself  used  the  word  in  his 
label  when  living  near  Durham  in  1861 ;  but  the  evidence  on 
this  point  is  not  at  all  conclusive. 

On  the  other  hand,  the  complainants  deny  that  the  word  Dur- 
ham was  used  at  all  before  1865  or  1866,  either  on  the  labels  of 
Morris  &  Wright  or  of  any  of  the  successive  firms  which  followed 
the  original  firm  of  Morris  &  Wright  in  the  business  at  Dur- 
ham's. If  it  was  used,  however,  they  claim  the  right  to  the  ex- 
clusive use  of  it  as  successors  and  assignees  of  Morris,  who  bought 
out  Wright's  interest  in  the  business  of  Morris  &  Wright.  They 
insist,  moreover,  that  Durham  as  descriptive  of  tobacco,  is  a  geo- 
graphical term,  which  first  gained  its  significance  just  after  the 
war,  in  1865-66 ;  that  it  derived  its  significance  solely  from  the 
use  of  it  by  J.  R.  Green;  and  that,  as  Green's  successors,  they 
are  entitled  to  the  exclusive  use  of  it.  They  patented  a  trade- 
mark in  1870  (No.  122),  their  patent  describing  their  trademark 
as  ^'  painted  on  glazed  paper,  upon  which  is  represented  a  side 
view  of  a  Durham  bull  and  the  words  '  Genuine  Smoking  To- 
bacco.' '' 

In  1871  a  suit  was  brought  in  the  Superior  Court  of  North 
Carolina  by  W.  T.  Blackwell  against  W.  A.  Wright  {Blackwell 
V.  Wright,  73  N.  C.  310),  in  which  the  complainant,  claiming  a 
right  to  the  exclusive  use  of  the  word  Durham  as  a  descriptive 
term  for  his  smoking  tobacco,  on  the  same  label  with  his  sym- 
bolic trademark  of  the  side  view  of  a  short-horn  bull,  sought  to 
enjoin  the  defendant  Wright  from  using  the  word  Durham  as  a 
description  of  his  smoking  tobacco  upon  a  label  similar  in  color, 
material,  and  general  appearance,  having  on  it  the  head  and  neck 
of  a  short-horn  bull.  The  suit  was  a  trademark  suit,  and  the 
complaint  contained  no  charge  of  fraud  in  deceiving  the  public, 
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and  no  prayer  for  an  injunction  to  prevent  the  use  of  a  label 
deceptively  assimilated  to  that  of  the  complainant.  The  suit, 
after  going  to  the  Sdpreme  Court  of  North  Carolina,  was  dis- 
missed on  demurrer  to  the  complaint,  the  demurrer  being  based 
on  the  ground  that  the  complainant  did  not,  by  formal  allega- 
tions of  assignments,  trace  his  title  to  the  exclusive  use  of  the 
trademark  in  question  from  J.  R.  Green. 

In  the  same  year  a  suit  was  brought  in  the  United  States  Cir- 
cuit Court  for  the  Western  District  of  Virginia,  at  Lynchburg, 
by  W.  T.  Blackwell  and  J.  S.  Carr,  partners,  trading  under  the 
firm  name  of  W.  T.  Blackwell,  against  L.  L.  Armistead.  See 
infraj  p.  163,  and  Blackwell  v.  Armisiead,  Browne  on  Trade- 
marks, 510.  In  that  suit  the  complainants  claimed  the  exclu- 
sive right  to  use  the  trademark  already  described,  including  the 
word  Durham  and  the  side  view  of  a  short- horn  bull ;'  charged 
an  infringement  of  it  by  Armistead,  as  assignee  of  William  A. 
Wright,  in  the  use  of  the  label  of  Wright,  also  already  de- 
scribed ;  and  prayed  an  injunction  against  all  further  use  of  the 
last-named  label.  In  this  suit  the  complainants  prevailed,  and 
a  perpetual  injunction  was  granted ;  and  the  matters  in  contro- 
versy were  afterwards  compromised. 

Upon  this  condition  of  facts,  the  complainants,  W.  T.  Black- 
well  &  Co.,  a  firm  now  consisting  of  W.  T.  Blackwell,  James  R. 
Day,  and  Julian  S.  Carr,  of  Durham,  N.  C,  have  brought  their 
bill  into  this  court  against  W.  E.  Dibrell  and  W.  W.  Phillips, 
partners,  doing  business  in  Richmond,  Va.,  under  the  firm  name 
of  W.  E.  Dibrell  &  Co.  The  complainants  claim  an  exclusive 
right  to  use  the  trademark  described  in  their  patent  (No.  1 22) ; 
they  charge  that  the  defendants  are  using  the  device  and  trade- 
mark which  has  been  described  as  an  imitation  of  their  own  and 
in  infringement  of  their  exclusive  right ;  they  allege  that  the 
defendants  nowhere  put  their  own  name  upon  their  labels,  and 
that  they  disclose  by  such  concealment  an  intention  to  defraud 
the  complainants  and  the  public  generally ;  and  they  charge  also 
that  by  the  use  of  said  lal)el  and  trademark  the  defendants  are 
practicing  a  fraud  and  deception  by  which  the  public  are  deluded, 
and  induced  to  buy  the  said  smoking  tobacco  as  and  for  smoking 
tobacco  made  in  Durham  by  the  complainants.     They  charge 
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also  that  the  decree  in  the  suit  of  BlackweU  v.  Armistead  estops 
Wright  and  all  others  claiming  under  him  from  using  the  Wright 
label.  The  bill  prays  for  an  account  and  for  a  perpetual  injunc- 
tion. 

The  answer  of  defendants  denies  the  right  of  complainants  to 
the  exclusive  use  of  the  word  Durham  in  their  label ;  denies  that 
the  Wright  label  is  a  fraudulent  simulation  of  Blackwell's; 
founds  their  own  title  to  use  it  upon  the  title  of  Wright,  origi- 
nating in  1860,  and  claimed  to  be  still  subsisting;  and  denies  any 
intention  to  defraud  the  complainants  or  deceive  the  public.  The 
answer  also  claims  that  BlackweU  and  W.  T.  BlackweU  &  Co. 
are  estopped  from  claiming  the  exclusive  use  of  the  word  Dur- 
ham in  their  label  by  the  decree  of  the  Supreme  Court  of  North 
Carolina  in  the  csise  of  BlackweU  w,  Wright. 

Mr.  Solicitor-General  Samuel  F.  Phillips  and  W.  A.  Maury, 
of  W^ashington;  Mr.  Legh  R.  Pace,  of  Richmond;  Mr.  John 
W.  Daniel,  of  Lynchburg;  and  Messrs.  Merriman,  Fuller  & 
Ashe,  of  North  Carolina,  appeared  for  the  complainants ;  and 
Mr.  W.  D.  Browne,  of  Washington ;  Mr.  George  Harding,  of 
Philadelphia;  and  Messrs.  Williams  and  Digges,  of  Lynchburg, 
and  John  O.  Steger,  of  Richmond,  appeared  for  the  defendants. 

The  following  opinion  was  delivered  by 

HUGHES,.  J. — It  is  useless  to  review  all  the  points  relied  upon 
by  counsel  on  each  side  in  their  able  arguments  in  the  cause.  I 
shall  consider  only  those  questions  upon  which,  in  my  judgment? 
the  case  really  turns. 

I  shall  first  deal  with  the  objection  of  estoppel,  or  res  judicaia^ 
urged  by  each  party  against  the  other. 

In  order  for  one  suit  to  constitute  an  estoppel  upon  any  party 
to  another  suit,  four  conditions  must  coexist,  viz. :  1st.  There 
must  be  an  identity  of  the  cause  of  action.  2d.  There  must  be 
an  identity  of  parties  to  the  suit.  3d.  There  must  be  an  identity 
in  the  character  or  quality  of  the  respective  parties;  and  4th. 
There  must  be  an  identity  of  the  thing  in  question.  See  Smith  v. 
Turner^  1  Hughes,  375. 

These  conditions  of  identity  do  not  exist  between  the  present 
case  and  either  of  the  cases  of  BlackweU  v.  Wriglvt  or  Blackwell 
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V.  Amiistead,  Those  cases,  therefore,  do  uot  operate  as  estop- 
pels. Nor  do  they  at  all  affect  the  one  now  under  consideration, 
except  so  far  as  they  are  precedents  of  authority  upon  the  prin- 
ciples which  were  decided  by  them.  In  BlackweU  v.  Wright  the 
decision  was  upon  demurrer  to  the  complaint;  and,  in  technical 
effect,  it  was  only  that  BlackweU  had  not  traced  his  title  to  his 
trademark  by  proper  allegations  from  Green ;  while,  on  the 
merits,  the  decision  went  only  so  far  as  to  determine  that  the 
allegations  of  the  complaint  did  not  make  a  case  of  exclusive 
right  to  the  trademark  for  the  plaintiff.  The  complaint  there  did 
not  charge  that  Wright's  use  of  the  trademark  was  a  fraud  upon 
the  public,  or  pray  for  an  injunction  on  that  ground.  None  of 
these  allegations  can  be  made  of  the  complainants'  bill  in  this  case. 

In  BlackweU  v.  Armistead  it  is  true  that  the  decision  was  upon 
the  principal  questions  raised  in  the  present  case ;  but  owing  to 
the  character  of  the  pleadings  it  was  based  upon  grounds  nar- 
rower and  more  technical  than  those  upon  which  I  propose  to 
found  the  present  decision.  That  suit  was  a  trademark  case. 
This  is  more,  and  involves  the  question  of  the  fraudulent  use  of 
a  trademark,  to  the  injury  of  the  public  at  large,  as  well  as  of 
the  complainants.  Therefore,  neither  of  the  two  cases  which 
have  been  urged  in  estoppel  governs  even  as  precedents  the 
present  one,  which  I  shall  now  proceed  to  consider. 

Two  questions  arise  as  to  the  pleadings  and  evidence : 

1st.  The  first  is,  whether  the  defendants  have  any  right  at  all 
to  use  a  label  in  which  the  word  Durham  is  used  as  descriptive 
of  smoking  tobacco,  and  in  which  the  figure  of  a  short-horn  bull 
is  used  as  a  symbol  of  the  word  Durham ;  their  right  to  the  ex- 
clusive use  of  it  not  being  claimed. 

2d.  The  second  question  is,  whether  the  complainants  have  a 
right  to  the  exclusive  use  of  such  a  label. 

In  considering  the  first  question,  I  shall,  for  the  sake  of  brevity, 
speak  of  the  defendants'  right  to  use  the  label  described  as 
Wright's,  inasmuch  as  their  title  to  use  such  a  label  could  come, 
under  the  evidence  in  this  cause,  only  from  Wright. 

Has,  then,  Wright,  or  his  assignees,  now,  or  have  they  at  any 
time  since  1865,  had  any  right  at  all  to  use  a  label  having  in  it 
the  word  Durham,  as  descriptive  of  smoking  tobacco,  and  hav- 
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ing  also  in  it  the  figure  of  a  short-liom  bull,  or  any  part  of^that 
animal,  as  a  symbol  of  the  word  Durham  ?     Of  course  their  title 
to  use  the  word  and  the  symbol  stands  on  the  same  basis;  if  it  • 
falls  as  to  the  word  it  falls  also  as  to  the  symbol  of  the  word. 

There  can  be  no  doubt  of  Green's  original  right  to  the  exclu- 
sive use  of  the  full  figure  of  a  short-horn  bull  as  a  trademark. 
That  IS  virtually  conceded  by  Wright  himself  in  his  testimony. 

As  to  the  word  Durham  as  descriptive  of  smoking  tobacco,  the 
right  to  use  it  is  in  this  cause  claimed  by  defendants,  who  do  busi- 
ness in  Richmond,  Va.,  and  who  advertise  and  sell,  as  Durham 
smoking  tobacco,  tobacco  which  they  put  up  in  Richmond,  and 
which  they  obtain  from  any  source  available  to  them  other  than 
Durham. 

Such  a  practice  necessarily  deceives  every  purchaser  who,  in 
purchasing  this  Durham  smoking  tobacco,  believes  that  he  is 
purchasing  the  fine  tobacco  put  up  in  the  place  of  that  name  in 
North  Carolina.  Dibrell  &  Co.  claim  solely  from  Wright.  What 
then,  is  Wright's  title  under  which  this  deception  comes  about? 

He  claims  that  he  did  not,  in  1861,  sell  his  right  in  the  label 
used  by  Morris  &  Wright,  to  his  partner  Morris,  when  he  sold 
all  his  interest  in  the  business.  He  claims  that  he  derived  the 
word  Durham  and  the  device  of  a  short-horn  bull  from  a  Dur- 
ham mustard  box.  He  pretends  that  neither  the  word  nor  the 
device,  as  invented  and  used  by  him,  was  descriptive  or  geograph- 
ical in  purport,  but  that  they  were  arbitrary  symbols,  and  that 
having  been  so  at  the  beginning  he  and  his  assignees  have 
still  a  right  to  use  them. 

The  objection  to  this  pretension  lies  not  mcffely  in  the  im- 
probability of  the  origin  of  the  use  of  the  word  Durham  and  its 
symbol  which  Wright  recounts,  or  in  the  unsatisfactory  char- 
acter of  the  evidence  on  which  his  original  right  to  use  the  word 
and  its  symbol  is  based,  or  in  the  presumption  that  when  he 
sold  in  1861  he  sold  all  his  interest  to  Morris;  but  it  lies  also 
in  these  two  facts,  viz.:  1st.  That  whatever  title  Wright  had  to 
the  use  of  the  word  Durham  after  leaving  Morris,  in  or  about 
the  year  1861,  was  lost  by  non-use,  his  disuse  continuing  through 
a  period  of  eight  or  nine  years  after  he  left  the  vicinity  of  Dur- 
ham's; and,  2d,  That  during  this  long  period  of  disuse  the 
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brand  of  Durham  smoking  tobacco  acquired  a  definite  and  pe- 
culiar meaning  with  dealers  and  consumers ;  the  word  Durham 
ceasing  to  be  (even  if  it  ever  was)  a  mere  arbitrary  term,  and 
having  obtained  a  geographical  signification  as  to  the  place — 
Durham,  and  a  commercial  signification  as  to  the  article  of  to- 
bacco manufactured  at  Durham.  During  the  interval  of  disuse, 
the  phrase  Durham  tobacco  had  come  to  indicate  that  portion  of 
the  product  of  a  particular  region  of  country  which  was  marketed 
at  the  place  called  Durham's  or  Durham.  The  phrase  "  Dur- 
ham Smoking  Tobacco  '^  had  come  to  indicate  in  all  markets,  and 
among  all  dealers  and  consumers,  the  smoking  tobacco  marketed 
and  manufactured  at  this  place  of  Durham,  in  North  Carolina. 

It  was  not  until  after  this  signification  had  attached  to  the 
phrase  that  Wright  adopted  (or,  as  he  pretends,  returned  to)  the 
use  of  the  word  Durham,  which  he  had  abandoned.  If,  as  he 
claims,  the  word  Durham  had  in  fact  been  used  by  him  at  first 
as  an  arbitrary  trademark,  and  if,  in  addition,  he  had  continued 
the  use  of  it  without  interruption  down  to  1866  and  on  to  the 
present  time,  that  use  by  him  would  itself  have  prevented  the 
other  and  local  signification  from  attaching  to  the  brand  and 
word  ;  for  in  that  case,  Durham  smoking  tobacco  would  have  de- 
scribed two  tobaccos  :  first,  those  rparked  and  manufactured  at 
Durham,  and,  second,  those  sprinkled  with  Wright's  "  Durham  " 
juice. 

But  he  did  abandon  its  use;  he  stood  by  for  some  eight  years 
and  allowed  a  peculiar  commercial  and  local  signification  to  at- 
tach to  the  word  Durham  as  descriptive  of  smoking  tobacco, 
and  not  until  after  that  local  and  commercial  signification  had 
come  to  identify  the  tobacco  labelled  with  the  word  all  over  the 
country  as  coming  from  a  particular  region  and  as  having  a  par- 
ticular quality,  and  not  until  after  this  brand  had  come  to  be 
worth  thousands  of  dollars  to  the  manufacturers  of  this  particu- 
lar tobacco  at  this  particular  place,  did  he  begin  or  resume  the 
use  of  the  device,  which  he  claims  to  have  derived  from  the  mus- 
tard can.  To  put  that  w^ord  now  on  tobaccos  grown  elsewhere 
than  at  Durham,  even  though  sprinkled  with  his  "  Durham  ^' 
decoction,  is,  in  the  light  of  the  evidence  in  this  case,  to  pass 
them  off  as  tobaccos  coming  from  Durham,  and  is  to  deceive  and 
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defraud  all  who  deal  in  and  purchase  the  commodity  as  smoking 
tobacco  from  Durham.  It  has  so  come  to  pass  from  Wright's 
non-use  for  eight  years,  that  to  manufacture  and  sell  other  to- 
baccos at  all  and  brand  them  with  the  word  Durham  is  to  de- 
ceive the  public,  no  matter  what  liquid  may  be  used  on  them. 
Under  existing  circumstances,  to  manufacture  even  Durham  to- 
baccos elsewhere  than  at  Durham,  and  to  sprinkle  them  with  a 
foreign  liquid,  is  to  deceive  the  public  generally,  and  those  who 
put  up  the  genuine  article  at  that  place  particularly.  The  man- 
ufacture of  these  tobaccos  at  that  place  is  the  best  guarantee 
which  the  public  and  the  trade  can  have  that  the  commercial  ar- 
ticle labelled  Durham  Smoking  Tobacco,  and  sold  in  all  markets,, 
is  genuine,  and  prepared  under  the  fewest  temptations  to  adul- 
teration. 

That  the  right  to  use  a  trademark  may  be  lost  by  abandon- 
ment or  disuse  is  too  clear  to  need  argument  or  the  support  of 
authority.  The  law  of  the  subject  is  stated  in  the  chapter  on 
Abandonment,  sections  674  to  691,  of 'Brown  on  Trademarks. 

It  cannot  be  pretended  that  in  Green's  first  use  of  his  label,  in 
1865  or  1866,  he  had  any  intention  of  taking  up  an  old  label  at 
second  hand,  or  had  any  knowledge  or  belief  that  Wright,  or 
any  one  else,  could  claim  the  label  which  he  then  devised  as 
entirely  novel  and  peculiar.  The  field  was  open  to  his  enterprise 
and  invention,  for  establishing  his  business  and  inventing  his 
label  and  trademark  just  as  he  did. 

Green's  adoption  in  1865  or  '66  of  the  word  Durham,  as  de- 
scriptive of  the  best  tobacco  of  North  Carolina  put  up  by  him, 
and  of  the  bull  as  a  symbol  of  the  word,  was  naturally  suggested 
by  the  facts  of  his  business.  If  Wright  had  ever  had  such  a 
label,  which  I  do  not  feel  that  the  evidence  warrants  us  to  be- 
lieve, it  was  in  1865-66  unknown  in  Durham ;  had  been  aban- 
doned even  then  for  some  four  years ;  had  never  signified  any- 
thing but  tobacco  sprinkled  with  Wright's  decoction ;  and  had 
never  borne  the  valuable  and  creditable  commercial  signification 
which  the  climate  and  soil  and  good  husbandry  of  North  Caro- 
lina and  the  enterprise  of  a  Durham  manufacturer  were  about  to 
give  it. 

By  the  several  facts,  of  Wright's  non-user  of  the  label  for  eight 


162  The  Durham  Smoking  Tobacco  Case. 

Opinion  of  the  court. 

years;  of  its  never  having,  even  as  claimed  by  him,  had  any  but 
an  arbitrary  significance  as  tobacco  sprinkled  with  a  species  of 
artificial  treacle;  and  of  its  having  during  a  long  period  of  dis- 
use acquired  a  new,  wholly  different,  and  well  and  widely  known 
geographical  and  commercial  signification,  Wright  lost  his  right 
of  using  the  label  altogether.  His  use  of  it  now  operates  neces- 
sarily to  mislead  and  deceive  the  public  as  to  the  source  of  pro- 
duction and  quality  of  the  article  bearing  the  label,  thereby 
defrauding  them  ;  and  the  court  will  therefore  make  a  decree  of 
perpetual  injunction  against  the  further  use  of  it. 

As  to  the  second  question,  whether  Blackwell  &  Co.  have  an 
exclusive  right  to  the  use  of  the  label  described  in  the  pleading, 
I  think  on  the  evidence  submitted  that  they  have.  We  have 
no  hesitation  in  so  dec^iding  as  against  the  defendant  in  this 
cause,  and  will  incorporate  in  the  decree  of  the  court  an  order 
for  an  account  of  profits  against  the  defendant  as  prayed  for  in 
the  bill. 

The  label  and  trademark  of  complainants  was  established  in 
1865  bv  J.  R.  Green.  His  business  and  that  of  his  successors 
built  up  the  insignificant  and  obscure  place,  Durham's  Station, 
into  the  nourishing  town  "  Durham."  The  town  grew  up  during 
the  first  four  or  five  years  of  the  use  of  the  lal>el,  and  owed  its 
growth  in  chief  part  to  the  business  indicated  by  the  label.  In 
that  respect  the  case  is  similar  to  that  of  the  trademark  Cocoaine, 
Burnett  v.  Phalon,  3  Keyes,  394.  In  respect  to  the  commercial 
article  bearing  the  geographical  name,  it  is  similar  to  that  of  the 
Akron  cement,  Newman  v.  Alwood,  51  New  York,  189.  The 
right  of  the  complainants  in  this  case  has  the  double  strength  of 
that  of  the  proprietors  of  the  trademark  Cocoaine,  and  of  that  of 
the  Akron  cement.  The  use  of  the  principal  characteristics  of 
their  trademark  by  manufacturers  not  conducting  their  business 
at  Durham  is  a  deception  put  upon  the  public,  and  may  be  en- 
joined on  that  ground  alone,  irrespectively  of  the  trademark 
right.  The  use  of  the  trademark  invented  by  Green  under  which 
he  and  his  successors  built  up  his  trade,  and  built  up  the  town 
of  Durham,  like  the  use  of  the  word  Akron  to  the  proprietors  of 
the  commercial  article  bearing  that  name,  belongs  exclusively  to 
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the  successors  of  Green,  and  the  court  should  secure  its  exclusive 
use  to  them.  ^.^  " 

I  had  some  doubt  whether  in  a  litigation  between  Blackwell 
&  Co.,  on  the  one  hand,  and  defendants  not  doing  business  in 
the  town  of  Durham  on  the  other,  it  was  competent  for  the  court 
to  decree  that  Blackwell  &  Co.  have  the  exclusive  right  to  the 
use  of  the  word  and  symbol  characterizing  their  trademark;  but 
it  is  certainly  competent  for  us  ta  render  a  decree  res[K)nsive  to 
the  issues  made  up  by  the  allegations  and  denials  of  the  bill  and 
answer,  one  of  which  is  thi^  right  of  exclusive  use  claimed  by 
Blackwell  &  Co.  As  between  the  complainants  and  defendants 
in  this  suit,  therefore,  wc  may  so  decree,  even  though  other  per- 
sons than  the  defendants  to  this  record  be  not  bound  by  the 
decree. 

Judge  Bond  concurred  in  the  decree,  but  is  not  responsible  for 
every  position  taken  in  the  opinion. 

« 

This  trademark  had  been  the  subject  of  a  previous  suit  in  the 
Circuit  Court  of  the  Western  District  of  Virginia.  The  follow- 
ing was  the  decision  of  Judge  Rives  on  similar  questions  to  those 
decided  as  just  reported  by  the  Circuit  Court  of  the  Eastern 
District  of  Virginia: 


United  States   Circuit   Court,    Westeim  Distinct  of  Virginia,  at 

Lynchburg,  March  Term,  1872. 

W.  T.  Blackwell  and  J.,  S.  Carr,  partners  under  the 
STYLE  OF  W.  T.  JBnnawTEtL,  V.  L.  L.  Armistead. 

In  chancery. 

RIVES,  J. — The  preliminary  injunction  in  this   case  was 
founded  on  the  statements  in  the  bill.     In  pursuance  of  the  notice 
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required  by  statute,  the  defendant  contested  its  emanation  upon 
ex  parte  affidavits  assailing  the  title  of  the  plaintiffs.  But  in 
that  incipient  state  of  the  proceedings  it  would  not  have  been 
proper,  if  at  all  practicable,  to  pass  upon  the  merits  of  their  de- 
fence; and  the  only  question  there  was,  whether  the  case  as  pre- 
sented by  the  bill  and  affected  by  this  adverse  testimony,  was  still 
such  as  to  require  this  stay  till  the  merits  of  the  controversy 
could  be  developed  by  further  pleading  and  testimony.  The  pro- 
priety of  this  interposition  by  the  court  will  scarcely  be  now  ques- 
tioned, as  these  further  proceedings  have  shown  the  case  to  be 
one  of  perplexity  and  doubt. 

The  pleadings  have  now  been  perfected.  The  defendant's  an- 
swer was  duly  filed,  issue  taken  upon  it,  and  the  cause  set  down 
for  final  hearing.  A  vast  volume  of  testimony  has  also  been 
taken,  some  of  it  contradictory,  and  a  vast  deal  of  it  irrelevant 
and  impertinent.  It  is  to  be  regretted  that  the  zeal  of  counsel  or 
the  anxiety  of  parties  shguld  have  so  augmented  the  bulk  of  this 
testimony  as  to  make  a  needlessly  expensive  record  of  it,  and  to 
devolve  upon  all  engaged  in  its  examination  a  wearisome  amount 
of  unprofitable  reading.  Still  it  is  a  subject  of  congratulation 
that  the  cause  is  now  fully  developed  in  all  its  aspects  and  bear- 
ings, and  has  been  argued  with  a  discriminating  force  and  ful- 
ness of  research  alike  masterly  and  instructive,  and  calculated  to 
produce  settled  convictions  one  way  or  the  other. 

Our  first  task  is  to  acquire  accurate  and  precise  ideas  of  the 
issues  made  by  the  pleadings.  If  this  be  done,  and  then  the  law 
be  properly  applied,  it  seems  to  me  we  can  reach  a  safe  conclu- 
sion almost  without  resorting  to  the  voluminous  testimony.  The 
plaintiffs  claim  a  trademark,  designed  in  1865  or  1866,  and  con- 
tinuously used  ever  since.  It  is  exemplified  and  made  a  part  of 
their  bill.  The  descriptive  terms  are  "Genuine  Durham  Smok- 
ing Tobacco,"  and  the  symbol  or  device  is  the  side  view  of  a 
Durham  bull.  They  assert  that  thjs  trademark  has  been 
violated  by  the  defendant  in  using,  under  date  of  January,  1871, 
these  terms :  "  The  Durham  Smoking  Tobacco,"  and  the  symbol 
or  device  of  "  a  bull's  head,"  w^th  a  note  of  the  sale  to  the  de- 
fendant of  Wright's  patent  for  the  manufacture  of  "  Genuine 
Durham  Smoking  Tobacco."     This  latter  trademark  of  the  de- 
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fendant  is  also  exemplified  in  the  bill  and  placed  in  juxtaposition 
and  contrast  with  the  plaintiffs^  trademark. 

The  answer,  while  calling  for  full  proof  of  the  allegations  of 
the  bill,  does  not  directly  deny  this  statement,  but  rests  the  de- 
fence upon  three  chief  grounds  :  1.  The  prior  use  of  this  trade- 
mark by  Wright  (under  whom  the  defendant  claims)  as  far  back 
as  1860.  2.  That  the  defendant's  trademark  is  not  an  infringe- 
ment of  the  plaintiffs,  but  is  wholly  dissimilar ;  and,  3.  That 
the  plaintiffs,  by  fraudulent  representations  in  the  premises,  have 
deprived  themselves  of  all  equitable  assistance. 

The  main  contest  is  considered  by  all  parties  and  the  counsel 
in  this  case  to  rest  on  the  priority  in  the  use  of  this  disputed  trade- 
mark. The  defendant  does  not  pretend  that  Wright,  under 
whom  he  claims,  ever  used  the  identical  trademark  set  up  by  the 
plaintiffs.  On  the  contrary,  he  takes  especial  pains  to  show  that 
he  placed  no  particular  value  on  the  term  "  Durham,"  which  he 
now  asserts  belongs  in  common  to  his  and  plaintiffs'  brands.  The 
discovery  which  he  had  made,  and  for  which  he  seeks  protection^ 
was  his  preparation  for  a  mode  of  treating  smoking  tobacco,  so 
&s  to  mitigate  its  noxious  qualities  and  impart  to  it  an  agreeable 
Havor.  This  is  the  merit  he  claims;  this  the  process  he  has 
patented.  The  testimony  and  the  answer  concur  in  proving  that 
the  whole  merit  of  this  smoking  tobacco,  and  its  celebrity,  were 
due  to  the  use  of  thefiavo7*ing  he  gave  his  tobacco.  He  was  con- 
fessedly the  first  to  commence  its  manufacture  at  Durham's  Sta- 
tion. There  was  nothing  in  the  locality  he  could  have  reason- 
ably counted  upon  to  commend  his  manufacture  to  the  public. 
But,  if  we  are  to  credit  the  defendant's  answer  and  his  testimony 
in  this  cause,  it  was  his  discovery  of  the  flavoring  compound  on 
which  he  plumed  himself.  Accordingly,  it  was  this  which  he 
emblazoned  on  his  stencil  plate.  Take  his  own  statement  for  the 
present,  and  what  was  his  brand  ?  "  Best  Spanish  Flavored  Dur- 
ham Smoking  Tobacco."  What,  in  view  of  the  pleadings  and 
evidence  in  this  cause,  is  the  characteristic,  the  vital  element  of 
this  trademark ?  Manifestly,  " Best  Spanish  Flavored"  That 
was  the  only  conspicuous  and  discriminating  element  in  the  trade- 
mark. "Durham,"  if  indeed  a  part  of  it,  was,  upon  the  defend- 
ant's own  showing,  subordinate  and   insignificant.     NoW;  the 
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plaintiffs  concede  in  the  fullest  manner  Wright's  superior  title  to 
the  use  and  brand  of  his  flavoring  compound,  and  disclaim  in 
their  process  any  infringement  of  it ;  nor  does  it  appear  there  has 
been  any,  nor,  indeed,  any  formal  complaint  of  it. 

The  pretension  of  th*e  defendant,  then,  amounts  to  this :  that 
because,  in  1860,  he  branded  his  smoking  tobacco  ^^  Best  Spanish 
Flavored  Durham,"  wholly  because  of  the  mode  in  which  he 
flavored  it,  no  subsequent  manufacturer  of  the  article  at  Durham, 
without  the  use  of  his  process,  shall  brand  his  as  ^^  Genuine  Dur^ 
ham  Smoking  Tobacco"  with  a  symbol  which  he  never  used. 
Their  reply  is  that,  under  the  circumstances  of  his  use  of  the  name 
"  Durham,"  there  was  nothing  in  it  so  descriptive  as  to  restrain 
succeeding  manufacturers  at  the  same  place  from  engrafting  it  on 
their  brand,  so  long  as  they  laid  no  claim  to  nor  made  any  use 
of  his  ^^  Best  Spanish  Flavored"  compound,  which  he,  indeed,  ap- 
propriated by  this  first  and  original  use  of  this  only  conspicuous 
term  .on  his  stencil-plate  in  1860-61.  It  must  be  remembered 
that  Wright  was  only  in  the  infancy  of  this  manufacture  at  Dur- 
ham, and  that  others  followed  and  developed  it  till  the  plaintiffs 
instituted  their  brand  in  1865  or  1S66. 

Conceding,  then,  all  the  defendant  claims  by  virtue  of  his 
purchase  from  Wright,  he  fails,  in  my  opinion,  to  rebut  the 
plaintiffs'  title  by  proving  a  brand  as  used  by  Wright  previously, 
wherein  ^^ Best  Spanish  Flavored"  was  the  distinguishing  attri- 
bute, and  "Durham,"  under  the  circumstances  at  that  time,  a 
mere  unmeaning  incident.  Thus  stands  this  point  in  the  light  of 
the  pleadings  alone,  the  allegations  of  the  plaintiffs  on  the  one 
hand,  and  the  denials  and  defences  of  the  defendant  on  the  other. 

The  testimony  as  to  the  fact  whether  the  term  "  Durham  "  was 
ever  upon  the  stencil-plate  of  Morris  &  Wright  is  contradictory. 
But  in  my  mind  it  preponderates  against  the  existence  of  that 
name  in  that  brand.  Counsel  have  adroitly  insisted  that  the 
testimony  against  it  is  negative,  and  cannot  from  its  nature,  how- 
ever comniianding,  overcome  clear  affirmative  proofs.  The  prop- 
osition of  law  involved  in  the  statement  is  correct;  but  the  whole 
inquiry  is  into  a  fact,  namely,  What  was  the  stencil  used  by 
Morris  &  Wright  ?  Some,  on  the  one  hand,  who  had  used  it, 
declare  with  emphasis  it  was  "  Monns  &  Wrights  Best  Spanish 
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Flavored  Smoking  Tobacco ;''  others,  but  mainly  Wright  and  his 
two  sons — the  latter  at  the  time  but  boys — stated  it  as  "  Morida 
&  WrigMa  Best  Spanish  Flavored  Durham  Tobacco.'^  The 
proofs,  therefore,  on  both  sides  are  equally  affirmative.  If,  then, 
it  be  left  in  doubt,  we  must  look  to  the  probabilities  of  the  case 
to  turn  the  scales.  What  motive  could  have  existed  with  Wright, 
all  whose  reliance  was  upon  the  merits  of  his  flavoring  com[K)und, 
to  invoke  the  name  of  a  small,  thriftless  station  on  a  railroad, 
settled  by  only  two  or  three  families,  with  a  store  and  this  fac- 
tory, to  invoke  its  name  to  give  celebrity  to  the  preparation  to 
which  he  solely  looked  for  his  reward?  It  seems  to  me  ex- 
tremely improbable,  upon  ordinary  grounds  of  reason  and  human 
action,  to  suppose  that  he  used  "DurAam"  on  his  stencil  at  all. 
On  comparing  and  weighing  the  testimony  on  both  sides,  I  am 
constrained  to  adopt  the  conclusion  that  he  did  not.  Neither  he 
nor  his  vendee,  therefore,  have  any  claim  to  contest,  under  this 
state  of  the  evidence,  the  validity  of  the  plaintiffs'  trademark  and 
their  original  and  paramount  title  thereto. 

It  cannot  be  denied  that  it  is  abundantly  proven  in  this  cause, 
that  the  manufacture  of  Morris  &  Wright,  and  of  those  who  suc- 
ceeded them  at  Durham,  was  known,  called,  and  distinguished 
in  the  market  as  ^^  Durham^'  smoking  tobacco.  It  is  on  this 
notorious  fact  in  the  cause  that  the  able  and  ingenious  argument 
has  been  raised  that  the  public,  by  its  voice,  may  appropriate 
and  consecrate  to  an  individual  property  in  a  designation  by 
which  he  may  choose  to  denote  any  product  of  his  industry. 
But  I  can  find  no  warrant  for  such  proposition  in  the  law  on  this 
subject.  On  the  contrary,  it  is  distinctly  laid  down  by  the  author- 
ities, that  it  is  only  the  actual  use  of  the  mark,  device,  or  symbol 
by  the  dealer  which  entitles  him  to  it,  and  gives  him  the  right 
to  be  protected  in  the  enjoyment  of  it. 

The  doctrine  on  this  subject  has  grown  with  commerce,  and 
has  assumed  the  form  and  title  of  a  distinct  body  of  law  under 
the  moulding  hand  of  able  judges,  who  have  sought  in  their  de- 
cisions to  establish  its  guiding  principle,  and  of  acute  commenta- 
tors and  essayists,  who  have  exerted  the  powers  of  a  superior 
analysis  and  discrimination  to  extricate  from  doubt  the  true 
maxims  of  this  beneficent  code  of  business  ethics. 
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So  much  of  it  as  is  necessary  for  our  present  inquiry  is  compre- 
hended in  a  single  proposition.  It  is  the  seminal  principle  of  the 
whole  doctrine.  The  simple  statement  of  it  is,  that  the  dealer 
has  property  in  his  trademark.  This  is  allowed  him  because  of 
the  right  which  every  man  has  to  the  rewards  of  his  industry  and 
the  fruits  of  his  discovery,  and  because  of  the  wrong  of  permit- 
ting one  man  to  use  as  his  own  that  which  belongs  to  another. 
In  regard  to  the  latter,  it  may  be  .well  said  that  any  imitation  of 
a  trademark,  calculated  to  deceive  the  unwary  customer,  differs 
from  an  absolute  forgery,  not  in  the  nature,  but  rather  in  the  ex- 
tent of  the  injury.  The  dissimilarity  to  the  expert  wholesale 
dealer  may  be  such  as  to  save  him  from  the  imposition,  but  too 
slight,  and  that  perhaps  by  design,  to  diminish  sales  to  the  incau- 
tious purchaser.  But  upon  the  success  of  fraud  depends,  ulti- 
mately, the  extent  of  the  injury.  Let  the  spurious  fabrication 
meet  the  same  sale  among  private  and  individual  consumers  as 
the  genuine  article,  and  the  wholesale  dealer  loses  all  motive  for 
the  exercise  of  his  skill  in  detection,  when  he,  perhaps,  can  reap 
better  profits  from  the  spurious,  and  therefore  cheaper,  than  from 
the  genuine  article.  In  this  way  a  simulated  trademark  may 
work  the  same  mischief,  and  to  the  same  extent  as  a  forgery, 
defying  detection  at  the  hands  of  the  expert. 

With  this  view  of  the  law  I  proceed  to  examine  the  second 
ground  of  defence,  that  the  defendant  has  not  infringed  the 
trademark  of  the  plaintiffs.  This  is  scarcely  the  subject  of  argu- 
ment. It  must  be  referred  to  ocular  examination  and  decision. 
Place  the  respective  trademarks  side  by  side,  contrast  the  labels, 
the  words,  and  the  devices,  and  each  one's  vision  must  determine 
for  himself  whether  the  imitiition  is  such  as  to  deceive  the  un- 
practiced  and  unwary  customer.  It  matters  not  now,  in  the 
critical  inspection  of  them,  and  aided  by  ingenious  counsel,  we 
can  clearly  discern  differences  between  the  two.  The  true  ques- 
tion is,  whether,  taking  the  "  tout  ensemble/^  Armistead's  trade- 
mark might  not  pass  with  the  unwary  for  that  of  William  L. 
Blackwell  &  Co. ;  and  if  that  be  so,  the  wrong  is  done,  and  the 
title  of  the  latter  to  be  protected  by  this  court  is  consummated. 
For  my  part,  I  do  not  see  how  trademarks  so  similar  could  escape 
being  confounded  in  the  market.     One  reads,  "  Genuine  Dur- 
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ham  Smoh/ng  Tobaeoo;''  the  other,  ^'  The  Durham  Smoking  To- 
baccoJ^  This  use  of  the  definite  article  makes  these  phrases 
equivalent  To  remove  all  doubt,  and  aid  the  deception,  in  the 
note  of  the  sale  of  the  patent  to  Armistead,  it  reads,  for  '^  Genuine 
Durham  Smoking  Tobacco.''  Thus  the  language,  to  this  ex- 
tent, of  the  label  is  identical.  Now,  as  to  the  symbols,  or  devices ; 
one  is  the  side  view  of  the  Durham  bull ;  the  other,  that  of  his 
head,  on  a  medallion.  The  one  symbolizes,  by  a  part,  the  name 
"Durham'^  as  effectually  as  the  other  does  by  the  whole.  The 
color  of  the  paper  is  also  the  same.  Whether  this  aimvlation  be 
the  product  of  accident  or  design  does  not  matter.  It  is  the 
province  of  this  court  to  suppress  it  in  either  case.  It  is  a  little 
curious,  however,  to  note  that  Wright's  first  label,  at  Liberty  or 
in  Bedford,  was  wholly  different;  and  that  after  his  son  had  seen 
plaintifis'  trademark  in  Kentucky,  and  after  his  return  to  his 
fisither,  the  present  trademark,  as  transferred  to  the  defendant, 
was  adopted  by  Wright. 

The  third  and  last  ground  of  defence  is  that  the  plaintiffs  have 
forfeited  their  right  to  relief  in  this  court  by  reason  of  their  false 
and  fraudulent  pretensions.  This  is  upon  the  ancient  and 
fiimiliar  principle  that  those  who  do  iniquity  must  not  ask  nor 
expect  equity.  It  is  worthy  of  all  acceptation.  It  is  a  hoary 
maxim,  hallowed  by  its  age,  and,  unlike  some  other  sacred  an- 
tiquities, as  yet  unassailed  by  the  spirit  of  change  or  reckless 
prepress;  I  adhere  to  it.  But  the  charges  are  serious  and  de- 
mand investigation. 

The  first  is  that  the  plaintiffs  sent  out  business  envelopes  and 
business  cards,  giving  the  year  1860  as  the  date  of  the  establish- 
ment of  their  enterprise.  In  the  absence  of  explanation  this 
might  well  impugn  the  bona  fides  of  the  plaintifi^,  as  in  their 
bill  they  fix  it  no  earlier  than  1865.  But  was  this  statement  by 
mistake  or  design  ?  Have  the  plaintiff  failed  to  account  for  it? 
A  junior  member  of  the  firm  was  examined,  and  showed  how  it 
all  occurred  innocently^  and  without  intent  to  deceive.  He  or- 
dered the  printing  and  gave  the  date ;  soon  after  the  packages 
were  received  and  opened  in  the  presence  of  Dr.  Blackwell.  The 
latter  saw  the  error  of  date  and  corrected  it ;  and  the  witness 
stated  that  he  proceeded  to  correct  the  misdate  by  writing  the 
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figure  (5)  over  the  cipher  in  I860,  so  as  to  make  the  date  1865, 
as  corrected  by  Dr.  Black  well,  but  that  some  might  have  gone 
out  before  the  correction.  The  exhibits  made  by  the  defendant 
of  these  envelopes  and  cards  corroborate  rather  than  conflict 
with  the  witness.  Thai  should  not  be  taken  for  fraud  which  is 
proved  by  an  unimpeached  witness  to  have  been  a  mistake  on  his 
part.  Besides  there  was  no  reasonable  motive  for  such  misrepre- 
sentation ;  the  plaintifis  hs^  nothing  to  gain  by  it,  but  much  to 
lose,  on  the  hypothesis  of  the  counsel  for  the  defendant. 

The  next  is  a  charge  of  falsehood  in  representing  that  the 
label  was  secured  by  copyright.  There  is  not  a  particle  of  proof 
to  that  effect.  Argument  and  ridicule  alone  are  relied  upon  to 
show  the  inapplicability  and  absurdity  of  a  copyright  for  such  a 
print.  The  language  of  the  statute  is  certainly  comprehensive 
enough  to  embrace  a  label  of  this  kind.  Act  of  July  8th,  1870, 
§  86,  United  States  Statutes  at  Large,  vol.  16,  p.  212.  The  ob- 
ject of  such  copyright  is  to  secure  to  "  the  author,  inventor,  or 
designer"  of  any  such  "print^'  the  sole  liberty  of  printing  and 
vending  the  same.  It  forbids  the  surreptitious  use  and  illegal 
sale  of  his  lal^els.  This  is  a  perfectly  l^itimate  resort  to  copy- 
right in  such  a  case  and  for  such  a  purpose.  It  would,  indeed, 
be  absurd  and  ridiculous  if  the  object  were,  as  sarcastically  por- 
trayed by  counsel,  to  protect  the  designer  against  the  unlawful 
multiplication  of  such  ycfeped  works  of  art.  The  dealer  seeks 
merely  by  his  copyright  to  keep  the  printing  and  vending  of  his 
labels  in  his  own  hands  and  under  his  control.  It  has  been  re- 
sorted to  in  other  cases,  as,  for  instance,  the  case  of  Wdfe  v.  Govr- 
lard,  Cox's  American  Trademark  Cases,  227,  for  the  label  of 
'^Schiedam  Schnapps"  There  is  nothing  unreasonable  or  in- 
credible in  this  claim  of  the  plaintifis  to  a  copyright  for-  their 
label,  nor  is  there  anything  in  the  testimony  or  the  law  to  lead 
us  to  discredit  it  and  brand  it  as  a  falsehood. 

It  seems  to  me,  therefore,  that  both  these  charges  are  un- 
founded. They  spring  from  the  heat  of  forensic  contests.  They 
pertain  to  the  polemics  of  the  bar.  Their  effect  is  to  provoke 
recrimination.  Hence,  the  plaintiffs'  counsel  retaliate  by  imput- 
ing/o&eAood  to  the  defendant  in  dating  this  purchase  of  Wright 
1st  of  January,  when  he  had  stated  in  his  answer  he  would  not 
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buy  till  he  had  ascertained  his  title  by  certificates,  and  those  very 
certificates  bore  the  subsequent  date  of  the  6th  of  that  month. 
The  imputation  seems  plausible,  but  the  transaction  is  suscepti- 
ble of  a  more  charitable  construction,  which  I  deem  it  my  duty 
to  put  upon  it.  Dates  are  commonly  immaterial,  and  oflen  mis- 
applied in  business  transactions.  The  main  fact  is  doubtless  cor- 
rectly stated  by  the  defendant,  though  he  is  made  himself  to  con- 
front it  by  a  mistaken  date. 

I  am  glad,  therefore,  to  have  it  in  my  power  to  state  that  there 
is  nothing  in  this  cause  to  aSect  the  fair  fame  of  the  parties  plain- 
tiff or  defendant.  They  are  doubtless  respectable  men,  and  en- 
terprising manufacturers  of  tobacco  in  their  respective  commu- 
nities. They  are  engaged,  as  I  believe,  in  the  honest  pursuit  of 
their  rights  as  they  respectively  understand  them.  The  defend- 
ant has  acted  on  the  information  of  another,  under  whom  he 
claims.  He  has  obeyed  the  order  of  this  court.  The  only  thing 
I  have  to  regret  is,  that  the  same  deference  was  not  paid  by 
another  manufacturer,  who,  though  no  party  to  this  suit,  could 
not  have  been  ignorant  of  it  from  his  near  relation  to  the  defend- 
ant. But  the  plaintifis  have  not  chosen  to  bring  him  before  this 
court,  save  by  proving  his  acts  in  the  use  of  the  simulated  mark, 
notwithstanding  the  injunction  upon  his  brother. 

I  am  sure  the  plaintiffs  and  defendant,  as  enterprising  dealers, 
will  find  their  ultimate  interests  subserved  by  the  doctrine  I  have 
sought  to  expound  and  maintain  as  to  their  trademarks.  Who- 
ever may  now  be  the  loser  by  it  may  soon  have  occasion  to 
invoke  it  for  his  own  protection,  and  they  whose  rights  are  now 
sustained,  must  learn  thereby  to  respect  those  of  other  competi- 
tors in  their  business,  at  the  same  time  that  they  take  encourage- 
ment tp  themselves  from  their  present  success.  All  intelligent 
men  engaged  in  manufactures  and  other  enterprises  must  sooner 
or  later  become  reconciled  to  losses  in  whatever  favored  quarter 
they  may  fall,  that  may  be  fairly  viewed  as  penalties  for  the  in- 
fraction, however  unintentional,  of  laws  well  settled,  designed, 
and  calculated  to  vindicate  the  honor,  advance  the  morals,  and 
promote  the  interests  of  trade. 

Por  these  reasons  I  decree  the  perpetuation  of  the  injunction, 
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and  order  an  account  to  be  taken  by  a  master  of  the  profits 
made  by  the  defendant  from  his  sales  under  the  simulated  trade- 
mark aforesaid. 
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Thomas  Sayles  v.  Richmond,  Fredericksburg  and  Poto- 
mac Railroad  Company. 

Patent  Case— Limitations— Jurisdiction— Bill  for  Profits  after 

Patent  Expired. 

1.  Limitations' — Where  a  patent  has  been  granted  for  fourteen  years  and  ex- 

tended for  seven  years,  a  suit  may  be  brought  against  an  infringer  for 
profits  that  accrued  at  any  time  during  the  twenty-one  years,  if  brought 
within  six  (now  five)  years  after  the  extended  patent  expires. 

2.  Jiwisdietion. — The  complainant  and  defendant  being  citizens  of  different 

States,  the  jurisdiction  of  the  court  is  as  a  court  of  equity.  It  is  doubted 
whether  the  United  States  Circuit  Court  has  jurisdiction  in  patent  cases, 
except  by  injunction,  where  the  parties  are  citizens  of  the  same  State. 

3.  No  Jurisdiction  in  Equity. — In  this  case  it  is  sought  to  recover  in  equity 

profits  resulting  to  the  defendant  from  using,  through  a  series  of  years,  a 
mechanical  invention  without  the  owner's  consent  or  authority.  These 
profits  do  not  consist  in  specific  sums  of  money  received  by  the  defendant  in 
so  using  the  invention.  They  simply  consist  in  the  advantage  and  conve- 
nience derived  from  using  them.  This  advantage  is  a  matter  of  estimation 
as  due  in  the  lump.  It  is  not  a  matter  of  accounts,  and  therefore  a  bill  can- 
not be  sustained  for  an  account ;  where  there  is  an  adequate  common-law 
remedy,  equity  cannot  take  jurisdiction  of  a  bill  for  profits  arising  from  the 
use  of  a  patent  solely  on  the  ground  of  constructive  trusteeship. 

This  bill  is  brought  to  recover  profits  against  the  defendant 
from  its  unauthorized  use  of  the  complainant's  improved  railroad 
car-brake  (known  as  Tanner's  brake)  for  a  number  of  years  be- 
fore the  patent  expired.  The  brake  was  invented  by  two  men, 
Thompson  and  Bachelder,  and  by  them  the  invention  was  as- 
signed to  Tanner  in  April^  1852.     The  brake  was  patented  by 
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Tanner  in  July,  1852;  Tanner  assigned  it  to  the  complainant 
here,  Sayles,  in  1854.  The  patent  was  renewed  for  seven  years 
from  July,  1866.  It  finally  expired  on  the  6th  of  July,  1873. 
Sayles  filed  this  bill  of  complaint  on  the  8th  January,  1879. 

The  bill  charges  the  unlawful  use  of  the  brake  by  the  defend- 
ant from  July  6th,  1856,  to  July,  1873.  It  prays  for  a  discovery 
of  the  full  amount  of  profits  accrued  to  the  company  from  such 
nse  of  the  brake;  also  for  an  account  of  profits;  and  finally  that 
the  defendant  may  be  made  to  pay  this  amount  of  profits  when 
ascertained. 

The  bill  is  not  in  form  a  bill  for  discovery  or  for  account 
It,  of  course,  is  not  a  bill  for  an  injunction,  having  been  filed  after 
the  patent  right  of  Sayles  had  finally  expired. 

The  defendant  demurs  to  the  bill,  setting  out  as  one  ground  of 
demurrer,  that  the  complainant  is  barred  from  recovery  by  the 
statute  of  limitations;  and,  as  another  ground,  that  the  bill  does 
not  make  a  case  for  relief  within  the  jurisdiction  of  a  court  of 
equity. 

The  following  is  the  opinion  of  the  court : 

HUGHES,  J. — It  is  only  necessary  for  me  to  pass  on  the  two 
questions  of  limitation  and  of  jurisdiction. 

First,  as  to  the  statute  of  limitations :  The  34th  section  of 
the  Judiciary  Act  of  1789  (section  721  of  the  Revised  Statutes 
of  the  United  States)  is  the  only  general  statute  of  limitations 
known  in  Federal  legislation.  In  providing  that  the  laws  of 
the  several  States  shall  be  the  rules  of  decision  in  trials  at  common 
law  in  courts  of  the  United  States,  except  where  treaties  or  acts 
of  Congress  otherwise  provide.  Congress  virtually  adopted  the 
statute  of  limitation  of  each  State  as  the  limitation  of  actions 
brought  in  the  United  States  courts  held  in  that  State.  This 
point  is  so  thoroughly  settled  that  it  is  useless  for  me  to  cite 
authorities  on  the  subject. 

But  this  section  excepts  in  terms  cases  in  which  any  acts  of 
Congress  may  provide  other  rules  of  decision.  And  Congress  did 
enact  a  special  statute  of  limitations  as  to  patents,  in  section  55 
of  the  act  of  July  8th,  1870,  entited  "  An  act  to  revise,  amend, 
and  consolidate  the  statutes  relating  to  patents  and  copyrights" 
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(vol.  16,  p.  206,  United  States  Statutes  at  Large),  the  concluding 
clause  of  which  declared  that  all  actions  should  be  brought 
'^  within  the  term  of  the  patent,  or  within  six  years  after  the 
expiration  thereof.'' 

This  clause  was  not  repealed  until  the  20th  June,  1874,  when 
it  was  virtually  repealed  by  section  5596  of  the  Revised  Statutes 
of  the  United  States,  in  having  been  omitted  in  the  revisal  from 
sections  4919  and  4921,  which  latter  sections  in  other  respects 
embodied  sections  59  and  55  of  the  act  of  1870.  This  repeal 
gave  to  the  complainant  the  right  to  sue,  under  sections  721, 
within  five  years  from  June  20th,  1874 :  Sohn  v.  Waterson^  17 
Wallace,  596 ;  Rosa  v.  Duval,  13  Pet.  62 ;  and  Lewis  v.  LewiSj  7 
How.  778 ;  and  the  present  suit  was  in  fact  brought  within  that 
period. 

The  suit  is  therefore  undoubtedly  in  time  as  to  profits  made 
by  the  defendant  during  the  period  of  the  extension  of  the  patent, 
July,  1866,  to  July,  1873.  The  only  question  admitting  of  doubt 
is,  whether  or  not  it  is  brought  in  time  to  cover  profits  for  the 
fourteen  years  extending  from  1852  to  1866. 

Section  66  of  the  act  of  1870  (section  4927  of  the  Revised  Stat- 
utes) provides,  in  its  last  clause,  that  when  a  patent  shall  be  ex- 
tended for  seven  years  after  the  expiration  of  the  first  period  for 
which  it  was  granted,  it  ^^  shall  have  the  same  effect  in  law  as 
though  it  had  originally  been  granted  for  twenty-one  years.'' 

I  have  given  all  the  attention  of  which  I  am  capable  to  the 
ingenious  argument  of  defendant's  counsel  in  their  contention 
that,  in  spite  of  this  language,  the  limitation  applied  severally : 
first,  to  the  fourteen  years,  barring  all  claims  accruing  specifi- 
cally in  that  period;  and,  second,  to  the  seven  years,  barring 
claims  accruing  afterwards  in  that  period;  so  that,  if  a  suit  is 
brought,  as  this  was,  within  six  years  after  the  close  of  the  latter 
period,  it  would  be  good  to  cover  claims  accruing  therein,  but 
would  not  be  good  to  cover  claims  which  had  accrued  anterior 
thereto. 

But  it  is  too  plain  for  doubt,  in  my  mind,  that  the  law,  which 
is  certainly  written  as  has  been  quoted,  really  means  what  it  de- 
clares, when  it  provides  that  the  renewed  patent  "  shall  have  the 
same  effect  in  law  as  though  it  had  been  originally  granted  for 
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twenty-one  years."  The  necessary  effect  of  this  language  is  to 
consolidate  the  seven  and  fourteen  years  of  the  two  patents  into 
one  term,  as  under  one  patent,  and  to  make  the  limitation  apply 
to  the  period  of  twenty-one  years  as  a  single  integral  term.  In- 
deed, I  can  well  imagine  it  to  have  been  one  of  the  objects  of 
section  66  of  the  act  of  1870,  to  establish  a  plain  intelligible 
period  of  limitation,  to  wit :  six  years  after  one  single  integral 
period  of  twenty-one  years,  rather  than  to  enact  a  complicated 
statute  of  limitations,  depending  upon  two  periods  of  duration, 
two  sets  of  dates,  and  two  classes  of  claims. 

I  cannot,  therefore,  sustain  the  demurrer ;  so  far  as  it  rests  upon 
this  ground  I  must  hold  that  the  claim  of  the  complainant  iu 
this  suit  is  not  barred. 

I  come,  therefore,  to  the  more  important  question,  whether  the 
complainant's  bill  makes  a  case  within  the  jurisdiction  of  a  court 
of  equity. 

This  suit  being  one  in  which  complainant  and  defendant  are 
citizens  of  different  States,  and  the  jurisdiction  of  the  court  ex- 
tending here  to  any  case  which  may  fall  within  its  general  juris- 
diction as  a  court  of  equity,  its  power  here  is  not  a  mere  statutory 
jurisdiction  confined  to  cases  arising  under  patent  laws,  but  it  is 
the  general  power  of  an  equity  court*  I  doubt  whether  under 
section  55  of  the  act  of  1870,  or  section  4921  of  the  Revised 
Statutes,  the  United  States  Circuit  Courts  have  jurisdiction  in 
patent  cases,  except  by  injunction,  where  the  parties  are  citizens 
of  the  same  State.  In  cases  where  the  jurisdiction  is  merely 
statutory,  and  would  not  exist  but  for  the  acts  of  Congress  giving 
special  jurisdiction  in  patent  cases,  I  doubt  whether  these  courts 
could  entertain  suits  in  equity  except  by  injunction.  .  It  is  a  well- 
settled  canon  of  construction  that  jurisdictional  legislation  must 
be  strictly  construed  ;  and  I  see  nothing  in  the  letter  of  section 
4921,  relating  to  patent  suits  in  equity,  to  authorize  any  other 
proceeding  in  them  by  the  Circuit  Courts  as  courts  of  equity  but 
by  injunction,  carrying  with  it,  of  course,  proceedings  incident  to 
injunction.  If  so,  the  term  of  this  complainant's  patent  having 
expired,  and  there  being  no  case  for  an  injunction,  we  have  no 
jurisdiction  in  this  suit,  merely  as  a  patent  suit,  under  section 
4921. 
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This  proposition,  however,  does  not  affect  the  present  case. 
We  are  proceeding  under  the  general  powers  of  an  equity  court, 
and  have  jurisdiction  of  the  case  (if  it  can  otherwise  be  enter- 
tained) by  virtue  of  the  parties  complainant  and  defendant  being 
citizens  of  different  States. 

It  was  not  contended  in  the  argument  at  bar  that  the  bill  in 
this  case  can  be  entertained  as  a  bill  for  discovery.  In  fact,  it  is 
not  framed  on  that  theory,  and  does  not  contain  the  averments 
necessary  to  constitute  it  such  a  bill.  It  does  not  aver  that  the  in- 
formation it  seeks  rests  alone  in  the  knowledge  of  the  defendant. 
The  defendant  is  a  corporation  having  no  conscience  to  probe  and 
is  incapable  of  taking  an  oath.  It  can  give  information  only 
through  its  officers,  and  these  may  all  be  summoned,  and  may 
testify,  as  ordinary  witnesses.  A  "discovery"  (in  the  technical 
sense)  by  the  defendant  is  not  necessary  to  the  plaintiff's  relief. 
There  is,  therefore,  no  case  for  ^  discovery  made  in  this  bill  as  a 
bill  of  discovery. 

Nor  is  the  bill  framed  on  the  theory  and  in  the  form  of  an 
ordinary  bill  of  account. 

What  it  seeks  is  to  recover  profits  resulting  to  the  defendant 
from  using,  through  a  series  of  years,  a  mechanical  invention 
without  the  owner's  consent  or  authority.  These  profits  do  not 
consist  in  specific  sums  of  money  received  by  the  defendant  in  so 
using  the  invention;  they  simply  consist  in  the  advantage  and 
convenience  which  the  defendant  derived  from  using  an  ingenious 
piece  of  mechanism. 

What  this  advantage  was  is  a  matter  of  estimate  by  experts  or 
men  of  practical  experience,  as  due  in  the  lump.  It  iff  not  a 
matter  of  items,  of  money  and  accounts,  of  bookkeeping,  of  buy- 
ing and  selling,  of  mutual  dealing  in  goods  or  money.  Nor  is 
there  any  mutuality  of  account.  If  defendant's  profits  consisted 
of  items  at  all,  the  items  were  all  on  one  side.  Because  this  is 
not  matter  of  account,  because  there  was  no  mutuality  of  ac- 
counts, and  because  the  case  is  not  one  for  discovery,  it  follows 
that  the  bill  cannot  be  entertained  as  a  bill  for  an  account  as 
such ;  indeed,  in  the  argument  at  bar,  the  complainant's  counsel 
did  not  claim  jurisdiction  on  that  ground. 

In  truth,  the  argument  at  bar  was  devoted  almost  wholly  to 
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the  question  whether  or  not  the  profits,  derived  by  the  defendant 
as  claimed  by  the  bill,  could  be  treated  as  trust  funds ;  whether, 
as  to  them,  the  defendant  was  not  a  trustee  de  son  tort;  and 
whether  the  jurisdiction  of  equity  to  look  after  these  profits  as  a 
trust  fund,  and  to  compel  a  discovery,  an  account  and  a  restitu- 
tion of  them,  as  a  trust  fund,  could  be  sustained. 

This  question  has  never  been  adjudicated  by  the  Supreme 
Court  of  the  United  States.  Complainant's  counsel  cites  decisions 
from  other  courts,  from  which  he  thinks  it  is  inferable  that  courts 
of  equity  may  take  jurisdiction  of  suits  to  recover  from  infringers 
profits  derived  from  patented  inventions,  on  the  ground  of  con- 
structive trusteeship;  and  he  refers  to  several  recent  conflicting 
decisions  of  the  United  States  Circuit  Courts  on  this  question. 

But  I  think  I  may  safely  proceed,  as  if  the  question  were  still 
an  open  one.  I  do  not  think  that  the  reported  cases  cited  by 
the  complainant's  counsel  throw  any  clear  light  on  the  question, 
for  they  do  not  bear  upon  it. 

I  do  not  perceive  that  the  case  of  Crosby  v.  The  Derby  Gas- 
Light  Company,  3  Mylne  &  Craig,  430,  shows  anything  which 
should  affect  the  case  at  bar.  It  is  the  report  of  the  second  hear- 
ing of  the  case,  and  is  but  a  partial  report.  The  only  question 
was  upon  the  construction  of  a  former  decree.  It  does  not  ap- 
pear that  the  bill  was  not  for  an  injunction,  among  other  things. 
In  a  footnote,  the  report  of  the  case  on  an  appeal  from  the  first 
decree  is  mis-cited  as  in  4  Mylne  v.  Keen,  72.  I  believe  there 
is  no  such  volume,  and  I  have  been  unable  to  correct  the  refer- 
ence or  find  the  case. 

The  case  of  Livinggton  v.  Woodworth,  15  Howard,  546,  related 
to  a  planing  machine,  and  was  an  injunction  suit,  in  which  noth- 
ing was  decided  except  that  the  actual  profits  of  an  infringer  of 
a  patent  could  be  recovered  against  the  infringer  as  an  involun- 
tary trustee;  but  nothing  was  said  on  the  subject  in  the  decision 
of  the  court.     There  was  no  question  of  jurisdiction  in  the  case. 

In  Cotoing  v.  Rumsey,  8  Blatch.  38,  which  related  to  a  cylin- 
der polisher,  and  was  an  action  on  the  case,  no  question  of  juris- 
diction arose.  The  judge  there  merely  made  an  incidental  re- 
mark, pa^saim,  to  the  effect  that  an  infringer  of  a  patent  might  bo 
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treated  as  a  trustee  in  respect  to  profits  derived  by  him  from  the 
use  of  the  patent. 

In  BurdeU  v.  Denig,  2  Otto,  716,  which  related  to  a  sewing- 
machine,  and  was  an  action  at  law  to  recover  damages  from  an 
infringer  of  a  patent,  and  where  jurisdiction  was  not  in  contest, 
Mr.  Justice  Miller  incidentally  said  that  damages  might  be  re- 
covered at  law ;  but  that  profits  were  the  measure  of  recovery  in 
equity,  on  the  theory  that  the  infringer  might  be  treated  as  a 
trustee. 

In  Birdsall  v.  Coolidge,  8  Otto,  68,  which  related  to  a  machine 
for  amalgamating  gold  and  silver,  and  was  an  action  at  law,  Mr. 
Justice  Clifford  made  a  remark  that  profits  might  be  recovered 
in  equity  by  considering  the  infringer  of  the  patent  as  trustee  for 
the  patentee. 

The  question  of  jurisdiction  did  not  arise  in  any  one  of  these 
cases.  Much  less  did  the  court  in  a  single  instance  intimate,  in  the 
remotest  manner,  that  notwithstanding  the  existence  of  an  ade- 
quate common-law  remedy,  equity  could  take  jurisdiction  of  a 
bill  for  profits  arising  from  the  use  of  a  patent,  solely  on  the 
ground  of  constructive  trusteeship. 

I  have  looked  through  the  reports  in  vain  for  any  direct  au- 
thority for  such  a  jurisdiction.  There  is  such  a  thing  known  in 
equity  jurisprudence  as  a  trustee  de  son  tort;  but  in  every  men- 
tion of  such  a  trustee  in  the  books,  the  property  in  respect  to 
which  a  person  has  been  regarded  as  a  trustee  de  son  tort  has  pos- 
sessed, before  the  interference  with  it,  the  character  of  fiduciary 
property.  I  think  it  clear  law,  that  it  is  only  in  respect  to  prop- 
erty already  subject  to  a  trust  and  stamped  with  the  fiduciary 
character  that  a  person  can  become  a  trustee  de  son  tort. 

In  the  present  case  if  the  assignment  of  the  patent  from  Tan- 
ner to  Sayles  had  been  in  trust,  for  the  benefit  of  beneficiaries 
recognized  in  law  as  such,  and  Sayles  were  here  suing  for  the 
trust  funds,  for  the  benefit  of  such  beneficiaries,  the  defendant 
might,  I  suppose,  upon  the  teaching  of  the  authorities  on  the 
subject,  be  treated  as  a  trustee  de  son  tort,  and  be  sued  in  equity. 

But  I  think  that  it  may  safely  be  held,  that  in  any  case  of  con- 
structive trusteeship  the  character  of  trustee  de  son  tort  does  not 
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attach  in  such  manner  as  to  give  equitable  jurisdiction  over  him, 
unless  the  property  with  which  he  interfered  was  already  trust 
property  when  the  interference  occurred. 

The  defendant  here,  therefore,  is  not  a  trustee  de  son  torty  nor 
suable  as  such  in  equity. 

This  much  being  clear,  let  us  now  suppose  the  case  of  a  per- 
son who  takes  possession  of  aiid  uses  another's  horse,  wagon  and 
team,  or  threshing  machine,  without  his  knowledge,  consent,  or 
authority.  In  such  a  case  the  law  provides  common-law  remedies, 
in  which  the  defendant  is  afforded  the  constitutional  right  of  a 
trial  by  jury.  In  such  a  case  the  owner  may  recover  damages  in 
trespass  for  the  tort ;  or  he  may  waive  the  tort,  and  sue  in  as- 
sumpsit, on  the  implied  promise  to  pay  what  is  equitably  due  for 
the  use  and  possession  of  the  property.  Will  it  be  contended 
that  a  bill  in  equity  would  lie  in  such  a  case,  on  the  theory  that 
the  wrongdoer  was  a  trustee  de  son  tort,  or  trustee  at  all  ?  Yet 
the  theory  of  an  implied  promise  to  pay  what  is  equitably  due, 
is,  except  in  name  and  form,  identical  with  the  theory  of  trustee- 
ship, which  is,  that  the  wrongdoer  is  custodian  of  the  money  so 
promised.  The  action  of  assumpsit  in  such  a  case  is  based  upon 
the  theory,  that  the  wrongdoer  has  impliedly  promised  to  pay 
what  ex  quo  et  bono  is  a  fair  equivalent  for  the  use  of  the  prop- 
erty. He  is  in  law  treated  as  a  fiduciary  in  custody  of  another's 
property.  But  though  this  theory  of  trusteeship  (for  it  is  noth- 
ing else)  is  as  old  as  the  doctrine  of  assumpsit,  no  one  has  ever 
contended  until  lately  that  such  a  mere  theory,  employed  by 
judges  as  a  means  of  explaining  by  analogy  the  promise  which 
they  derive  from  the  relation  of  the  defendant  to  the  property  he 
has  used,  may  be  employed  as  the  basis  of  a  new  departure  in 
equity  practice,  and  of  an  indefinite  extension  of  the  equity  juris- 
diction, in  derogation  of  the  common-law  and  constitutional  right 
of  trial  by  jury. 

The  case  I  have  supposed  is,  in  principle,  precisely  the  case 
we  have  at  bar;  for  there  is  no  magical  quality  in  the  property 
of  a  patentee  in  his  patent  to  distinguish  this  case  from  the  one 
just  supposed,  where  ordinary  property  has  been  taken  and  used 
without  the  owner's  consent. 
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We  are  not  dealing  with  the  present  case  by  virtue  of  the 
peculiar  jurisdiction  of  this  court  in  patent  cases,  but  under  its 
general  jurisdiction  as  a  court  of  equity.  The  defendant  has  used 
the  complainant's  property,  and  the  fact  that  the  property  used 
is  a  patent,  does  not  at  all  affect  the  question  of  jurisdiction.  The 
patent  was  not  trust  property  when  the  defendant  began  to  use 
it,  and  therefore  the  defendant  does  not  bear  to  it  the  relation  of 
trustee  de  son  tort. 

The  act  of  the  defendant  was  nothing  but  the  simple  one  of  a 
person  taking  and  using  another's  property  without  authority,  to 
his  own  advantage,  and  incurring  a  liability  to  compensate  the 
owner  for  such  use  of  the  property.  The  case  is  in  principle 
precisely  identical  with  that  of  such  a  use  of  a  horse,  or  a  boat, 
or  a  wagon  and  team,  or  threshing  machine,  giving  a  right  of 
action  in  assumpsit,  and  until  recently  I  have  never  known  it  to 
be  contended  that  compensation  for  such  use  could  be  sued  for 
in  equity,  "  on  the  theory  of  a  constructive  trusteeship,"  or  on 
the  "idea"  that  the  wrongdoer  was  an  "involuntary  trustee." 

Courts  have  undoubtedly  used  such  language  in  illustration  of 
the  theory  of  responsibility,  on  which  they  have  held  defendants 
liable  in  actions  of  assumpsit  at  law,  and  in  bills  of  injunction  in 
equity,  for  the  use  of  patent  property ;  but  language  used  on  the 
bench  for  mere  purposes  of  illustration,  cannot  either  fairly  or 
safely  be  treated  as  authoritative  decisions,  and  made  the  basis 
for  assuming  a  jurisdiction  not  otherwise  existing,  and  new  to 
equity  jurisprudence.     The  bill  will  therefore  be  dismissed. 

A.  L.  Walker,  for  complainajit, 

A.  C.  CaUum  and  George  Payson,  for  defendant. 

Note. — The  foregoing  decision  was  first  published  in  the  Chicago 
Legal  News  of  May  17,  1879,  in  which  issue  was  also  published  the 
following  note  of  Mr.  Albert  H.  Walker,  counsel  for  the  defendant 
in  the  case  reported  : 

Chicago,  May  15, 1879. 
Editob  op  Chicago  Legal  News. 

Dear  Madam  :  The  opinion  of  Judge  Hughes,  the  United  States  District 
Judge  for  the  Eastern  District  of  Virginia,  in  the  case  of  Thomas  Sayles  v.  The 
Richmond^  Fredericksburg  and  Potomac  Railroad  Company^  furnished  you  for 
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pablication  by  George  Payson,  Esq.,  ought,  perhaps,  when  printed,  be  accom- 
panied with  a  note  to  the  effect  that  the  question  of  jurisdiction  therein  decided 
has  generally  been  decided  the  other  way.  An  elaborate  opinion  of  that  kind 
by  Jadge  Brown,  was  printed  in  yoar  paper  in  1877  (9  Chicago  Legal  News, 
255),  and  the  same  contrary  decision  was  made  in  the  following  unreported 
cases: 

Vaughan  v.  The  South  and  North  Alabama  Railroad  Companyy  decided  by 
Justice  Bradley,  in  the  Northern  District  of  Alabama,  in  June,  1877. 

Sayles  v.  The  Dubuque  and  Sioux  City  Bailroad  Company ^  decided  by  Judges 
Dillon  and  Zane,  sitting  together,  in  the  District  of  Iowa,  in  February,  1878. 

Vaughan  v.  Wallacef  decided  by  Judge  Woods,  in  the  Northern  District  of 
Greorgia,  in  October,  1877. 

SayUs  V.  The  South  Carolina  Railroad  Company^  decided  by  Judge  Bond,  in 
the  Eastern  District  of  South  Carolina,  May,  1878. 

Sayles  v.  The  Chicago,  Burlington  and  Quincy  Railroad  Company,  decided  by 
Justice  Harlan,  in  October,  1878.  In  giving  his  opinion  orally.  Justice  Har- 
lan said :  '^  I  am  convinced  that  it  is  settled  law,  determined  Jby  the  weight  of 
authority,  that  independent  of  those  cases  where  the  account  may  be  had  on  the 
ground  of  the  injunction,  the  jurisdiction  is  now  entertained  in  the  chancery 
ooort,  on  the  ground  that  the  party  violating  the  patent  is  a  trustee,  and  holds 
whatever  profits  he  has  made  in  trust  for  the  patentee.'' 

Prior  to  Judge  Hughes's  decision,  the  question  had  never  but  once  been  de- 
cided as  he  decided  it,  to  wit :  in  the  case  of  Vaughan  v.  The  Central  Pacific 
Railroad  Company,  reported  in  Sawyer's  Reports  of  the  Ninth  Circuit. 

I  am,  very  respectfully,  yours, 

Albert  H.  Walker. 

Mr.  Walker's  associate  couDsel  afterwards  received  a  letter  from 
Mr.  Walker,  dated  June  19,  1879,  as  follows  : 

I  argued  the  jurisdiction  of  equity  over  a  suit  under  an  expired  patent  before 
Justice  Miller,  in  Leavenworth,  Kansas,  on  the  5th  of  June.  Judge  Hughes's 
decision  was  much  relied  upon  by  Mr.  Payson  and  ex-Secretary  of  the  Interior 
Usher,  for  the  defendant,  but  Justice  Miller  held  with  me  and  took  jurisdic- 
tion after  taking  the  case  under  fiill  advisement. 

The  preponderance  of  authority,  as  to  the  United  States  Circuit 
Courts,  would  therefore  seem  to  be  against  the  view  held  by  Judge 
Hughes. 

It  is  to  be  said  that  the  cases  mentioned  in  Mr.  Walker's  letter  of 
the  15th  of  May  were  merely  mentioned  by  counsel  in  their  argu- 
ment at  Alexandria,  but  not  produced  ;  and  that  the  judge  had  no 
means  of  examining  them  and  ascertaining  their  precise  meaning. 
The  decision  of  Mr.  Justice  Miller  has  been  rendered  since. 

A  question  of  such  importance  ought  to  be  settled  by  the  Supreme 
Court,  and  the  case  above  reported  will  go  to  that  forum  for  review. 


182     D.  H.  Gordon  v.  James  H.  Dooley. 

Statement  of  the  case. 


United  States  CHrcuii  Court,  Eastern  District  of  Virginia,  at  Rich- 
mo^,  May,  1879. 

D.  H.  Gordon  v.  James  H.  Dooley,  Trustee  in  Bankruptcy 

OF  Asa  Snyder. 

Where  a  rent-charge  of  $1000  per  annum  is  purchased  for  $12,500  in  a  State 
where  six  per  cent,  is  the  lawful  rate  of  interest,  and  there  is  no  inten- 
tion or  contract,  direct  or  indirect,  that  it  shall  be  considered  a  loan,  and 
no  provision  in  the  deeds  of  assurance  by  which  in  the  event  of  default 
the  original  purchase-money  can  be  returned,  nor  any  law  in  existence  on 
the  statute-book  under  which  after  default  the  purchase-money  can  be 
recovered  back : 

Hddf  That  the  contract  is  not  usurious,  but  valid,  binding,  and  to  be  enforced 
in  equity. 

r 

In  equity. 

John  A.  Meredith  and  James  Pleasants  for  complainant. 

W,  W,  Gordon  for  the  defendant,  and  Isaxvo  H,  Garringtonfor 
Thomas  Wilson,  who  intervenes  by  petition. 

The  bill  sets  out  in  substance  the  facts  hereinafter  detailed  re- 
lating to  a  ground-rent  sold  by  Snyder  to  Gordon.  It  avers  that 
Asa  Snyder  became  bankrupt  on  the  petition  of  his  creditors  in 
1877 ;  that  Dooley  was  appointed  his  trustee  in  bankruptcy ;  that 
the  ground-rent  hereinafter  mentioned  was  duly  paid  from  July, 
1866,  to  July,  1876,  but  that  no  part  of  the  same  has  been  paid 
since  the  latter  date  ;  that  the  trustee  is  receiving  an  annual  rental 
from  the  property  hereafter  mentioned  of  $2700;  that  one 
Thomas  Wilson  is  the  beneficiary  of  a  deed  of  trust  from  Snyder 
upon  the  same  property,  executed  in  October,  1876,  and  has  filed 
his  petition  in  this  court,  claiming  to  be  paid  out  of  said  rents 
the  arrearages  of  interest  due  to  him  upon  a  loan  of  $10,000 
secured  by  said  deed  of  trust.  The  bill  maintains  that  the  claims 
of  all  creditors  of  Snyder,  and  especially  Wilson,  are  subordi- 
nate to  the  claim  of  the  complainant.     It  therefore  prays  that  a 
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receiver  may  be  appointed  to  take  possession  of  the  property  and 
rent  out  the  same ;  that  the  present  trustee  be  directed  to  render 
an  account  of  the  rents  he  has  received ;  and,  amongst  many  other 
things,  that  the  complainant  may  be  paid  the  rent  due  him  in  ar- 
rear,  and  the  rents  to  accrue  as  they  fall  due,  in  priority  over  all 
creditors  and  Wilson. 

The  defendant,  Dooley,  and  the  petitioner,  Wilson,  resist  the 
prayer  of  Gordon  on  the  ground  that  his  transaction  with 
Snyder  was  usurious  and  void. 

Two  deeds  were  received  for  record  in  the  office  of  the  Hust- 
ings Court  of  Richmond  on  the  7th  day  of  September,  1866. 
One  of  them  had  been  acknowledged  on  the  27th  day  of  August, 
in  that  year,  but  bore  'date  on  the  1st  day  of  July,  by  which  Asa 
Snyder  and  wife,  of  Richmond,  Virginia,  conveyed  to  Douglass 
H.  Gordon,  of  Baltimore,  Maryland,  in  fee  for  $12,600, 
certain  real  estate  on  the  corner  of  Gary  and  Tenth  streets,  in 
Richmond,  described  in  the  deed.  The  other  deed  had  been  ac- 
knowledged on  the  29th  and  31st  of  August  and  4th  of  Septem- 
ber, 1866 ;  bore  date  the  2d  day  of  July,  1866 ;  and  was  a  con- 
veyance by  the  said  Douglass  H.  Gordon  and  wife  of  the  same 
property  to  the  said  Snyder,  to  have  and  to  hold  to  Snyder,  his 
heirs  and  assigns,  etc.,  but  subject  to  a  perpetual  annual  ground- 
rent  or  rent-charge  at  the  rate  of  one  thousand  dollars  per  annum, 
payable  semi-annually,  to  be  paid  forever,  with  a  covenant  for 
entry  for  the  purpose  of  distress  if  there  should  be  default  in 
making  any  payment  of  rent  for  six  months  ;  with  further  cove- 
nant nine  months  after  default  in  paying  any  semi-annual  rent, 
for  re-entry  to  take  issue  and  profits  for  the  satisfaction  of  rents 
in  default ;  and  with  final  covenant  that  if  the  rent  shall  be  in 
arrear  for  five  years  then  that  the  grantor,  Gordon,  shall  have 
power  of  re-entry  and  to  hold  in  absolute  fee.  The  deed  con- 
tains no  other  covenant.  By  the  laws  of  Virginia  then  in  force 
(see  Code  of  1860,  ch.  138,  sec.  16  and  20)  it  was  provided  that 
on  a  person  bringing  ejectment  upon  such  a  covenant  as  the  last 
one  mentioned  in  this  deed,  if  the  party  in  default  shall  tender  to 
the  party  entitled  to  rent,  or  pay  into  court,  all  the  rent  and  ar- 
rears at  any  time  due,  with  interest  and  costs,  all  further  pro- 
ceedings in  ejectment  shall  cease ;  or  in  case  of  a  bill  being  filed 
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in  equity  for  relief  against  forfeiture  of  the  land  by  the  claimant^ 
and  of  his  being  relieved  in  equity,  he  shall  hold  the  land  as  he 
did  before  the  proceedings  began,  without  a  new  lease  or  convey- 
ance. 

The  property  which  was  the  subject  of  these  deeds  was  a  foun- 
dry, supposed  at  the  time  to  be  worth  $60,000.  Six  or  eight 
months  before  this  transaction  with  Snyder,  R.  A.  Lancaster, 
head  of  the  firm  of  Lancaster  &  Co.,  bankers  and  brokers,  of 
Richmond,  had  negotiated  for  Gordon  a  purchase  of  a  ground- 
rent  of  $1000  a  year  on  the  Belle  Isle  property  of  Richmond  for 
$12,500.  Some  six  months  before  this  transaction  with  Snyder, 
Gordon  had  requested  Lancaster  to  negotiate  the  purchase  for 
him  of  two  other  ground-rents  of  $1000  each,  at  the  price  paid 
for  the  Belle  Isle  purchase,  and  on  the  6th  of  July,  1866,  in  a 
postscript  to  a  letter  of  that  date,  Gordon  had  repeated  that  re- 
quest to  Lancaster. 

Snyder  says  in  his  testimony  that  late  in  the  summer  or  early 
in  the  fall  of  that  year  (it  was  in  fact  in  July)  he  called  on  Lan- 
caster's firm  for  the  purpose  of  negotiating  a  loan.  It  seems  they 
first  proposed  to  sell  him  stocks  or  bonds  on  which  he  might 
raise  money.  Sundry  propositions  of  the  sort  he  declined.  After- 
wards they  sent  for  him  and  told  him  they  had  $25,000  to  invest 
in  ground-rents.  After  taking  some  days  for  reflection  he  con- 
cluded to  sell  a  ground-rent,  and  take  $12,500  of  the  money  the 
firm  had  for  that  form  of  investment.  In  due  time  deeds  were 
drawn.  The  first  deeds  proposed  to  him  were  not  satisfactory. 
Finally,  the  deeds  which  have  been  described  were  prepared,  and 
were  duly  executed  and  recorded  by  the  proper  parties.  There 
were  no  direct  negotiations  between  Snyder  and  Gordon.  All 
that  transpired  between  Lancaster  and  Snyder  in  the  negotiation 
was  oral.  All  that  transpired  between  Lancaster  and  Gordon  on 
this  subject  was  by  letter — Gordon  being  in  Baltimore.  There 
is  nothing  in  the  correspondence  of  Lancaster  with  Gordon,  show- 
ing that  in  this  transaction  Gordon  had  any  other  object  or  aim 
than  to  purchase  a  ground-rent ;  nothing  to  show  that  he  himself 
sought  to  place  a  loan,  or  considered  the  transaction  with  Snyder 
as  directly  or  indirectly  a  loan  of  money.  Lancaster  testifies  that 
he  never  at  any  time  submitted  to  Gordon  a  proposition  from 
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Snyder  to  borrow  raoney.  He  had  been  informed  by  Gordon 
tliat  he  wanted  the  ground-rents  for  some  special  legacies.  Lan- 
caster testifies  positively  that  the  purchase  of  the  ground-rent 
from  Snyder  was  not  intended  by  any  one  to  be  a  shift,  or  device, 
or  contrivance  to  cover  a  loan  of  money,  at  a  greater  rate  of  in- 
terest than  six  per  cent,  per  annum  ;  that  he  had  no  authority  to 
enter  into  such  a  transaction  ;  that  Gordon  never  had  in  the 
hands  of  his  firm  any  sum  whatever  for  investment  at  their  dis- 
cretion ;  that  when  proceeds  of  sales  made  by  them  for  Gordon 
came  into  their  hands  and  were  left  there,  they  had  no  authority 
whatever  to  invest  them  without  Gordon's  previous  direction ; 
that  he  never  informed  Snyder  that  his  firm  had  any  amount  of 
Gordon's  money  for  investment,  and  never  offered  to  Snyder  any 
sum  of  money  or  loan  in  behalf  of  Gordon.  Lancaster  repeats 
positively  that  the  object  of  the  deeds  which  were  executed  be- 
tween Gordon  and  Snyder  was  to  carry  out  in  good  faith  the 
purchase  of  the  ground -rent. 

Several  letters  from  Gordon  to  Lancaster,  written  in  the  sum- 
mer of  1866,  were  put  in  evidence  voluntarily  by  Gordon,  very 
few  of  which  refer  to  the  transaction  with  Snyder.  They  con- 
tain nothing  to  show  that  Gordon  intended  that  transaction  as  a 
device  to  cover  a  loan,  or  himself  regarded  or  treated  the  trans- 
action as  a  loan.  The  letters  are  full  of  statements  and  inqui- 
ries, showing  that  Gordon  was  in  the  habit  of  buying  negotiable 
paper,  put  by  others  into  the  hands  of  Lancaster  for  sale,  at  rates 
of  discount  greater  than  six  per  cent. ;  but  they  disclose  no  trans- 
action usurious  in  the  meaning  of  the  law.  These  letters  do  not 
show  that  it  was  "  the  known  practice  '^  of  Gordon  to  lend  money 
on  usury,  under  cover  of  devices  in  the  form  of  sale,  within  the 
meaning  of  the  ruling  of  the  court  in  MeCheaney  v.  Douglass,  2 
Randolph,  109.  They  prove  no  more  than  that  he  bought  nego- 
tiable paper  at  rates  of  discount  greater  than  six  per  cent.;  and 
show  that  in  one  case  he  refused  to  buy  such  a  note  made  di- 
rectly to  himself  as  payee,  or  made  payable  to  the  maker's  own 
order,  without  an  intermediate  indorser. 

Snyder  testifies  that  he  always  regarded  the  transaction  as  a 
loan  upon  the  property,  similar  to  a  mortgage ;  and  he  avers 
that  Lancaster,  from  the  character  of  his  conferences  with  him, 
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"  mast  have  understood  thereby  that  I  regarded  it  in  the  light 
of  a  loan  ;  of  course  I  can't  tell  what  he  felt." 

Lancaster  testifies  that  he  acted  in  the  transaction  as  the  agent 
of  Snyder ;  that  he  did  not  act  as  the  agent  of  Gordon  ;  that  his 
firm  received  a  commission  of  $125  from  Snyder;  that  Gordon 
paid  the  $12,500  in  Baltimore  on  a  draft  of  Lancaster  &  Co., 
and  that  the  proceetls  were  placed  to  Snyder's  credit  in  the  bank- 
ing house  of  Lancaster  &  Co.,  in  Richmond,  and  was  drawn 
thence  by  Snyder.  Lancaster  testifies  that  he  took  commissions 
on  sales  in  all  cases  only  from  the  seller,  and  never  took  them 
from  the  purchaser. 

The  following  opinion  of  the  court  was  delivered  by 

HUGHES,  J. — I  think  the  foregoing  statement  embraces  all 
the  evidence  in  the  case  that  can  at  all  affect  the  decision  of  the 
question  at  issue,  which  is  whether  the  two  deeds,  by  which  a 
rent-charge  was  nominally  secured  by  Gordon  upon  the  foundry 
property  of  Snyder^  were  really  designed  to  cover,  and  did  cover, 
a  loan  of  $12,500  from  Gordon  to  Snyder  at  the  usurious  inter- 
est of  $1000,  or  eight  per  cent,  per  annum. 

If  the  intention  of  the  parties  to  the  transaction  was  in  fact  to 
cover  up  a  usurious  loan,  or  if  the  dee<ls  are  such  as,  carried  by 
any  practical  means  into  operation  according  to  their  legal  effect, 
do  virtually  provide  for  a  loan,  then  the  transaction  is  usurious 
and  void  under  the  law  of  Virginia  as  it  stood  at  the  date  of  the 
deeds. 

We  have  nothing  to  do  here  with  the  technical  term  usury  ;  we 
have  to  do  only  with  the  terms  of  a  specific  law.  Section  5, 
ch.  141,  of  the  Code  of  1860,  in  force  in  1866,  provided  that  "  all 
assurances  made  directly  or  indirectly  for  the  loan  of  money  at  a 
greater  rate  than  six  per  cent."  shall  be  void.  This  is  the  law 
which  rules  the  transaction  between  Gordon  and  Snyder. 

The  deeds  which  then  were  executed  are  assurances,  Thev  do 
not  provide  directly  for  a  loan  of  money.  They  in  terms  provide 
for  the  sale  by  Snyder  to  Gordon  of  a  rent-charge  of  $1000  per 
annum,  to  be  paid  to  Gordon  in  consideration  of  the  sum  of 
$12,500  paid  down  by  Gordon  to  Snyder; 

If  this  transaction  was  in  good  faith  the  sale  of  a  rent-charge, 
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it  is  not  usurious,  though  in  effect  the  deeds  provide  for  an 
annuity  of  ?1000  to  be  collected  on  the  original  payment  of 
?12,500  by  Gordon  to  Snyder. 

If  the  parties  intended  to  make  a  usurious  loan  in  the  form  of  a 
sale,  then,  of  course,  the  transaction  will  be  illegal  and  void ;  but  if 
it  appear  that  a  sale  was  really  intended,  then  it  is  equally  clear  that 
the  transaction  is  legal  and  valid.  The  difference  between  the  two 
cases  is,  that  the  law  allows  the  one  and  condemns  the  other;  and 
though  you  cannot  do  what  the  law  condemns,  yet  you  may  do  what 
the  law  allows,  even  though  the  effect  be  precisely  the  same.  Brock- 
enkough  v.  Spindle,  17  Grattan,  36. 

A  man  may  purchase  bonds  or  negotiable  paper  in  the  market  at 
any  discount,  whether  they  were  manufactured  for  sale  or  not,  and 
not  be  guilty  of  usury  :  Hamborough  v.  Bay  lor  y  2  Mun.  36 ;  Taylor 
V.  Bruce,  Gilmer,  42;  Whitvx>rth  v.  Adams,  5  Rand.  333;  and  the 
same  is  held  in  many  other  cases.  Nay,  more,  he  may  sell  property 
greatly  above  its  market  value,  knowing  that  the  purchaser  intends 
selling  it  again  at  its  market  value  for  the  purpose  of  raising  money, 
and  the  sale  will  not  be  usurious  if  it  is  a  sale.  Selby  v.  Morgan,  3 
Leigh,  577  ;  and  Brockenhough  v.  Spindle,  17  Grattan,  21.  But  if 
such  sale  is  accompanied  by  a  loan  of  money  as  part  of  the  transac- 
tion, the  whole  is  usurious.  Stribling  v.  Valley  Bank,  7  Leigh,  26. 

If  the  deeds  between  Gordon  and  Snyder,  though  not  in  form 
and  legal  effect  providing  for  a  loan,  were  accompanied  by  a  con- 
tract or  understanding  in  any  form,  oral  or  written,  agreed  to  by 
both  parties,  that  the  amount  of  $12,500  paid  for  the  rent-charge 
was  to  be  treated  as  a  loan  at  an  annual  interest  of  $1000,  such  side- 
contract  would  vitiate  the  main  transaction,  though  it  should  not 
appear  on  the  face  of  the  deeds ;  or,  though  no  such  outside  contract 
or  understanding  should  be  proved,  yet,  if  the  deeds  themselves 
contain  any  clause  or  provision,  or  if  they  make  an  omission  by 
virtue  of  which,  under  the  laws  of  the  country,  a  return  of  the 
principal  money  originally  paid  could  be  secured,  then  a  loan 
would  be  thereby  indirectly  and  substantially  provided  for,  and 
the  contract  would  be  usurious. 

It  is  clear  from  the  evidence,  that  whatever  idea  Snyder  may 
have  had  to  the  effect  that  he  was  negotiating  a  loan  from  Gor- 
don, yet  neither  Gordon  nor  Lancaster  entertained  it.  It  is  clear 
that  the  minds  of  Snyder  and  Gordon  did  not  meet  in  mutual 
agreement  on  a  contract  for  a  loan  in  fact,  through  the  sale  of  a 
rent-charge  in  form.     These  two  men  did  not  see  each  other. 


188  D.  H.  GrORDON  V.  James  H.  Dooley. 

opinion  of  the  court. 

There  was  no  direct  communication  between  them.  The  whole 
business  was  transacted  through  Lancaster.  Nor  did  Lancaster 
and  Gordon  meet  personally  in  the  course  of  the  negotiation.  It 
was  carried  on  wholly  by  letters  between  them,  and  these  letters 
do  not  show  that  a  loan  was  either  actually  or  impliedly  the 
subject  of  their  correspondence.  In  short,  the  evidence  shows  to 
demonstration  that  there  was  no  mutual  understanding  between 
Snyder  and  Gordon  to  the  effect  that  their  transaction  was  to  be 
in  form  the  sale  of  a  ground-rent,  but  in  fact  a  loan. 

Such  a  contract  or  understanding  not  having  been  mutually 
agreed  upon  by  the  parties,  by  a  common  intention  not  expressed 
in  the  deeds,  the  only  question  left  is,  whether  the  deeds  them- 
selves by  their  tenor,  provisions,  and  covenants,  directly  or  in- 
directly, expressly  or  impliedly,  by  their  actual  provisions  or  by 
the  omission  of  provisions,  provide  for  or  admit  of  a  return  or 
recovery  of  the  $12,500  paid  by  Gordon  for  the  rent-charge, 
through  any  means  or  method  or  possibility  known  to  the  law. 

The  counsel  of  Wilson,  and  of  Dooley,  the  trustee  in  bank- 
ruptcy, contend  that  these  deeds  show  a  usurious  transaction,  and 
claim  that  this  case  is  entirely  similar  to  that  of  Scott  v.  Lloyd, 
first  reported  in  4  Peters,  205,  and  again  reported  in  9  Peters, 
418.  Except  in  one  particular  this  case  is  identical  in  the  nature 
of  its  facts  with  that  of  Scott  v.  Lloyd,  where  a  rent-charge  of 
$500  per  annum,  purchased  for  $5000  paid  down,  was  held  usuri- 
ous. In  that  case,  as  it  is  reported  in  9  Peters,  Chief  Justice 
Marshall  reviewed  every  case,  American  and  English,  which  had 
then  been  reported,  in  which  contracts  not  usurious  in  form,  but 
claimed  to  have  been  usurious  in  fact,  had  been  passed  upon  by 
the  courts.  The  whole  learning  of  this  important  and  interesting 
subject  is  there  given  in  the  lucid  and  conclusive  manner  usual 
with  that  judge.  I  refer  for  a  citation  and  review  of  all  cases  in 
point  to  that  exhaustive  opinion,  which  leaves  me  nothing  to  do 
but  to  inquire  what  it  decides,  and  compare  that  case  of  Scott  v. 
Lloyd,  with  the  one  at  bar. 

The  Chief  Justice  summed  up  the  law  as  to  annuities  and 
ground-rents  in  the  following  language : 

The  ingenuity  of  lenders  of  money  has  devised  many  contrivances 
by  which,  under  forms  sanctioned  by  law,  the  statute  of  usury  may 
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be  evaded.  AmoDg  the  earliest  and  most  commoD  of  them  is  the 
purchase  of  annuities  secured  upon  real  estate.  The  statute  does  not 
reach  them,  not  only  because  the  principal  may  be  put  at  hazard, 
but  because  it  was  not  the  intention  of  the  Legislature  to  interfere 
with  individuals  in  their  ordinary  transactions  of  buying  and  selling, 
or  other  arrangements  made  with  a  view  to  convenience  or  profit. 
The  purchase  of  an  annuity  or  rent-charge,  if  a  bona  fide  sale,  has 
never  been  considered  as  usurious,  though  more  than  six  per  cent, 
profit  be  secured.  Yet  it  is  apparent,  that  if  giving  this  form  to  the 
contract  will  afford  a  cover  which  conceals  it  from  judicial  investi- 
gation, the  statute  would  become  a  dead  letter.  Courts,  therefore, 
perceived  the  necessity  of  disregarding  form,  and  examining  into  the 
real  nature  of  the  transaction.  If  that  be  in  fact  a  loan,  no  shift  or 
device  will  protect  it. 

After  thus  explaining  the  law  affecting  the  case,  the  Chief 
Justice  proceeded  to  examine  into  the  "  real  nature  "  of  the  trans- 
action before  him.  As  I  have  before  said,  the  facts  of  the  trans- 
action in  that  case  were  identical  in  their  character  with  those  in 
this  case.  But  there  was  one  provision  of  the  deed  there  which 
is  not  to  be  found  in  the  deeds  in  this  case.  In  addition  to 
clauses  similar  to  corresponding  clauses  in  the  deeds  here,  the 
deed  there  contained  the  following  clause,  Scholfield  being  in  the 
relation  of  Snyder  and  Moore  of  Gordon  to  that  transaction  : 
Moore  covenanted  that  if  Scholfield,  his  heirs  or  assigns,  "should 
at  any  time  after  the  expiration  of  five  years  from  the  date  of  the 
deed,  pay  to  said  Moore,  his  heirs  and  assigns,  the  sum  of  five 
thoasand  dollars,  together  with  all  arrears  of  rent,  he,  the  said 
Moore,  his  heira  and  assigns,  would  execute  and  deliver  any 
deeds  or  instruments  which  may  be  necessary  for  releasing  and 
extinguishing  the  rent  hereby  created,  which,  on  such  payments 
being  made,  should  forever  cease  to  be  payable.''  4  Peters,  208. 

It  is  useless  to  show  that  this  clause  did  provide  for  a  return 
of  the  $5000  advanced  in  the  beginning  by  Moore.  The  clause 
ex  vi  termini  converted  the  sale  and  purchase  of  a  rent-charge 
into  a  loan.  In  terms  the  transaction  was  to  stand  as  the  sale 
and  purchase  of  a  rent-charge  for  five  years,  and  after  that  was 
to  assume  the  character  of  a  mortgage  to  secure  a  loan  of  $5000 
at  an  annual  rent  of  $500.  It  is  useless  to  say  that  on  the  prin- 
ciples heretofore  stated  in  the  foregoing  pages,  this  provision  of 
the  deed  brought  the  transaction  between  Scholfield  and  Moore 
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into  the  category  of  usurious  loans,  and  made  what  was  in  form 
the  sale  of  a  rent-charge  in  fact  a  loan  secured  by  mortgage. 
Nor  is  it  necessary  to  state  how  the  Supreme  Court  decided  the 
case,  for,  as  a  matter  of  course,  it  held  the  transaction  to  be  usuri- 
ous and  gave  order  accordingly.  It  was  not  the  fact  that  the 
rent  of  $500  reserved  on  ground  purchased  for  $5000  was  equiv- 
alent to  an  interest  of  ten  per  cent,  per  annum  that  was  held  to 
vitiate  the  transaction,  but  the  fatal  circumstance  was  the  addi- 
tional fact  that  a  provision  was  made  for  a  return  of  the  purchase- 
money  after  a  period,  during  which  it  was  to  carry  ten  per  cent, 
in  the  form  of  rent. 

In  the  case  of  Tyson  v.  Richard^  3  Harris  &  Johnson,  109, 
the  subject  was  a  rent-charge  reserved  at  the  rate  of  fifteen  per 
cent,  upon  the  sum  paid  for  the  purchase  of  it,  where  the  con- 
tract embodied  a  provision  allowing  the  vendor  within  five  years 
to  redeem  the  property  on  returning  the  sum  borrowed  with  all 
arrearages  of  rent  due,  a  case  all  fours  with  Scoii  v.  Lloyd, 

Are  these  cases  all  fours  with  the  one  at  bar?  Plainly  they 
are  not.  There  is  no  such  fatal  clause  in  the  deed  of  Gordon  to 
Snyder  reserving  the  rent  as  that  which  I  have  quoted  from 
the  deeds  in  the  other  cases.  There  is  no  provision  whatever  se- 
curing, looking  to,  or  permitting  the  return  of  the  $12,500  paid 
by  Gordon  for  the  rent-charge.  Now  I  admit  that,  though  no 
such  provision  actually  appears  in  the  deeds  which  passed  be" 
tween  Snyder  and  Gordon,  yet  if  there  was  an  outside  under- 
standing or  contract,  oral  or  written,  equivalent  to  it,  by  which 
they  mutually  agreed  that  the  transaction  should  in  fact  be  a 
loan,  then  the  case  would  be  the  same  as  if  such  a  stipulation 
were  actually  in  the  deed.  But  no  such  outside  agreement  is 
proved,  and  none  such  was  made  at  all.  I  will  go  farther  and 
admit  that,  if  under  the  terms  of  the  deeds  between  Snyder  and 
Gordon,  especially  of  the  clause  relating  to  a  forfeiture  of  the  fee, 
after  five  years  of  default,  Gordon  could,  under  the  laws  of  Vir- 
ginia, secure  a  return  of  the  money  paid  for  the  purchase  of  the 
rent-charge,  that  legal  power  of  recovery  would  have  to  be  con- 
strued in  connection  with  the  deeds,  and  be  treated  as  a  part  of 
the  contract. 

But  a  court  of  equity  in  relieving  against  the  forfeiture  of  the 
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fee  would  not  provide  for  a  return  of  the  purchase- money  paid 
for  the  ground-rent.  It  would  treat  the  20th  section  of  the  138th 
chapter  of  the  Code  of  1860  as  part  of  the  contract,  and  give  re- 
lief against  the  forfeiture  in  accordance  with  its  provisions.  It 
could  not,  on  any  known  principle  of  law  or  equity,  return  to 
Gordon  his  purchase-money  of  $12,500. 

This  being  so, .  and  the  deeds  between  Snyder  and  Gordon 
making  no  provision  for  the  return  of  the  $12,500  to  Gordon, 
and  the  law  giving  him  no  power  to  recover  it  back,  it  follows 
that  Gordon,  by  the  transaction,  parted  with  that  purchase-money 
forever,  and  absolutely,  and  that  the  transaction  was  not  directly 
or  indirectly,  actually  or  intentionally,  by  express  provision  or 
through  any  means  known  to  the  law,  a  loan  within  the  terms 
of  the  6th  section  of  chapter  141  of  the  Code  of  1860,  making 
the  taking  of  more  than  six  per  cent,  on  loans  usurious,  and  is 
not  void,  but  is  valid  and  must  be  enforced  in  this  case  as  against 
Wilson  and  other  creilitors  of  Snyder. 


Untied  States  Circuit  Courts  Eastern  District  of  Virginia,  at 

Richmond,  April  10th,  1879. 

•   O.  A.  Ericsson  v.  City  of  Manchester. 

A  municipal  corporation  is  liable  in  damages  for  the  defective  condition  of  its 
streets  to  an  individual  suffering  injury  from  that  condition,  under  certain 
circumstances. 

This  liability  is  not  affected  by  the  fact  that  the  street,  from  defects  in  -which 
the  injury  happens,  is  in  the  proprietorship  of  a  private  corporation. 

On  motion  for  a  new  trial. 

C  P.  Meredith  and  S,  Macon,  for  the  'plaintiff. 

J.  8,  McRae  and  T.  M.  Logan,  for  the  defendant 

The  cities  of  Manchester  and  Richmond  are  the  corporators  of 
the  James  River  Bridge  Company  in  about  equal  interests.  The 
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work  consists  of  a  bridge  over  the  Jaraes  River,  and  of  an  ele- 
vated earthen  causeway,  extending  from  the  southern  edge  of  the 
river  on  the  Manchester  side  across  the  flats  and  over  the  Dan- 
ville Railroad  (which  it  crosses  upon  a  stone  arch)  to  the  level 
of  Seventh  Street  in  Manchester,  of  which  it  and  the  bridge  are 
an  extension.  The  accident  by  which  the  plaintiff  was  disabled 
for  life  was  a  fall  which  he  had  at  night  from  a  low  parapet  of 
a  corner  of  the  arch  over  the  railroad,  down,  some  fifteen  feet,  to 
a  ditch  on  the  side  of  the  railroad.  The  bridge  lies  within  the 
corporate  limits  of  Richmond.  The  causeway,  which  is  a  part  of 
it,  a  hundred  yards  or  more  long,  lies  within  the  corporate  limits 
of  Manchester. 

This  work  was  a  joint  public  undertaking  of  the  two  cities, 
under  the  act  of  Assembly  passed  November  5th,  1870,  incorpo- 
rating the  James  River  Bridge  Company. 

The  commissioners  incorporated  by  this  act  are  mentioned  as 
having  been  appointed  by  the  trustees  of  Manchester.  The  city 
of  Richmond,  the  county  of  Chesterfield,  and  certain  townships 
of  the  county  of  Chesterfield,  were  authorized  to  appoint  like 
commissioners,  and  in  that  manner  to  become  corporators  of  the 
company ;  and  it  was  expressly  provided  that  the  authorities  of 
Richmond,  Chesterfield,  and  these  townships  should  have  con- 
trol and  authority  over  their  respective  commissioners  similar  to 
that  given  to  Manchester  over  its  commissioners  by  the  act. 

Thus  a  public  highway  was  provided  to  be  built  by  two  pub- 
lic municipalities,  one  county,  and  certain  of  its  townships.  lu 
fact,  however,  it  was  built  by  Manchester  and  Richmond  alone. 

The  cities  of  Manchester  and  Richmond  are  connected  by  two 
foot  and  carriage  bridges  open  to  the  public,  of  which  this  bridge 
of  the  James  River  Bridge  Company  is  one.  It  is  a  free  bridge, 
open  to  the  public  without  charge  of  tolls ;  the  other  is  a  toll 
bridge. 

The  city  of  Manchester  is  a  chartered  corporation,  endowed  by 
statute  with  liberal  powers  of  taxation.  It  has  full  power  to 
close  or  extend,  widen  or  narrow,  lay  out,  improve,  and  light  its 
streets,  and  keep  them  in  order.  It  has  ample  powers  of  police. 
It  has  all  the  rights,  immunities,  powers,  and  privileges  usually 
granted  to,  and  is  charged  by  statute  with  the  duties  and  obliga- 
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tions  ordinarily  imposed  on,  municipal  corporations.  It  may 
not  only  tax  the  property  of  its  citizens,  but  may  contract  loans. 
Its  taxes  are  a  lien  upon  the  real  estate  of  the  citizens  taxed.  It 
may  condemn  lands  for  streets,  subject  to  the  payment  of  just 
compensation.  The  remaining  facts  of  the  case  appear  in  the 
opinion  of 

HUGHES,  J. — This  is  an  action  on  the  case  for  damages,  the 
declaration  charging  with  the  usual  amplitude  of  allegation, 
among  other  things,  that  the  street  on  which  the  accident  occurred 
was  a  public  highway  of  the  city,  that  it  was  at  the  time,  and 
had  been  for  some  time  before,  in  unsafe  condition  for  the  want 
of  a  proper  railing  or  wall  to  protect  persons  passing  over  the 
arch  from  accident,  and  that  the  defendant  had  notice  of  its  bad 
and  defective  condition,  and  wilfully  neglected  to  make  it  safe. 
(The  case  was  tried  at  the  February  Term  of  the  court,  when  a 
verdict  was  rendered  for  the  plaintiff  in  which  his  damages  were 
assessed  at  |5500.) 

At  the  trial  the  defendant  insisted  generally  that  a  city  is  not 
liable  to  individuals  injured  for  the  bad  condition  of  its  streets. 
It  insisted,  moreover,  that  this  causeway  was  not  a  public  street 
of  the  city,  and  for  that  reason  that  the  city  was  not  liable  for 
the  accident.  It  insisted  further  that  the  causeway  was  the  prop- 
erty of  the  James  River  Bridge  Company ;  that  it  was  under 
the  bridge  company's  control,  and  not  under  the  control  of  the 
city,  and  that  for  that  reason  the  city  was  not  liable. 

Elaborate  argument,  based  upon  very  numerous  authorities, 
was  made  at  the  trial  by  counsel  on  either  side,  on  prayers  for 
instructions  to  the  jury.  The  court  was  obliged  to  rule  upon 
them  off-hand,  and  in  doing  so  invited  in  advance  a  motion  for 
a  new  trial,  in  order  to  a  more  deliberate  argument  of  the  law  of 
the  case,  in  the  event  of  a  verdict  for  the  plaintiff,  giving  to  the 
jury  the  following  instructions : 

INSTRUCTIONS   TO   THE  JURY. 

There  are  three  questions  for  the  jury,  viz. : 

1.  Whether  a  proper  guard  or  protection  had  been  provided  at 
the  point  where  the  accident  to  the  plaintiff  occurred.  If  there  was 
not, 
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2.  Whether  the  accident  was  in  consequence  of  the  absence  of  such 
proper  guard  or  protection  ;  and 

3.  If  so,  whether  damage  ensued  to  the  plaintiff,  and  what  amount 
of  money  shall  be  allowed  as  the  measure  of  the  damage  to  him. 

If  the  jury  believe  from  the  evidence  that  a  proper  guard  or  pro- 
tection to  the  highway  was  not  provided,  that  the  accident  occurred 
in  consequence,  and  that  damage  ensued  to  the  plaintiff  from  the  ac- 
cident, 

Then  the  court  instructs  the  jury  that  the  city  of  Manchester  is 
liable  for  the  damages,  unless  it  proves  that  the  plaintiff  sustained 
his  injury  through  his  own  neglect  or  want  of  care. 

The  jury  are  also  instructed  that  in  considering  damages  in  this 
case  they  may  tiike  into  account  any  permanent  future  suffering  and 
disability  resulting  to  the  plaintiff  from  the  accident. 

A  motion  for  a  new  trial  was  duly  made  by  the  defendant  and 
the  questions  of  law  very  fully  reargued.  The  motion  was,  of 
course,  based  upon  the  ground  that  the  court  misruled  at  the  trial 
on  the  law  of  the  case. 

I  am  now  to  revise  the  ruling  of  the  court  at  the  trial  of  this 
case,  made  in  the  instructions  given  to  the  jury.  There  are 
three  questions  in  the  case,  viz. : 

1.  Whether  the  causeway  was  a  highway  or  public  street  of  Man- 
chester.    If  so, 

2.  Whether  Manchester  as  a  municipal  corporation  is  liable  to  an 
individual  for  damages  resulting  to  him  from  the  defective  or  bad 
condition  of  its  streets  ;  and,  if  so, 

3.  Whether  the  relations  of  the  James  River  Bridge  Company  to 
this  particular  causeway  relieved  Manchester  from  responsibility  for 
its  defective  or  bad  condition. 

1.  As  to  the  first  point,  I  think  the  causeway  was  in  every 
sense  a  public  highway ;  and,  lying  wholly  within  the  corporate 
limits  of  Manchester  as  it  did,  I  think  it  was  a  public  street  of 
the  city,  subject  to  its  control  and  authority  in  every  way  in 
which  any  other  street  of  the  city  is  so  subject.  For  the  purpose 
of  building  the  bridge  and  causeway,  which  was  a  joint  enter- 
prise of  the  two  contiguous  cities,  it  was  found  convenient  to 
make  use  of  the  instrumentality  of  a  joint  stock  company;  but 
the  adoption  of  this  method  of  action  was  not  intended  to,  and 
did  not,  convert  what  was  in  its  nature  a  public  highway,  con- 
necting two  cities,  into  the  private  property  of  a  private  company. 
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If  the  two  cities  had  designed  by  such  an  expedient  to  avoid  the 
liability  of  keeping  a  public  highway  in  safe  condition,  I  can- 
not suppose  that  an  act  of  incorporation  for  the  joint  stock  com- 
pany would  ever  have  been  given  them  by  the  Legislature.  This 
causeway  is  the  only  free  highway  connecting  the  two  cities.  It 
is  essentially  and  necessarily  a  public  highway,  and  being  in  the 
corporate  limits  of  Manchester,  is  in  its  essential  character  a  pub- 
lic street  of  that  city. 

Stress  was  laid  by  counsel  for  defendant  upon  that  section  of 
the  charter  of  the  city  of  Manchester  which  provides  that  any 
street  Avhich  shall  have  been  open  and  used  by  the  public  as  a 
street  for  five  years  shall  become  a  public  street  and  be  subject 
to  the  control  of  the  council.  This  section  has  no  other  effect 
than  to  render  the  mere  fact  of  a  street  being  open  to  the  use  of 
the  public  for  five  years,  ipso  facto,  a  subjection  of  it  to  the  con- 
trol and  power  of  the  city.  The  object  of  the  provision  was  to 
get  rid  of  the  refined  learning  of  the  law-books  on  the  question 
what  constitutes  the  dedication  of  a  street  to  the  public  in  cases 
where  doubt  exists.  The  numerous  decisions  on  that  subject 
cited  at  bar  have  no  application  to  cases  where  there  is  no  doubt 
about  a  street  being  used,  and  intended  to  be  used,  by  the  public, 
as  in  the  case  before  us. 

Here  was  a  street  necessarily  public  in  its  very  nature.  No 
formal  adoption  of  the  bridge  by  Richmond,  or  of  the  causeway 
by  Manchester,  was  necessary  to  constitute  them  a  public  high- 
way. They  were  constructed  by  public  bodies,  with  public  funds, 
for  public  use,  as  a  public  highway,  and  were  thrown  open  to  the 
public  for  free  use  at  the  start.  A  formal  adoption  of  them  as 
a  public  street  would,  therefore,  have  been  an  idle  ceremony. 
The  use  of  them  for  five  years  by  the  public  was  not  necessary 
to  clear  up  any  doubt  as  to  their  public  character,  and  thereby 
to  establish  upon  them  the  control  and  authority  of  the  respec- 
tive municipalities.  I  could  not  so  falsify  an  evident  and  indis- 
putable fact  as  to  refuse  to  hold  that  the  causeway  in  question  is 
a  public  street  of  Manchester,  as  such  subject  to  its  control,  and 
as  to  which  Manchester  is  liable  to  such  duties  and  responsibili- 
ties &s  the  law  imposes  upon  municipal  corporations. 

2.  The  next  question  is,  whether  Manchester  as  a  municipal 
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corporation  is  liable  for  the  defective  or  bad  condition  of  its 
streets,  to  individuals  sustaining  actual  injury  therefrom. 

Only  a  few  weeks  ago  the  Supreme  Court  of  Appeals  of  Vir- 
ginia, in  the  case  of  Noble  and  Wife  v.  Tlie  OUy  of  Richmond,  3 
Virginia  Law  Journal,  95,  passed  upon  this  question,  and  de- 
cided that : 

A  municipal  corporation  which,  by  its  charter,  has  the  power  to 
lay  out,  improve,  light,  and  keep  its  streets  in  order,  is  liable  in  dam- 
ages at  the  suit  of  an  individual  who  sustained  injuries  by  reason  of 
the  neglect  of  t^aid  corporation  to  keep  its  streets  in  a  proper  and  safe 
condition  ;  and  that  such  person  may  recover  damages  for  such  in- 
juries in  an  action  in  which  he  alleges  and  proves  that  the  corpora- 
tion had  notice  of  defects  or  want  of  repaire  in  its  streets  (which 
notice  may  be  implied),  and  that  he  was  injured  in  consequence  of 
such  defects  in  a  street. 

The  decision  was  rendered  in  a  case  in  which  the  plaintiff's 
wife  had  fallen  into  a  hole  in  the  sidewalk  of  a  street  of  Rich- 
mond at  night,  the  hole  having  been  left  uncovered  and  no  light 
placed  near  by. 

This  was  the  first  case  in  which  that  court  had  had  occasion  to 
deal  directly  and  particularly  with  this  important  question  of 
law,  and  it  made  this  decision  after  a  full  review  of  all  the 
authorities  bearing  on  the  subject,  citing,  among  others,  City  of 
Richmond  v.  Long^s  Administrator,  17  Grant,  375;  Sawyer  v. 
Corse,  17  Grattan,  230;  the  English  cases  of  Henley  v.  Mayor^ 
etc.,  of  Lyme  Regis,  5  Bing.  91,  and  Rnssell  v.  Meti  of  Devon,  2 
Term,  667;  West  v.  Trustees  of  Brocksport,  16  New  York,  163; 
Judge  Cooley's  opinion  in  Detroit  v.  Blakeley,  21  Michigan,  84; 
Weightman  v.  Corporation  of  Washington,  1  Black,  39;  and 
Barnes  v.  District  of  Columbia,  1  Otto,  540. 

The  case  of  a  municipal  corporation  existing  by  authority  of  a 
charter  obtained  by  its  solicitation,  clothed  by  charter  with  pow- 
ers of  taxation  and  administration,  and  charged  with  correlative 
duties  and  responsibilities,  was  distinguished  by  the  court  from 
that  of  a  q^iasi  corporation,  like  a  county  or  township,  exercising 
no  statutory  authority,  and  having  no  power  except  the  limited, 
ordinary  powers  incident  to  counties  and  towns  under  the  com- 
mon law. 
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The  Supreme  Court  of  the  United  States  had  previously  an- 
nounced this  principle  in  the  case  of  WeiglUman  v.  Wasfiington 
Cityy  1  Black,  39,  upon  a  wider  review  and  a  much  fuller  cita- 
tion of  authorities,  citing  the  leading  English  cases;  also  Erie 
V.  Schwingle,  22  Pennsylvania,  384;  Storrs  v.  City  ofUticay  17 
New  York,  104;  Conrad  v.  Trustees  of  Ithaca ^  16  New  York, 
159;  Browning  v.  City  of  Springfield,  17  Illinois,  143;  Hutson 
v.  City  of  New  York,  5  Sandford  S.  C.  Rep.  289 ;  Lloyd  v.  Mayor 
and  City  of  New  York,  1  Selden,  369 ;  Wilson  v.  City  of  New 
York,  1  Den.  595  and  2  Id.  450 ;  Rochester  White  Lead  Company 
V.  City  of  Rochester,  3  New  York,  463  and  763 ;  Srrioot  v.  Mayor, 
etc.,  of  Wetumpka,  24  Alabama,  112;  Ilicocke  v.  Plattshurg,  15 
Barb.  427;  Mayor,  etc.,  of  New  York  v.  Furge,  3  Hill,  612,  and 
other  cases. 

This  decision  was  rendered  in  a  case  where  the  plaintiff  had 
been  injured  by  the  falling  in  of  a  defectively  constructed  bridge 
constructed  by  agents  of  the  city. 

The  court  held,  that  where  the  charter  of  a  municipal  corpora- 
tion gives  it  the  control  and  management  of  a  bridge,  makes  it 
chargeable  with  the  expense  of  keeping  it  in  repair,  and  gives 
it  power  to  provide  the  means  of  doing  so,  then  such  corpora- 
tion is  liable  to  the  public  for  the  safe  condition  of  the  bridge, 
and  to  individuals  for  injuries  resulting  from  its  neglect  to  keep 
it  in  repair;  and  this  even  though  only  one  end  of  the  bridge  is 
within  its  limits. 

Thus  the  courts  of  last  resort  both  of  Virginia  and  of  the 
United  States,  to  say  nothing  of  other  courts,  have  settled  the 
principle  of  the  liability  of  a  municipal  corporation  in  damages 
for  injuries  received  by  an  individual,  resulting  from  defects  in 
or  the  bad  condition  of  its  streets,  and  therefore  it  is  useless 
for  me  to  refer  to  the  multitude  of  decisions  in  England  and 
America  in  which  this  subject  has  been  discussed.  I  cannot  say 
that  the  prece<lents  in  England  have  been  consistent.  They  settle, 
beyond  question,  the  principle,  that  a  parish,  which  is  but  a 
mere  ecclesiastical  precinct,  is  responsible  for  damages  resulting 
from  the  bad  condition  of  its  roads ;  and  they  settle  the  opposite 
principle  with  equal  decisiveness,  that  such  quasi  corporations  as 
hundreds  and  counties  are  not  so  responsible.     These  diverse  rul- 
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ings  result  no  doubt  from  antiquarian  reasons  that  have  no  appli- 
cation in  this  country.  But  the  English  precedents  also  estab- 
lish the  principle  that  municipal  corporations,  having  by  charter 
the  extraordinary  powers  of  taxation  and  control  over  streets 
usually  given  to  chartered  cities,  are  responsible  to  individuals 
injured  for  defects  in  their  streets ;  and  this  latter  proposition 
may  be  considered  to  be  settled  law,  both  in  England  and  Amer- 
ica. True,  there  is  the  case  of  Detroit  v.  Blakdey,  21  Michigan, 
84,  in  which  the  contrary  of  this  latter  doctrine  is  held  ;  but  this 
case  is  anomalous,  and  is  overborne  by  the  great  mass  of  con- 
trary authorities  on  this  continent. 

At  all  events  this  court  is  bound  by  the  ruling  of  the  Supreme 
Court  of  the  United  States  in  Weightinan  v.  (My  of  Washington^ 
already  cited,  and  of  the  Virginia  Court  of  Appeals  in  Noble  and 
Wife  V.  City  of  Richmond^  3  Virginia  Law  Journal,  95.  These 
decisions  leave  me  no  alternative  but  to  hold  that  the  city  of 
Manchester  is  liable  to  individuals  for  damages  resulting  from 
injuries  caused  by  the  defective  condition  of  its  streets. 

3.  The  only  question  remaining  for  consideration,  therefore, 
is,  whether  the  fact  of  the  particular  causeway  in  question  having 
been  constructed  by  and  being  the  property  of  the  James  River 
Bridge  Company,  relieves  Manchester  from  the  liability  imposed 
upon  her  by  law  for  the  safe  condition  of  her  streets. 

This  is  the  difficult  question  of  the  case;  difficult  because  I 
know  of  no  precedent  which  has  presented  the  precise  facts  which 
constitute  the  distinguishing  features  of  this  case. 

The  point  was  much  relied  upon  by  counsel  for  the  defence, 
that  the  mere  fact  of  the  James  River  Bridge  Company  being 
liable  to  the  plaintiff  (as  it  certainly  is)  established  the  non-liability 
of  the  city  of  Manchester.  But  it  is  a  non-sequitur  to  insist  that 
such  a  liability  does  exonerate  the  city.  If,  for  illustration,  we 
suppose  the  case  of  a  turnpike  company's  road  running  along  and 
constituting  a  street  of  a  city,  I  would  see  no  difficulty  in  hold- 
ing the  company  responsible  for  its  defects  as  a  road,  while  hold- 
ing the  city  at  the  same  time  responsible  for  its  defects  as  a  street. 
There  are  many  cases  of  dual  liability  known  to  the  law. 

In  such  a  case  as  that  of  the  turnpike  supposed,  I  should  think 
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it  clear  that  there  was  a  dual  liability,  and  that  an  individual 
receiving  injury  from  defects  in  the  road  or  street  might  elect 
-whether  to  proceed  for  damages  against  the  city  or  against  the 
private  company. 

I  conceive  that  the  existence  of  a  right  in  an  injured  person  to 
proceed  against  the  company  could  not  of  itself  negative  his 
right  otherwise  belonging  to  him  to  proceed  against  the  city. 
Nor  could  the  responsibility  of  the  city  to  an  individual  sustain- 
ing injury  from  the  defective  street  in  any  way  affect  the  respon- 
sibility of  the  company  to  the  city  for  negligence  in  respect  to 
its  road. 

The  principle  of  a  city^s  liability  for  defective  streets,  notwith- 
standing the  fact  that  they  were  under  the  control  and  authority 
of  an  intervening  agency,  itself  independent  of  the  city,  has  been 
established  by  very  authoritative  decisions.  One  of  these  is  the 
case  of  Bailey  v.  Mayor ^  etc,  of  New  York,  3  Hill,  531,  and  S.  C.  2 
Denio,  433.  The  Croton  Aqueduct  and  Water- works  were  con- 
structed for  the  city  of  New  York  under  the  control  and  direc- 
tion of  five  commissioners  appointed  by  the  governor  of  the  State, 
who  were  not  responsible  to  the  city.  One  part  of  their  work,  a 
dam  forty  miles  from  the  city,  had  been  defectively  constructed, 
and  had  given  way,  causing  great  damage  to  the  property  of  the 
plaintiff.  He  sued  the  city,  and  under  the  ruling  of  the  court 
recovered  a  verdict  and  judgment  for  a  large  amount.  The  case 
was  carried  to  the  Supreme  Court  of  the  State,  and  that  court, 
Judge  Nelson  (afterwards  justice  of  the  Supreme  Cuurt  of  the 
United  States)  delivering  the  opinion,  affirmed  the  ruling  of  the 
oourt  below.  It  was  then  carried  to  the  Court  of  Errors  and  Ap- 
peals (the  Senate)  of  the  State,  where  the  decision  was  affirmed, 
Chancellor  Walworth,  among  others,  delivering  an  affirming 
opinion. 

This  was  a  very  strong  case  for  the  city.  The  fault  was  com- 
mitte<l  by  a  board  which  it  did  not  appoint  and  could  in  no  man- 
ner control.  The  defective  work  was  forty  miles  beyond  its  bor- 
der and  its  control.  Yet  on  the  principle  that  she  and  her  citizens 
were  to  be  the  chief  beneficiaries  of  the  work  she  was  held  liable. 

This  New  York  decision  is  the  more  important  to  us,  because 
it  has  been  made  the  basis  of  a  decision  upon  the  same  point  by  the 
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Supreme  Court  of  the  United  States  in  the  case  of  Barnes  v.  The 
District  of  Columbia,  1  Otto,  540.  That  was  an  action  brought  by 
an  individual  against  the  District  of  Columbia,  to  recover  dam- 
ages for  an  injury  resulting  from  a  fall  into  a  pit  made  by  work- 
men in  grading  a  street.  The  liability  of  the  District  was  denied 
on  the  ground  that  a  body  of  five  men,  called  the  Board  of  Pub- 
lic Works,  appointed  by  the  President  of  the  United  States,  were 
invested  by  act  of  Congress  with  the  entire  control  of  the  streets 
and  alleys  of  the  District,  and  their  regulation  and  repair ;  that 
this  board  (and  not  the  District)  was  responsible  to  the  public 
and  to  individuals  for  the  condition  of  the  streets ;  that  over  this 
board  the  District  had  no  control ;  and  that  the  District  was  con- 
sequently relieved  from  the  duties  and  responsibilities  in  respect 
to  its  streets,  which  might  otherwise  have  attached  to  it  as  a  char- 
tered municipal  corporation.  But  the  court  discarded  this  rea- 
soning and  held  the  District  liable.  In  its  opinion,  after  citing 
very  many  cases,  in  speaking  of  the  case  of  Bailey  v.  The  Mayor j 
etc.,  of  New  York,  the  court  said : 

The  learned  judge  (Nelson)  repudiates  the  argument  arising  from 
the  fact  that  the  coraraissioners  were  appointed  by  the  State ;  that 
the  defendants  had  no  control  over  their  actions;  that  they  were 
bound  to  employ  them,  and  to  submit  to  the  independent  exercise  of 
their  control.  He  held  that  the  commissioners  were  the  agents  of  the 
city,  and  that  the  latter  was  respcmsible  for  their  negligent  conduct. 
...  This  cavse  is  nearer  the  one  we  are  considering  than  any  other 
reported  in  the  books.  The  struggle  in  the  New  York  courts  was 
between  the  dictates  of  that  evident  justice  and  good  sense  which 
required  that  the  city  should  indemnify  a  sufferer  for  the  loss 
arising  from  the  acts  of  those  doing  a  work  under  its  authority  and 
for  its  benefit,  and  the  technical  rule  which  exempted  it  from  lia- 
bility for  acts  of  officers  not  under  its  control  or  appointed  by  it. 

The  only  difference  between  the  two  cases  which  have  been 
described  and  the  one  at  bar  is,  that  in  them  the  board  or  the 
commission  represented  a  single  city,  whereas  here  the  bridge 
company  represents  two  corporations,  that  is  to  say,  Richmond 
and  Afanchester  jointly.  This,  however,  does  not  affect  the  prin- 
ciple established  by  the  two  cases,  that  the  liability  of  a  municipal 
corporation  for  the  condition  of  its  streets  is  not  relieved  or 
removed  by  the  interposition  of  a  subordinate  corporation  an- 
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ciliary  to  the  principal  one,  and  charged  with  the  direct  posses- 
sion and  control  of  its  streets,  or  of  a  particular  street. 

I  think  the  case  of  Bailey  v.  The  Mayor  of  New  York,  and  of 
Barnes  v.  District  of  Columbia,  furnish  the  law  to  the  case  at  bar, 
and  establish  the  liability  of  Manchester  in  this  suit  for  the  de- 
fective condition  of  the  Seventh  Street  causeway,  where  the  fearful 
accident  which  is  the  subject  of  this  suit  befell  the  plaintiff. 

As  I  cannot  change  the  ruling  which  I  made  in  the  instruc- 
tions given  to  the  jury  at  the  trial,  I  must  overrule  this  motion 
for  a  new  trial. 


United  States  Cireuit  Court,  Eastern  District  of  Virginia,  at 

Richmond,  February  Wih,  1879. 

United  States  v.  Joseph  M.  Humphkeys  et  al. 

In  order  to  their  being  liens  upon  real  estate  in  Virginia,  judgments  obtained 
in  courts  of  the  United  States,  in  the  State,  need  not  be  recorded. 

In  equity. 

L,  L.  Leiuis,  United  States  Attorney,  and  Henry  T,  Wickham, 
for  the  United  States. 

F.    W.   Christian,  for  the  defendants. 

The  facts  of  the  case  appear  in  the  opinion  of  the  court. 

HUGHES,  J. — The  very  able  and  informing  briefs  of  counsel 
leave  me  nothing  to  do  but  state  the  points  of  the  case,  and  de- 
duce a  decision  from  the  authorities  which  govern  it. 

The  United  States  obtained  a  judgment  in  October,  1877, 
against  Joseph  M.  Humphreys,  late  collector  of  customs  at  Rich- 
mond, and  his  sureties  on  his  official  bond.  In  January,  1878, 
Humphreys  executed  a  deed  of  trust  to  secure  money  borrowed, 
through  Thomas  N.  Page,  on  lands  of  his  lying  in  the  county  of 
Henrico,  near  the  city  of  Richmond. 

The   United  States    brings  its  bill  in  equity  in  this  court 
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against  J.  M.  Humphreys  and  other  proper  parties  defendant  to 
subject  this  land  to  the  lien  of  its  judgment.  And  the  single 
question  in  the  case  before  the  court  is,  whether  the  judgment  is 
of  higher  dignity  than  the  trust-deed,  and  can  be  enforced  as 
against  the  lien  of  the  debt  secured  by  that  deed. 

The  contention  of  the  trust  creditor  is  that  the  United  States 
lost  its  lien  and  the  benefit  of  its  priority  in  time  over  the  deed 
by  failing  to  docket  its  judgment  in  pursuance  of  the  require- 
ment of  the  8th  section  of  chapter  182  of  the  Code  of  Virginia, 
which  provides  that  ^'  no  judgment  shall  be  a  lien  on  real  estate 
as  against  a  purchaser  thereof  for  valuable  consideration  without 
notice,  unless  it  is  docketed  "  in  the  county  or  corporation  where 
the  land  lies,  on  the  judgment  docket  required  to  be  kept  by  the 
clerk  of  each  county  or  corporation  court  of  the  State,  either  within 
sixty  days  next  after  the  date  of  such  judgment,  or  fifteen  days 
before  the  conv^eyance  of  said  estate  to  the  purchaser. 

I  shall  first  consider  the  question  as  if  the  judgment  creditor 
was  a  private  era! i tor. 

The  6th  section  of  the  same  chapter  of  the  Code  of  Virginia 
provides  that  "every  judgment  for  money  rendered  in  this  State 
heretofore  or  hereafter  against  any  person  shall  be  a  lien  on  all 
real  estate  of  such  person."  This  provision  was  first  embodied 
in  the  Code  of  1849.  Previously  to  that  time,  and,  indeed,  sub- 
sequently until  March  26th,  1872,  the  writ  of  degii  was  in  use  in 
Virginia,  but  on  that  date  that  writ  was  finally  abolished  by 
special  act  of  the  Legislature. 

Such  being  the  law  of  Virginia  as  to  the  lien  of  judgments  in 
the  State  courts,  the  next  inquiry  is,  how  does  the  law  thus  ex- 
isting apply  to  judgments  of  courts  of  the  United  States  rendered 
in  the  State  of  Virginia  ? 

It  is  well-settled  law  that  judgments  rendered  in  the  courts  of 
the  United  States  are  liens  upon  the  defendant's  real  estate  in  all 
cases  where  similar  judgments  of  the  State  courts  are  made  liens 
by  the  law  of  the  State.  Wood  et  al.  v.  Chamberlain  et  a/.,  2 
Black,  430 ;  more  particularly  page  438,  et  seq.  Many  other 
decisions  of  the  Supreme  Court  of  the  United  States  might  be 
cited  to  the  same  effect.     These  judgments  are  liens,  not  by  vir- 
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tue  of  the  adoption  of  State  laws  by  the  United  States  courts,  by 
rules  of  court  or  otherwise,  but  by  virtue  of  acts  of  Congress  giv- 
ing the  same  eifect  to  final  process  of  United  States  courts  as  is 
given  by  State  laws  to  process  of  the  courts  of  the  States  in  which 
they  are  held ;  giving  the  same  remedies  on  judgments  and  de- 
crees of  Federal  courts  as  are  given  by  State  laws  on  judgments 
and  decrees  of  State  courts ;  and  giving  authority  to  the  United 
States  courts  to  make  proper  rules  for  securing  these  objects. 

We  are  therefore  to  look  to  acts  of  Congress  on  this  subject  to 
ascertain  how  far  judgments  of  United  States  courts  in  Virginia 
are  liens  upon  lands.  If  there  had  been  no  such  act  of  Assembly 
as  that  of  March  26th,  1872,  abolishing  the  writ  o(  elegit  in  Vir- 
ginia, it  might  probably  be  contended  that  in  Virginia  the  pro- 
cess act  of  Congress  of  1828  is  not  repealed  by  the  act  of  Con- 
gress of  June  1st,  1872,  now  section  916  of  the  Revised  Statutes  of 
the  United  States,  and  that  the  writ  of  elegit  lies  from  the  United 
States  courts  in  this  State ;  and  that  the  lien  of  the  writ  of  elegit 
is,  unlike  that  given  by  section  6  of  chapter  182  of  the  Code, 
not  subject  to  the  condition  of  docketing  the  judgment  imposed 
by  section  8  of  that  chapter.  But  the  Virginia  law  of  March, 
1872,  does  abolish  the  elegitf  and  section  916  in  the  Revised 
Statutes,  giving  the  same  effect  to,  and  remedies  on,  judgments 
of  the  United  States  courts  as  were  then  (1874)  given  by  State 
law  to  judgments  of  State  courts,  repeals  by  substitution  in  Vir- 
ginia the  process  act  of  1828  as  to  the  elegit^  whatever  it  may  do 
in  other  States,  under  the  particular  legislation  of  those  States 
bearing  upon  this  subject.  Decisions  of  United  States  courts  in 
other  States,  seemingly  in  conflict  with  this  view,  were  rendered 
upon  the  condition  of  State  legislation  in  those  States,  and  do 
not  necessarily  apply  to  the  condition  of  legislation  in  Virginia. 

The  judgment  in  this  case  against  Humphreys  became  a  lien 
upon  his  lands  just  as  it  would  have  become  if  it  had  been  a 
judgment  of  a  State  court;  and  the  remaining  question  is, 
whether  by  the  execution  of  the  deed  of  trust  which  Humphreys 
gave  in  January,  1878,  the  judgment  '' ceased"  to  be  a  lien  un- 
der the  operation  of  the  967th  section  of  the  Revised  Statutes  of 
the  United  States,  which  provides  that  judgments  of  United 
States  courts  within  a  State  "  shall  cease  to  be  liens  on  real  es- 
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tate,  etc.,  in  the  same  manner  and  at  such  periods  as  judgments 
of  the  courts  of  the  States  cease  by  law  to  be  liens  thereon." 

I  do  not  doubt  that  so  far  as  this  law  shall  operate  propria 
vigore  in  any  case — for  instance,  as  a  statute  of  limitations — the 
lien  of  a  judgment  of  a  United  States  court  would  cease  just  as 
that  of  a  State  court  would  do  under  a  State  statute  of  limita- 
tion ;  but  I  am  precluded  by  a  current  of  decisions  rendered  by 
courts  of  the  United  States  from  holding  that  the  lien  of  a  judg- 
ment of  a  United  States  court  ceases  in  the  event  it  is  not  dock- 
eted in  accordance  with  a  State  law  as  against  a  subsequent  pur- 
chaser without  notice.  I  am  precluded  from  holding  that  the 
lien  of  the  judgment  in  this  case  ceased  in  January,  1878,  as 
against  the  trustee's  title  under  the  deed  of  trust  executed  in  that 
month  by  Humphreys. 

The  decisions  of  the  United  States  courts  have  been  in  noth- 
ing more  uniform,  unvarying,  and  consistent  than  in  holding 
that  where  rights  once  attach  under  laws  of  Congress  adopting 
laws  of  the  respective  States,  these  rights  are  not  divested  by  a 
non-compliance  with  conditions,  restrictions,  or  limitations  con- 
tained in  those  very  State  laws,  where  a  compliance  with  the  lat- 
ter would  depend  upon  a  resort  in  any  way  to  State  officials,  or 
to  the  machinery  of  the  State  judiciary. 

The  provision  of  the  Code  of  Virginia  making  a  judgment  for 
money  a  lien  upon  the  real  estate  of  the  debtor  makes,  in  the  8th 
section  of  chapter  182,  an  exception  in  favor  of  a  subsequent  pur- 
chaser without  notice,  where  the  judgment  has  not  been  docketed. 
The  process  of  docketing  depends  upon  the  action  of  an  officer 
of  a  State  court  in  keeping  a  docket,  and  upon  that  officer's  ac- 
tually docketing  the  judgment  of  the  United  States  court  when 
presented. 

There  is  no  law  of  Virginia  requiring  this  officer  to  docket  the 
judgment  of  a  United  States  court.  He  acts  strictly  in  a  minis- 
terial capacity,  and  is  not  required  by  any  express  law  to  enter 
such  a  judgment  when  presented  for  such  a  purpose.  Congress, 
on  its  part,  has  not  (as  I  think  it  should  do)  by  law  required 
clerks  of  United  States  courts  to  keep  such  dockets  in  each  dis- 
trict as  the  law  of  Virginia  requires  to  be  kept  in  each  county. 
So  as  to  other  restrictions,  exceptions,  limitations,  and  conditions 
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which  State  laws  conferring  rights  insert  in  the  laws  conferring 
them.  I  think  it  may  be  laid  down  as  a  rule  having  few  excep- 
tions that  in  any  case  of  a  law  of  a  State  conferring  rights  upon 
conditions,  or  with  exceptions,  and  adopted  by  Congress  as  opera- 
tive in  that  State,  wherevj?r  the  exceptions  or  conditions  depend 
upon  the  action  of  State  ofBct^rs,  so  that  the  enjoyment  of  rights 
thus  once  conferred  could  be  defeated  or  divested  by  the  action, 
or  refusal  to  act,  of  a  State  officer,  such  a  condition,  or  exception, 
in  tlie  State  law  is  uniformly  held  by  the  United  States  courts 
not  to  limit  the  rights  conferred  by  the  act  of  Congress  adopting 
the  State  law.  This  was  decided  in  Palmer  v.  Alleriy  7  Cranch, 
550-64 ;  Wagram  v.  Southard,  10  Wheaton,  1 ;  United  Staies 
Bank  v.  Halstead,  10  Wheaton,  51 ;  Boyle  v.  Zacharie  etaL,6  Pe- 
ters, 648;  and  (more  particularly  in  their  bearing  upon  the  ques- 
tion now  under  consideration)  MassengiU  v.  Downs,  7  Howard, 
760 ;  and  Qv^oU  v.  Watkins,  2  Abbot's  U.  S.  Reports,  474.  In 
these  last  cases  the  law  of  Mississippi,  giving  the  lien  in  favor  of 
judgments  for  money,  was  modified  by  provisions  requiring  judg- 
ments to  be  docketed,  and  making  exceptions  in  favor  of  subse- 
quent purchasers  without  notice  as  against  judgments  not  dock- 
eted— provisions  identical  in  purport  with  those  of  Virginia. 
But  the  Supreme  Court  of  the  United  States  held  in  the  former 
case  that  in  States  where  judgments  create  liens  a  judgment  of  a 
United  States  court  has  that  operation  throughout  the  judicial 
district  in  which  it  is  rendered,  and  any  provisions  of  State  legis- 
lation modifying  the  lien  of  judgments  and  restricting  their  ojiera- 
tion  cannot  aflect  the  Hen  of  a  judgment  of  a  United  States  court. 
I  think  the  decision  of  the  Supreme  Court  in  MassengUl  v. 
Dovma  is  decisive  of  the  question  under  consideration,  and  re- 
quires me  to  decide  that  the  judgment  of  this  court  rendered  in 
October,  1877,  is  good  against  the  trust-deed  executed  in  January 
following,  and  that  the  lien  created  by  section  916  of  the  Revised 
Statutes  of  the  United  States,  adopting  section  6  of  chapter  182 
of  the  Virginia  Code,  is  not  controlled  or  affected  by  section  8 
of  that  chapter  of  the  Virginia  Code.  This  court  has  decided 
that  a  Us  pendens  in  a  United  States  court  binds  property  in  liti- 
gation, though  not  recorded  and  docketed,  as  required  by  State 
law  if  in  a  State  court.  Rutherglin  v.  Wolf,  1  Hughes,  78. 
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I  do  not  think  it  necessary  to  go  farther  and  inquire  whether 
a  judgment  in  favor  of  the  United  States  has  the  same  force  as  a 
judgment  in  favor  of  the  State  of  Virginia  in  this  State,  and  as  a 
judgment  in  favor  of  the  Crown  in  England.  I  am  inclined  to 
believe  on  authority,  and  would  so  decide  if  necessary  in  this 
case,  that  judgments  in  favor  of  the  United  States  stand  on  the 
same  principle  as  those  in  favor  of  the  Commonwealth  and  of 
the  Crown ;  that  they  are  a  lien  independently  of  laws  making 
judgments  generally  a  lien  upon  the  estates  of  debtors,  and  do 
not  depend  upon  those  laws.  Although  the  ancient  writ  in  favor 
of  the  Crown  of  extendi  facias  is  obsolete  by  mere  disuse,  having 
given  place  to  more  efficient  remedies,  yet  I  imagine  that  it  still 
lies  theoretically;  and  its  theoretical  existence  is  sufficient  to 
establish  the  liens  in  this  country  of  judgments  in  favor  of  the 
State  and  Federal  governments. 

Their  precedence  over  all  liens  in  favor  of  private  persons 
stands  upon  such  broad  maxims  as  Salvs  populi  suprema  lex; 
Thesaurus  regis  est  pacis  vinculum,  et  bellorum  nervi,  and  the  like. 
Certain  prerogatives  of  the  Crown  belong  in  the  United  States, 
not  only  to  the  State  governments,  but  to  that  in  the  United 
States.  Those  which  belonged  to  the  king  in  England  as  parens 
pairice,  as  distinguished  from  those  which  belonged  to  his  person, 
survive  to  the  government  of  the  United  States  in  this  country. 
Dollar  Savings  Bank  v.  The  United  States,  19  Wallace,  239. 

This  doctrine  is  well  settled  in  respect  to  the  State  govern- 
ments; more  particularly  by  Commonwealth  v.  McGovem,  4  Bibb, 
62 ;  Leake  v.  Fe^'guson,  2  Grattan,  436 ;  and  Commonwealth  v. 
Baldwin,  1  Watts,  54.  Authorities  might  be  multiplied  if  it 
were  necessary. 

It  might  not  be  necessary,  in  respect  to  recent  judgments  in 
fiivor  of  the  United  States,  to  resort  to  a  bill  in  chancery  for  the 
enforcement  of  them  upon  real  estate.  But  where  they  have 
been  standing  for  any  length  of  time,  and  junior  liens  have  super- 
vened, I  think  the  proper  method  of  proceeding  is  the  same  as 
would  be  proper  in  respect  to  judgments  in  favor  of  citizens, — 
that  is  to  say,  by  bill, — and  that  such  a  course  has  been  properly 
taken  in  this  ease. 
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United  States  District  Court,  Eastern  District  of  Vh*ginia,  at 

Richmond,  April  30<A,  1878. 

J.  W.  Dixon  t;.  E.  Barnum's  Administrator. 

A  discharge  in  bankruptcy  is  only  a  personal  release  of  the  bankrupt  from  a 
debt,  and  does  not  release  any  lien  of  the  debt  upon  property  ;  and  such 
property  may  be  subjected  by  a  State  court  to  the  lien  when  the  property 
does  not  form  part  of  the  assets  in  bankruptcy,  or,  by  the  bankruptcy 
court  when  it  does,  if  it  comes,  after  the  discharge,  again  into  the  posses' 
sion  of  the  bankrupt. 

This  was  a  bill  of  injunction  filed  in  the  United  States  District 
Court,  on  its  equity  side,  to  enjoin  the  defendant  from  interfering 
with  certain  real  estate  of  the  complainant  which  he  had  sold  be- 
fore his  bankruptcy  while  it  was  subject  to  a  debt  of  the  com- 
plainant, and  had  repurchased  some  years  after  the  discharge 
in  bankruptcy  ;  the  lien  of  the  debt  to  which  it  had  been  subject 
not  yet  having  been  satisfied. 

The  facts. of  the  case  are  fully  set  out  by  the  bill  as  follows  : 

Some  time  in  the  year  1869,  John  B.  Donovan,  adraiuistratorof  E. 
Barnum,  deceased,  along  with  other  persons,  filed  a  bill  in  the  Cir- 
cuit Court  of  Matthews  County  to  subject  the  real  estate  of  your 
orator  to  the  payment  of  certain  judgments  which  had  been  ob- 
tained against  your  orator.  The  cause  proceeded  regularly,  and  at 
the  March  Term  of  the  Circuit  Court  of  Matthews  County,  1878,  a 
decree  was  entered  against  your  orator  requiring  him  to  pay  to  John 
B.  Donovan,  admiuistrutor  of  E.  Baruum's  estate,  the  sum  of  one 
hundred  and  eighty-four  ^Y^  dollars  with  interest  on  seventy-eight 
tW  dollars  part  thereof,  from  the  15th  September,  1877»  until  paid. 
Your  orator  prays  that  your  honor  will  interpose  and  give  him  re- 
lief for  the  following  reasons,  viz. :  On  the  27th  day  of  December, 
1867,  your  orator  sold  and  conveyed  to  one  Fountaine  Green,  all  the 
real  estate  of  which  your  orator  was  possessed  ;  in  March,  1868,  your 
orator  filed  his  petition  in  the  United  States  District  Court,  to  be  ad- 
judged a  bankrupt,  and  in  a  few  months  obtained  his  discharge  in 
bankruptcy.  On  the  9th  day  of  December,  1868,  your  orator  pur- 
chased the  said  land  from  Fountaine  Green,  and  soon  thereafter  the 
suit  above  referred  to  was  instituted  in  Matthews  Circuit  Court.  'Tis 
true  the  judgment  in  favor  of  Barnum's  administrator  was  obtained 
in  April,  1861,  but  it  was  not  docketed  until  September  4th,  1868, 
eight  months  after  your  orator  sold  the  'land  to  Fountaine  Green, 
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and  four  months  after  your  orator  had  filed  his  petition  in  bank- 
ruptcy. Certain  it  was  that  Fountaine  Green  was  a  purchaser  for 
valuable  consideration  and  without  notice.  In  the  meantime  your 
orator  having  obtained  his  discharge,  certainly  it  was  his  right  to 
purchase  real  estate,  and  the  real  estate  thus  acquired  after  disdiarge, 
could  not  possibly  be  liable  for  any  judgments  against  your  orator, 
obtained  before  he  filed  his  petition  in  bankruptcy.  The  land  now 
owned  by  your  orator  has  been  decreed  to  be  sold  to  pay  off  and  dis- 
charge this  judgment  in  favor  of  John  B.  Donovan,  administrator  of 
E.  Barnum,  deceased,  and  Sands  Smith,  of  Matthews  County,  has 
been  directed  to  execute  the  decree. 

Your  orator  states  and  so  charges  the  fact  to  be,  that  this  honora- 
ble court  should  protect  him  in  those  legal  rights  guaranteed  to  him 
in  pursuance  of  his  discharge,  and  should  protect  him  in  his  after- 
acquired  property. 

In  tender  consideration  whereof,  etc. 

In  the  suit  in  the  State  court  thus  alluded  to  by  the  bill,  the 
judge  of  that  court  had  filed  the  following  opinion  on  the  ques- 
tion of  law  on  which  the  case  turned.  There  were  two  suits  io 
that  court  precisely  the  same,  and  this  opinion  was  filed  in  one 
for  both : 

Montague,  J. — This  is  a  bill  filed  by  the  plaintiffs  to  enforce 
judgment  liens  against  the  real  estate  of  John  W.  Dixon.  The 
following  facts  appear  from  the  record  :  That  John  W.  Dixon, 
by  deed,  duly  recorded  in  the  clerk's  oflBoe  of  the  County  Court 
of  Matthews  County,  did,  on  the  27th  day  of  December,  1867, 
convey  to  one  Fountaine  Green,  in  fee,  his  entire  real  estate 
situated  in  said  county.  That  after  this,  and  very  soon  after,  he 
applied  for  the  benefit  of  the  United  States  bankrupt  law,  and 
obtained  a  full  discharge.  That  tlie  consideration,  expressed  in 
the  said  deed,  was  two  thousand  dollars.  After  the  said  Dixon  was 
discharged  in  the  bankrupt  court,  the  said  Fountaine  Green,  to 
wit,  on  the  9th  day  of  December,  1868,  reconveyed  said  real  es- 
tate to  the  said  Dixon,  in  fee ;  that  before  the  conveyance  by  the 
said  Dixon  to  the  said  Green,  of  the  said  real  estate,  there  were 
sundry  judgments  against  the  said  Dixon ;  some  of  the  judgments 
were  docketed  and  some  not.  This  bill  was  filed  at  March 
Kules,  1869,  and  Dixon  never  answered  the  bill  till  the  Septem- 
ber Term  of  Matthews  Circuit  Court  for  1877.  In  his  answer,  he 
makes  no  other  defence  than  to  set  up  his  discharge  in  bank- 
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ruptcy,  as  a  complete  and  full  bar  to  the  plaintiff's  demand.  Is 
it  a  bar,  is  the  only  question  for  this  court  to  decide. 

As  to  the  judgments  which  were  docketed  before  the  sale  to 
Green,  there  is  no  difficulty.  They  are  liens  on  Dixon's  real 
estate,  and  it  is  liable  for  their  satisfaction.  This  is  conceded  by 
his  counsel.  But  how  is  it  with  those  not  docketed  ?  A  judg- 
ment is  a  lien  upon  all  the  real  estate  of  the  judgment  debtor 
from  the  time  of  its  rendition.  The  docketing  gives  no  additional 
force  or  validity  to  the  judgment.  If  not  docketed,  a  bona  fide 
purchaser  without  notice  of  the  judgment  is  protected.  This,  as 
I  understand  the  rule,  is  the  effect  of  docketing  a  judgment  and 
nothing  else. 

When  Dixon  took  a  reconveyance  of  the  land  from  Fountaine 
Green,  did  not  these  lieas,  though  not  docketed,  still  adhere  to 
the  land  in  Dixon's  hands  ?  Under  all  the  facts  and  circum- 
stances in  this  case,  were  said  liens  destroyed,  or  did  they  ever 
cease  to  exist  ? 

Fountaine  Green  quo  ad  the  undocketed  judgments  may  be 
treated  as  a  purchaser  without  notice,  and  his  title  good  against 
said  judgments;  and  had  he  conveyed  to  any  other  person  than 
Dixon,  might  have  passed  a  good  title.  This  he  did  not  do,  but 
reconveyed  to  Dixon.  In  Story  on  Equity,  vol.  i,  §  410,  the 
law  is  laid  down  thus  :  - 

The  bona  fide  purchase,  for  a  valuable  consideration,  purges  away 
the  equity  from  the  title,  in  the  hands  of  all  persons  who  may  obtain 
a  derivative  title,  except  it  be  that  of  the  original  party  (which  in 
this  case  is  Dixon),  whose  conscience  stands  bdtond  by  the  violation 
of  a  trust  and  a  meditated  fraud. 

In  1st  Schoale  &  Lefroy's  Reports,  p.  379,  that  great  equity 
judge.  Lord  Redesdale  said  : 

So,  if  Mr.  Daly  had  made  a  conveyance  to  another  person  with 
notice  of  the  trust,  and  taken  back  a  reconveyance,  this  would  have 
oj>erated  nothing,  it  would  not  have  altered  the  estate ;  nay,  if  a 
trustee  conveys  to  a  person  who  has  no  notice  of  the  trust,  and  then 
takes  a  reconveyance,  he  having  notice,  it  attaches  on  him,  though 
it  would  not  on  a  person  not  having  notice  ;  if  a  third  person  had 
become  a  purchaser,  he  would  have  held  discharged  of  the  trust. 

In  the  second  volume  of  the  Leading  Cases  in  Equity,  in  the 
case  of  JBasseU  v.  Norsworthy,  this  whole  doctrine  of  subsequent 
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purchasers  without  notice,  is  fully  examined  and  discussed ;  and 
while  it  is  admitted  as  settled  law,  that  where  one  purchases  an 
estate  bona  fide,  and  for  valuable  consideration,  without  notice 
of  prior  liens  or  incumbrances  thereon,  his  title  is  good,  and  if 
he  sells  to  another,  the  title  will  pass  free  of  the  incumbrances 
or  liens,  that  authority  says  : 

But  this  principle  ceases  to  be  applicable  when  an  estate,  bought 
without  notice,  is  reconveyed  to  a  prior  purchaser,  who  sold  in  vio- 
lation of  rights,  which  he  knew  at  the  time  of  his  purchase,  and 
whose  conscience  is  still  tainted  with  the  original  fraud. 

This  doctrine  has  been  recently  approved  by  our  Court  of 
Appeals.     They  say : 

A  bona  fide  purchaser  of  an  estate  for  valuable  consideration, 
without  notice,  purges  away  the  equity  from  the  estate,  in  the  hands 
of  all  persons  who  may  derive  title  under  it,  with  the  exception  of 
the  original  party,  whose  conscience  stands  bound  by  the  violation 
of  his  trust  and  meditated  fraud.  Garter  v.  Alletiy  21  Grattan, 
248. 

Thus  stands  the  law.  Now,  does  it  apply  to  this  case  ?  I  think 
it  does.  Mr.  Dixon  sold  to  Mr.  Green,  went  into  bankruptcy, 
got  his  discharge,  and  in  less  than  one  year  Green  conveys  back 
to  him  the  land  upon  which  the  liens  existed  at  the  time  of  the 
sale  to  Green.  Dixon  knew  when  he  conveyed  to  Green  of  the 
existence  of  these  liens;  he  knew  it  when  Green  reconveyed  to 
him.  He  knew  it  all  the  time.  In  such  transactions  the  law 
requires  good  faith  and  fair  dealing.  Can  it  be  truthfully  said 
that  we  have  this  g(fcd  faith  and  fair  dealing  here?     ' 

Can  just,  fair,  and  bona  fide  creditors  thus  be  deprived  of  their 
rights?  Can  a  court  of  equity  aid  in  such  transactions  as  this? 
Dixon  relies  alone  on  his  bankrupt  discharge.  Will  this  avail 
him?     This  is  the  next  and  last  question  we  shall  examine. 

The  bankrupt  discharge  discharges  one  personally  from  all 
antecedent  debts.  It  is  simply  a  personal  discharge.  It  does 
not  undertake  to  destroy  liens  on  property ;  it  simply  gives  a 
personal  discharge  and  leaves  the  liens  where  it  found  them.  If 
Mr.  Dixon  had  never  gone  into  bankruptcy,  his  sale  to  Mr. 
Green,  and  Green's  sale  to  him  (Dixon  with  full  knowledge  of 
the  liens)^  the  liens  would  still  stand  against  Dixon's  land.     We 
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have  seen  that  Dixon's  selling  to  Green, — Dixon  having  full 
Isnowledge  of  the  Hens,  and  Green  not, — ^and  then  Green's  convey- 
ing back  to  Dixon, — Dixon  still  having  knowledge  of  the  liens, — 
has  been  declared  by  our  Court  of  Appeals  to  be  a  breach  of  trust 
and  a  meditated  fraud.  The  bankrupt  discharge  does  not  cure 
and  purify  this  fraud.  See  Joneses  Executors  v.  Clarke  et  al.,  25 
Gratt.  667.  Dixon  was  guilty  of  a  constructive  or  implied 
fraud  by  selling  to  Green,  with  full  knowledge  of  the  judgment 
liens  on  his  land,  going  immediately  thereafter  into  bankruptcy; 
and  as  soon  as  he  gets  a  discharge  therein,  accepts  a  deed  from 
Green  conveying  the  land  back  to  him — and  all  this  done  in  less 
than  a  year  from  the  time  he  conveys  the  land  to  Green.  With 
these  facts  shown  in  the  record,  can  any  one  say  that  Dixon  did 
not  meditate  a  fraud  upon  his  judgment  creditors?  To  put  it  in 
the  mildest  form,  it  is  a  constructive  or  implied  fraud ;  and  the 
Court  of  Appeals,  in  the  last  case  cited,  says  a  constructive  or 
implied  fraud  "has  precisely  the  same  effect  with  actual  fraud, 
in  regard  to  the  measure  of  liability  therefor,"  and  most  perti- 
nently and  forcibly  asks,  "  Why  has  it  not  the  same  effect  in  re- 
gard to  his  discharge  in  bankruptcy?  Can  this  question  of  dis- 
charge be  made  to  depend  upon  the  degree  of  aggravation  of  the 
fraud  ?" 

There  is  to  my  mind  another  fact  disclosed  by  the  record, 
which  strongly  tends  to  show  that  this  whole  transaction  was,  on 
the  part  of  Dixon,  a  breach  of  good  faith  and  fair  dealing,  and 
therefore  a  "  meditated  fraud."  The  bill  was  filed  at  March 
Hules,  1869,  and  Dixon  never  answ^ered  it  till  the  September 
Term  of  this  court  for  1877,  a  period  of  over  eight  years;  and 
when  he  does  answer,  gives  no  explanation  of  the  transaction, 
but  simply  attempts  to  screen  himself  behind  his  bankrupt  dis- 
charge. I  do  not  think  this  can  protect  him,  and  am  of  opinion, 
that  by  the  facts  in  this  case,  the  liens  on  Dixon's  land,  existing 
at  the  time  of  the  sale  to  Green,  have  never  been  destroyed,  but 
still  exist  in  full  force,  and  there  may  be  a  decree  accordingly. 

September  29th,  1877. 

On  the  facts  and  law  of  the  case  thus  stated,  the  United  States 
District  Court  dismissed  the  bill  on  grounds  set  forth  as  follows: 
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HUGHES,  J. — In  the  suit  of  E.  Baimum^s  Adniinidrator  et 
ai  V.  John  W.  DixoUy  in  the  Circuit  Court  of  Matthews  County, 
Dixon's  deed  to  Green,  conveying  the  land  which  the  bill  sought 
to  subject  to  judgment  liens,  was  not  attacked  as  fraudulent,  but 
was  treated  as  valid,  and  therefore  it  must  be  so  considered  by 
this  court.  If  it  was  valid,  then  Dixon,  when  he  came  into  bank- 
ruptcy, had  conveyed  away  all  his  title,  and  the  land  did  not  be- 
come part  of  the  assets  in  bankruptcy,  and  the  bankruptcy  court 
could  not  have  had  any  jurisdiction  over  the  land.  Not  only, 
therefore,  did  the  land  remain  charged  with  any  liens  that  might 
have  been  superior  to  Dixon's  deed  of  conveyance  to  Green,  but 
the  enforcement  of  such  liens  remained  within  the  exclusive  ju- 
risdiction of  the  proper  State  court.  It  is  very  true  that  it 
would  have  been  competent  for  the  assignee  in  bankruptcy  or 
any  alien  creditor  to  come  into  this  court  and  attack  the  deed  as 
invalid  by  reason  of  fraud ;  in  which  event,  this  court  would  have 
had  jurisdiction  to  try  such  an  issue.  If  such  a  bill  had  been 
filed  and  this  court  had  pronounced  the  deed  fraudulent  and 
void,  then  the  land  it  related  to  would  have  become  part  of  the 
assets  in  bankruptcy,  and  this  court,  on  its  bankruptcy  side, 
would  then  have  had  exclusive  jurisdiction  to  administer  it  as 
assets,  and  to  ascertain  and  liquidate  the  liens  resting  upon  it- 
But  the  deed  of  Dixon  to  Green  has  been  all  along  accepted  and 
treated  as  valid;  and  it  therefore  operated  to  convey  away  all 
of  Dixon's  title,  and  therefore  the  land  it  conveyed  formed  no 
part  of  the  assets  in  bankruptcy,  and  was  not  and  is  not  within 
the  jurisdiction  of  tliis  court.  If  it  was  charged  with  liens  when 
conveyed  by  Dixon  to  Green,  it  is  exclusively  for  the  State  court 
so  to  decree.  It  is  not  competent  for  this  court  to  consider  of 
that  matter.  But  it  is  claimed  that  the  discharge  of  Dixon  in 
bankruptcy  operated  to  extinguish  as  to  him  all  debts  which  he 
owed  before  the  date  of  his  petition  in  bankruptcy,  and  that  such 
discharge  operated  to  release  the  land  which  he  had  conveyed 
away  from  the  lien  of  the  debt  to  E.  Barnura's  administrator 
when  the  land  came  back  to  him  by  Green's  reconveyance. 

Let  us  examine  this  pretension.  The  bankruptcy  proceeding 
consists  of  two  branches.  The  bankrupt  surrenders  his  estate  to 
the  court,  and  becomes  civUiter  mat^tuus  as  to  it  from  the  filing  of 
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his  petition.  The  estate  comes  to  the  courtjcharged  by  the  bank- 
ruptcy law  with  all  liens  which  were  resting  upon  it.  The  bank- 
ruptcy proceeding  then  goes  on,  in  one  branch  as  to  the  bank- 
rupt, and  in  the  other  branch  as  to  his  estate  and  the  liens  upon 
it.  The  law  requires  the  bankruptcy  court  to  respect  and  dis- 
charge the  liens  resting  upon  the  estate,  and  contains  nothing  in 
the  remotest  degree  implying  that  the  estate  which  had  been  held 
by  the  bankrupt  previously  to  the  filing  of  his  petition,  shall  be 
exonerated  from  the  liens  legally  resting  upon  it.  The  bank- 
ruptcy proceeding,  in  the  branch  relating  to  the  bankrupt  him- 
self, is  purely  personal,  and  the  discharge  in  bankruptcy  is  sim- 
ply a  pen?onal  exoneration  of  the  bankrupt  from  the  debts  which 
he  had  owed.  Even  the  assets  which  he  brings  into  bankruptcy 
are  charged  with  all  liens  existing  against  them,  and  if  they  are 
sold  after  his  discharge  (a  thing  not  unusual),and  he  becomes  the 
purchaser  of  such  of  them  as  are  incumbere<l  with  liens,  he  takes 
them  subject  to  the  liens  of  the  very  debts  from  which  he  is  per- 
sonally discharged.  If  this  be  so  by  the  express  terms  of  the 
bankrupt  law,  as  to  property  which  he  brings  into  the  bank- 
ruptcy court,  how  much  more  certainly  is  it  so  as  to  property 
which,  by  fraud  or  contrivance,  or  even  by  honest  transfer,  he 
has  managed  not  to  surrender  in  bankruptcy.  The  discharge  in 
bankruptcy  is  merely  personal  as  to  the  bankrupt,  and  does  not 
affect  his  estate.  If  the  estate  is  subject  to  liens,  the  personal 
discharge  of  the  bankrupt  does  not  operate  to  release  it  from  the 
liens.  The  bankrupt  cannot,  by  conveying  away  any  part  of  his 
estate  before  filing  his  petition,  discharge  it  of  liens  which  would 
be  enforced  against  it  if  it  came  into  bankruptcy.  That  which 
he  thus  conveys  away  may  be  subjected  by  State  courts  to  liens 
incumbering  it.  That  which  he  brings  into  bankruptcy  will  be 
subjected  to  liens  incumbering  it  by  the  bankruptcy  court.  In 
either  case  the  lien  in  rem  will  stand  and  be  enforced,  though  the 
debt  in  personam  be  discharged  in  bankruptcy.  The  language 
of  the  order  of  discharge  is  that  John  W.  Dixon,  the  bankrupt 
person,  "  be  discharged  from  all  debts  which  existed  at  the  filing 
of  his  petition ;"  not  that  his  estate  be  discharged  from  the  liens 
of  those  debts.  Documents  of  this  sort  mean  only  what  they  ex- 
press, and  are  not  construed  to  operate  beyond  the  strict  effect  of 
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their  terras.  When,  therefore,  a  discharge  in  bankruptcy  de- 
clares that  the  said  bankrupt,  John  W.  Dixon,  is  forever  dis- 
charged from  debts  and  claims  due  on  the  day  of  his  petition,  it 
refers  to  him  personally,  and  cannot  be  construed  to  mean  that 
his  estate  is  discharged  from  the  liens  which  incumber  it. 

As  to  the  more  general  aspects  of  this  case,  I  concur  fully  in 
the  opinion  of  Judge  Montague  rendered  in  the  cause  in  the 
State  court,  and  will  dissolve  the  temporary  restraining  order 
heretofore  entered  by  me,  and  dismiss  the  bill  in  this  court. 

The  case  of  G.  W.  Simmons  is  similar  to  this  one  in  its  gen- 
eral features,  and  I  will  dissolve  the  injunction  and  dismiss  the 
bill  in  that  case  also. 


In  the  District  Court  of  the  United  States,  Eastern  Dist^'ict  of 

Virginia,  at  Richmcmd,  May,  1879. 

James  H.  Dooley,  Trustee,  etc.,  v.  P.  Gallagher  &  Co. 

There  can  be  no  implied  warranty  of  the  quality  of  goods  which  have  been  in 
existence  and  in  the  vendee's  custody  for  some  time  before  the  sale,  and 
are  in  his  custody  at  the  time  of  sale. 

JRobet^t  Ovid,  for  plaintiff. 
John  S.  Wise,  for  defendants. 

This  was  an  action  of  trespass  on  the  case  brought  by  James 
H.  Dooley,  trustee  in  bankruptcy  of  Asa  Snyder  and  Warner 
Moore,  trading  as  Asa  Snyder  &  Co.,  against  the  defendants,  P. 
Gallagher,  D.  S.  Peirce,  and  William  Terry,  trading  as  P.  Gal- 
lagher &  Co. 

The  declaration  contained  two  counts.  The  first  count  averred 
that  August  26th,  1875,  at  Wythe  County,  Virginia,  Asa  Sny- 
der &  Co.,  at  the  special  instance  of  defendants,  agreed  to  buy 
186  tons  of  charcoal  pig  iron  at  $30  per  ton,  or  $5450.     That 
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defendants  by  falsely  and  frauduhnUy  warranting  said  iron  to  be 
an  excellent  article  of  cold-blast  charcoal  pig  metal,  suitable  for 
making  car-wheels,  and  that  the  same  was  of  the  first  class  of 
such  metal,  sold  said  iron  to  said  Snyder  &  Co.  for  the  price 
aforesaid,  which  was  afterwards  paid.  Whereas  said  iron  was 
not  when  so  sold  and  warranted  what  it  was  represented  to  be, 
but  was  bad  and  inferior  material,  unfit  for  the  purpose  aforesaid. 
That  the  defendants  in  the  sale  thereof,  falsely  and  fraudulently 
deceived  Snyder  &  Co.,  whereby  they  were  put  to  great  expense, 
loss,  and  inconvenience,  and  the  plaintifi^  was  entitled  to  recover 
therefor.    Snyder  made  payments  on  drafts  hereafter  mentioned. 

The  second  count  averred  that  defendants  being  possessed  of 
said  iron,  known  as  "  Panic,"  and  knowing  the  same  to  be  of  in- 
ferior and  bad  quality,  nevertheless  fraudulently,  falsely,  and 
deceitfully  represented  it  to  Snyder  &  Co.  as  above  set  out,  and 
by  means  of  such  false,  etc.,  representations  induced  Snyder  & 
Co.  to  buy  it  at  the  price  aforesaid,  whereas  the  iron  was  not  as 
represented,  but  was  of  bad  and  inferior  material,  unfit  for  the 
purposes  above  set  out,  a«  the  defendants  then  and  there  well  knew. 
And  so  the  plaintifi^  averred  that  the  defendants  deceived  and 
defrauded  Snyder  &  Co.  in  said  sale,  and  plaintiff  sued  for  said 
deceit. 

The  defendants  demurred  to  the  declaration,  plead  the  general 
issue  to  both  counts,  and  asked  leave  to  file  special  pleas. 

At  the  trial  the  parties  waived  the  demurrer,  and  by  consent 
the  whole  matters  of  law  and  fact  were  submitted  to  the  court, 
with  leave  to  the  defendants  to  introduce  under  the  general  issue 
any  testimony,  and  to  make  any  defence  which  could  be  made 
by  special  plea. 

It  appeared  from  the  evidence  introduced  on  the  trial  that  the 
negotiations  leading  to  this  suit  were  conducted  on  the  part  of 
Snyder  &  Co.  by  Asa  Snyder,  and  on  fhe  part  of  the  defendants 
by  P.  Gallagher.  That  they  had  never  had  business  transac- 
tions with  each  other  before,  and  their  whole  correspondence  had 
been  in  writing,  neither  having  ever  seen  the  other  prior  to  the 
day  of  trial.  That  in  consequence  of  some  newspaper  notice  of 
Asa  Snyder,  Gallagher  wrote  to  him  the  following  letter : 
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Rural  Retreat,  Wythk  Co.,  Va.,  August  21st,  1875. 

Asa  Snyder,  Esq. 

Dear  Sir  :  We  are  now  making  an  excellent  article  of  cold-blast 
charcoal  pig  metal,  and  are  desirous  of  disposing  of  a  lot  at  as  early 
a  day  as  possible.     What  can  your  market  afford  to  do  for  us  ? 

Brands,  as  you  know,  from  this  Cripple  Creek  country  are  fine 
for  car- wheel  purposes. 

Hoping  to  hear  from  you  soon, 

We  remain,  yours,  etc., 

P.  Gallagher  &  Co. 

Richmond,  Ya  ,  August  23d,  1875. 

P.  Gallagher  &  Co. 

Gentlemen  :  I  have  your  letter  asking  information  about  iron. 
Please  advise  me  which  of  the  Cripple  Creek  furnaces  you  are  run- 
ning. I  must  know  your  brand  before  giving  quotations.  If  your 
iron  is  as  good  as  the  Wythe  I  can  now  sell  it  here  at  $32,  four 
mouths.  Very  truly, 

Asa  Snyder. 

Advances  made  of  $25  per  ton  on  consignments  if  warehoused: 

Whereupon  Gallagher  replied : 

Rural  Retreat,  Wythk  Co.,  Va.,  August  26th,  1875. 
Mr.  Asa  Snyder,  Richmond,  Va. 

Dear  Sir:  In  answer  to  yours  of  the  23d  would  eay  that  ours  is 
a  new  furnace  which  went  into  blast  on  the  9th  inst.  With  reference 
to  the  quality  of  the  metal  would  say  that  in  our  judgment  it  is  first 
class.  Our  founderer,  Mr.  Rodeuhiser,  who  worked  the  furnace 
("  Wythe")  sufficiently  long  to  know  the  quality  of  its  metal,  when 
asked  by  us  how  ours  would  compare  with  it,  remarked  that  "  the 
iron  of  Sayers,  Oglesby  &  Co.  (*  Wythe')  could  beat  us  in  nothing, 
and  for  general  purposes  he  believed  ours  the  best." 

We  could  send  you  small  quantities  to  try  it.  What  can  four 
months'  paper  be  discounted  at  in  your  city,  and  will  you  please  in- 
form us  what  freights  have  beeu  paid  to  your  city  by  Sayers,  Oglesby 
&  Co.  Yours  truly, 

P.  Gallagher  &  Co. 

After  sundry  other  correspondence,  the  following  letter  was 

written : 

Richmond,  Va.,  January  31  st,  1876. 

Gentlemen  :  Your  letter  asking  permission  to  draw  was  not  re- 
ceived till  Saturday.  This  a.m.  I  am  in  receipt  of  your  letter  of 
the  29th  from  Wytheville  and  Rural  Retreat. 

The  customer  to  whom  I  expected  to  sell  has  not  bought  from 
me ;  but  rather  than  you  should  be  disappointed,  I  will  take  it  on 
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the  terms  offered  him,  $30,  four  months.  The  iron  shipped  id  Octo- 
ber I  have  included  in  this  sale,  and  will  ^ive  my  paper  for  it,  as  of 
this  date,  when  the  acceptance  given  for  that  lot  matures,  etc. 

Very  truly, 

Asa  Snyder. 

It  appeared  that  after  receiving  the  acceptances  above  named, 
Gallagher  &  Co.  discounted  them  to  the  Farmers'  Bank  of  South- 
west Virginia  ;  that  the  acceptance  on  the  fifty-six  tons  sent  in 
October  was  paid,  and  the  first  of  the  three,  dated  January  20th, 
January  31st,  and  February  10th,  was'paid.  The  last  two  were 
protested,  but  the  bank  sued  Snyder  and  recovered  them  from 
him  before  his  insolvency. 

After  the  reading  of  the  letters  aforesaid  the  plaintiff  intro- 
duced one  Derbyshire,  an  em  ploy 6  of  the  Tredegar  Iron  Works, 
who  testified  that  he  had  been  handling  iron  over  twenty-five 
years,  and  could  tell  by  breaking  a  pig  and  other  processes  whether 
a  particular  iron  would  suit  for  car-wheels.  That  he  had  no  recol- 
lection of  the  particular  iron  in  controversy;  but  remembered  that 
on  several  occasions  said  Snyder  had  sent  iron  to  the  Tredegar 
works  which  on  inspection  was  by  him  found  unsuited  to  car- 
wheel  manufacture. 

Asa  Snyder,  a  witness  for  plaintiff,  testified  that  his  whole  cor- 
respondence with  Gallagher  &  Co.  was  embraced  in  the  letters 
read.  That  he  never  had  any  verbal  intercourse  with  the  firm. 
That  he  had  fifty -six  tons  of  their  iron  in  his  possession  from  Oc- 
tober until  January  31st,  when  he  bought.  That  so  far  as  he 
knew  it  was  of  same  grade  as  that  subsequently  sent.  That  he 
made  no  examination  or  tests  of  its  quality  before  he  bought. 
That  he  is  a  dealer  in  pig  iron,  and  has  been  engaged  in  iron 
business  for  over  twenty  years.  That  he  bought  the  iron  on  the 
faith  of  what  he  regarded  as  the  assurances  of  Gallagher  &  Co. 
in  the  letters  produced,  but  had  no  other  assurances  than  they 
disclose.  That  he  found  after  buying  the  iron  that  it  was  ut- 
terly unsuited  to  the  wants  of  the  market  he  was  supplying, 
and  that  customers  to  whom  he  sold  threw  it  back  on  his  hands, 
and  he  was  finally  compelled  to  sell  it,  a  portion  at  $21  and  a 
portion  at  $16.  A  claim  on  the  basis  of  these  losses  was  produced 
by  plaintiff. 

VOL.  III.— 14 
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On  behalf  of  the  defendants^  P.  Gallagher  wafl  introduced,  who 
swore  that  he  neither  knew  nor  undertook  to  state  to  Snyder  the 
real  grade  of  said  iron.  That  his  whole  representations  appear 
in  the  letter.  That  he  originally  employed  Snyder  as  his  agent 
to  effect  a  sale  of  said  iron.  That  Snyder  becoming  purchaser 
wad  at  his  (Snyder's)  own  suggestion.  That  witness  debated  for 
some  time  before  taking  Snyder's  offer.  That  the  firm  of  P. 
Gallagher  &  Co.  had  sold  all  their  "Panic"  iron  at  from  $32 
per  ton  to  $26  per  ton.  Never  less  than  $26^  and  then  when 
the  market  had  greatly  declined  from  what  it  was  when  Snyder 
bought.  That  witness  believed  the  iron  as  good  as  any  they 
made,  and  did  not  know  why  it  was  Synder  had  sold  so 
badly.  That  all  the  iron  made  by  P.  Gallagher  &  Co.  was  made 
on  Cripple  Creek,  including  this.  That  he  never  saw  Snyder 
prior  to  day  of  trial. 

Robert  Oxddyfor  plaintiff. 
John  S.  Wise,  for  defendants. 

OPINION  OP  THE   COURT. 

HUGHES,  J. — The  only  question  here  is,  whether  there  was 
an  implied  warranty  by  Gallagher  &  Co.  that  the  iron  sent  to 
Snyder  in  September  and  January  was  really  of  the  quality  de- 
scribed in  their  letters  of  the  21st  and  26th  August,  and  of  later 
dates. 

None  of  these  letters  were  written  with  a  view  to  selling  the 
iron  to  Snyder.  They  were  the  letters  of  consignors  to  a  con- 
signee, and  not  of  a  vendor  to  a  vendee.  The  iron  was  the  first 
that  had  been  made  at  a  new  furnace^  and  the  consignee  was  so 
informed.  The  consignors  were  confident  of  the  truth  of  their 
representations  of  its  quality,  but  they  stated  the  grounds  of 
that  confidence,  viz.,  that  theirs  was  "Cripple  Creek"  iron,  a 
species  which  had  a  good  reputation ;  and  that  their  founderer, 
who  had  made  the  best  brand  of  the  Cripple  Creek  iron  at  another 
furnace,  and  who  was  now  making  this  iron  of  theirs,  pronounced 
theirs  to  be  as  good  as  the  "  Wythe  "  iron.  They  made  their 
statements  not  to  a  novice  in  the  iron  business,  but  to  an  expert^ 
to  a  professional  and  experienced  "  dealer  in  pig  irons.'' 
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Thcj  describe  the  iron  as  a  consignor  would  to  a  consignee! 
and  their  letters  all  implied  that  the  consignee  was  expected  to 
judge  of  the  quality  for  himself;  and  they  expressly  requested 
him  to  get  his  customers  to  test  it.  The  description  of  an  article^ 
in  good  faith,  to  an  agent,  coupled  with  a  delivery  of  it  to  him 
and  a  request  that  he  and  others  shall  take  measures  to  inform 
themselves  of  its  real  quality,  ought  not,  it  seems  to  me,  to  be 
treated  as  implying  a  warranty  of  quality  to  any  one  who  might 
months  afterwards  and  after  full  oi)portunity  for  examination, 
conclude  voluntarily  and  without  solicitation  to  become  the  pur- 
chaser. 

There  is  no  doubt  that  Snyder  himself  had  confidence  in  the 
quality  of  the  iron ;  and  I  infer  from  the  evidence  that  his  con- 
fidence was  founded  more  on  the  fact  that  it  was  Cripple  Creek 
iron  than  on  other  representations  of  Grallagher  k  Co.  to  him. 
That  it  was  Cripple  Creek  iron  in  &ct  no  one  disputes,  and  has 
not  been  denied  in  evidence.  That  it  was  really  worth  from 
$26  to  $32  per  ton  is  proved  by  sales  of  it  to  other  purchasers 
in  other  markets.  This  consignee,  an  experienced  iron  merchant 
and  manufacturer,  and  a  regular  dealer  in  "  pig  iron,^'  had  fifty- 
six  tons  of  it  in  his  custody  for  more  than  four  months  before  his 
purchase.  It  had  been  placed  with  him  for  sale  coupled  with  a 
request  to  have  it  tested  and  tried.  Afler  this  length  of  custody 
and  the  fullest  opportunity  of  inspection,  Snyder  voluntarily  pro- 
posed to  purchase  outright  and  unconditionally  as  to  quality,  all 
the  iron  that  Gallagher  &  Co.  had,  up  to  the  end  of  January, 
consigned  to  him. 

Certainly  these  are  not  circumstances  from  which  the  authori- 
ties allow  us  to  infer  a  warranty  of  quality  as  part  of  the  contract 
of  sale.  If  Snyder,  in  his  letter  of  the  31st  of  January,  1876, 
proposing  to  purchase,  had  said  to  Grallagher  &  Co.  that  he  had 
not  tested  the  quality  of  the  iron,  that  he  relied  upon  their  rep- 
resentations made  to  him  in  the  August  preceding  as  to  quality, 
and  that  he  made  his  proposal  to  purchase  on  that  basis,  then  an 
acceptance  of  his  offer  by  Gallagher  &  Co.  would  have  created  a 
warranty,  for  then  Grallagher  &  Co.  would  have  been  afforded  the 
opportunity  of  electing  whether  or  not  to  sell  on  such  terms  at 
all.     It  was  too  late  for  Snyder  to  attempt  the  interpolation  of 
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such  a  provision  into  the  contract  two  weeks  after  his  proposal 
had  been  accepted,  and  afler  Grallagher  &  Co.  had  lost  control, 
not  only  of  the  terms  of  sale,  but  of  the  iron  sold. 

Trade  could  not  go  on  between  man  and  man  if  bargains  once 
made  and  executed  could  afterward  be  upset  on  the  election  of 
any  one  of  the  parties.  Commerce  would  perish  under  the  effects 
of  such  a  license,  and  the  courts  would  be  crowded  with  suits. 

Unless  the  warranty  is  given  at  or  before  the  time  of  the  sale, 
it  cannot  be  made  to  spring  up  afterwards  at  the  will  of  either 
party  as  attempted  here.  Nor  do  I  think  it  can  be  the  policy 
of  the  law  to  hold  that  representations  made  to  a  consignor  by  a 
consignee  long  anterior  to  a  sale,  may  be  treated  as  representa- 
tions of  a  vendor  to  a  vendee,  if  the  consignee  in  the  course  of 
events  volunteers  to  become  purchaser.  In  the  first  instance  they 
are  intended  for  mere  purpose  of  description,  and  with  no  thought 
of  their  being  made  the  elements  of  a  future  contract.  Contracts 
ought  only  to  be  implied  from  language  used  in  contemplation 
or  in  the  act  of  making  them. 

So  much  for  the  equities  of  this  case.  Technically  it  is  con- 
clusively against  the  plaintiff.  We  must  not  confound  the  law 
of  implied  warranty  in  general  with  the  law  as  it  applies  particu- 
larly to  the  quality  of  the  article  sold. 

Benjamin  lays  down  the  law  of  caveat  emptor  very  strongly  as 
to  warranty  of  the  quality  of  chattels.     He  says: 

So  far  as  an  ascertained  specific  chattel,  already  existing,  and 
which  the  buyer  has  inspected,  is  concerned,  the  rule,  caveat  emptor^ 
admits  of  no  exception  by  implied  warranty  of  quality. 

The  rule  as  to  title  is,  of  course,  different ;  for  the  knowledge 
of  title  is  more  or  less  exclusively  in  the  vendor.  So  also  is  the 
rule  as  to  the  soundness  of  an  animal  different ;  for  the  vendor  is 
supposed  to  be  fully  informed  on  this  subject,  if  he  has  custody 
and  the  purchaser  has  not  custody  of  the  animal.  So  also  is  the 
rule  different  as  to  chattels  not  yet  in  the  custody  of  the  buyer  or 
not  yet  Tnanufactured,  but  sold  for  future  delivery ;  for  there  a 
warranty  is  implied  that  the  goods  will,  when  delivered,  in  all 
respects  conform  to  the  sample  or  description  according  to  which 
they  were  purchased.     In  this  case  it  is  not  shown  or  pretended 
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that  the  iron  delivered  in  January  differed  in  quality  from  that 
delivered  in  September. 

But  in  the  case  put  by  Benjamin,  which  is  our  case,  of  a 
specific  chattel,  already  existing,  and  which  the  buyer  has  in- 
spected (much  more  has  had  in  his  custody  for  four  months),  the 
rule  of  caveat  emptor  admits  of  no  exception  by  implied  warranty. 

This  is  not  only  well-settled  law,  but  it  is  sound,  just,  equit- 
able law,  and  must  govern  this  case.  This  doctrine  is  fully  es- 
tablished in  this  State  by  Mason  v.  ChappeUf  15  Grattan,  572. 

It  governs  not  only  the  sale  of  January,  but  also  the  consign- 
ments made  before  that  time,  and  the  acceptances  given  on  the 
consignments.  The  finding  of  the  court  and  the  judgment  in 
the  case  must  be  for  the  defendants. 

A  finding  may  be  drawn  in  accordance  with  the  facts,  and  a 
judgment  entered  for  the  defendants. 


In  the  District  Oourt  of  the  United  StaJtes  for  the  Eastern  District 

of  Virginia. 

James  H.  Dooley,  Trustee  in  Bankruptcy  op  Asa  Snyder 
AND  Warner  Moore,  individually,  and  as  the  firm 
OF  Asa  Snyder  &  Co.,  Bankrupts,  v.  The  Virginia 
Fire  and  Marine  Insurance  Company  et  al. 


Negotiable  promissory  notes,  ranking  as  a  first  lien  upon  real  estate,  were  de- 
posited in  bank  by  the  payees  for  collection  on  their  account.  As  they  fell 
due  they  were  paid  by  the  maker  (now  the  bankrupt),  who  used  funds  of  a 
loan  and  insurance  company  for  the  purpose,  and  who  afterwards  gave 
the  notes  to  the  company  accompanied  by  writings,  stipulating  to  pay  two 
per  cent,  more  than  the  legal  rate  of  interest  which  the  notes  had  borne, 
and  also  stipulating  that  the  company  should  hold  the  notes  as  a  first  lien 
upon  the  property  on  which  they  had  been  secured,  in  the  same  manner  as 
the  payees  of  the  notes  had  held  them  ;  all  of  which  was  without  the 
knowledge  or  privity  of  the  payees,  who  had  collected  the  amount  of  the 
notes. 
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Hddf  that  the  notes  were  extinguished,  as  such,  when  paid ;  that  the  obliga- 
tion of  the  maker  of  them  to  the  company  was  represented  by  the  stipula- 
tions in  writing  which  he  had  given  it,  and  that  these  stipulations  were 
new  contracts  of  different  tenor,  form,  and  terms  from  the  notes  which  had 
been  paid,  and  were  not  first  liens  upon  the  property  on  which  the  notes 
had  been  secured,  in  the  same  manner  in  which  the  notes  had  been. 

In  equity. 

The  property  on  which  the  Hens  mentioned  in  the  proceed- 
ings rest  consists  of  a  lot  of  ground  in  the  city  of  Richmond^  on 
which  is  a  large  brick  foundry  and  other  buildings. 

This  real  estate  was  purchased  on  the  3d  of  December,  1872, 
by  Asa  Snyder,  individually,  from  the  firm  of  Dunlop,  Moncure 
&  Co.,  and  was  conveyed  to  him  on  that  date.  The  sum  of 
$10,000  was  paid  in  cash,  and  for  the  balance  of  the  purchase- 
money  Snyder  executed  his  five  negotiable  notes,  all  dated  De- 
cember 3d,  1872,  payable  as  follows,  for  the  respective  amounts 
named,  viz. : 

1st.  Payable  one  year  after  date,  for  $2230.15. 

2d.  Payable  two  years  after  date,  for  $2127.22. 

3d.  Payable  three  years  after  date,  for  $2024.29. 

4th.  Payable  four  years  after  date,  for  $1921.36. 

6th.  Payable  five  years  after  date,  for  $1818.43. 

The  notes  were  all  calculated  at  the  legal  rate  of  six  per  cent, 
interest,  fixed  by  the  laws  of  Virginia. 

These  notes  were  secured  by  deed  of  trust  upon  the  property 
which  has  been  mentioned,  bearing  even  date  with  the  notes. 
This  deed  was  duly  recorded,  and  constitutes  the  first  lien  upon 
the  property  in  the  proceedings  mentioned.  The  controversy  is 
confined  to  the  first,  second,  and  third  notes,  which  are  now  in 
the  possession  of  the  Virginia  Fire  and  Marine  Insurance  Com- 
pany, the  fourth  note  having  been  taken  up  by  that  company, 
and  the  fifth  note  still  held  by  Dunlop,  Moncure  &  Co.,  being 
admitted  to  be  valid  liens  upon  the  property. 

The  facts  in  regard  to  the  first  three  notes  are  as  follows : 

The  first  note  having  been  placed  in  bank  for  collection  by 
Dunlop,  Moncure  &  Co.,  and  Snyder,  the  maker,  being  unable 
to  pay  it  when  it  fell  due,  he  obtained  from  the  Virginia  Fire 
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and  Marine  Insurance  Company  their  check  for  the  amount  of  the 
note;  giving  his  own  note  for  ninety  days,  to  bear  8  per  cent,  in- 
terest, upon  the  understanding  that  the  Virginia  Fire  and  Marine 
Insurance  Company  were  to  hold  the  original  note  against  the  real 
estate  in  the  same  relation  that  Dunlop,  Moncure  &  Co.,  the  orig- 
inal holders  of  the  note,  sustained  in  the  trust  deed.  This  under- 
standing, however,  was  only  known  to  Snyder  and  the  company. 
This  check  of  the  Virginia  Fire  and  Marine  Insurance  Com- 
pany, dated  December  6th,  1873,  was  deposited  in  bank  by  Sny- 
der to  his  own  credit,  and  checked  upon  by  him  December  6th, 
1873,  for  the  amount  of  the  note  ;  which  was  thus  taken  out  of 
the  bank  by  Snyder,  and  then  delivered  to  the  Virginia  Fire  and 
Marine  Insurance  Company,  in  compliance  with  the  understand- 
ing, Dunlop,  Moncure  &  Co.  having  nothing  to  do  with  the 
transaction.  Ninety  days  afterwards  Snyder  executed  the  paper 
dated  December  6th,  1873,  filed  with  the  depositions  and 
marked  A,  in  which  he  recited  the  circumstances,  and  agreed 
that  the  note  should  be  secured  by  the  deed  of  trust  and  should 
bear  eight  per  cent,  interest  per  annum.  The  facts  in  relation  to 
the  second  and  third  notes  are  substantially  the  same.  The 
second  note  was  allowed  by  Dunlop,  Moncure  &  Co.  to  be  re- 
newed for  thirty  days,  at  the  end  of  which  period  it  was  taken 
out  of  bank  and  turned  over  to  the  Virginia  Fire  and  Marine 
Insurance  Company,  in  the  same  manner  and  upon  the  same  un- 
derstanding and  agreement  as  the  ^rst  note,  except  that  the  agree- 
ment marked  By  was  executed  on  the  day  of  the  maturity  of 
the  note,  and  the  money  was  advanced  for  no  particular  time. 

The  third  note  also  was  transferred  to  the  custody  of  the  Vir- 
ginia Fire  and  Marine  Insurance  Company  in  like  manner  es- 
sentially with  the  second  note,  the  only  difference  being  that 
this  note  was  not  renewed  and  that  the  check  of  the  Virginia 
Fire  and  Marine  Insurance  Company  was  passed  and  charged  to 
the  firm  of  Asa  Snyder  &  Co.,  and  it  does  not  appear  how  its 
proceeds  ever  went  into  the  possession  of  Asa  Snyder  individu- 
ally. There  was  a  similar  agreement  made  in  regard  to  it, 
marked  C 

The  register,  in  his  report  of  liens  and  th*eir  priorities,  says  : 

Upon  this  view  of  the  facts  I  am  inclined  to  believe  that  the  Vir- 
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ginia  Fire  and  Marine  Insurance  Company  are  entitled  to  a  lien 
upon  the  property  in  the  proceedings  mentioned,  for  the  amount  of 
the  notes  aforesaid,  by  reason  of  the  deed  of  trust  made  to  secure  the 
holders  thereof,  and  t  do  therefore  report  that  the  five  notes,  secured 
by  the  deed  of  trust  aforesaid,  constitute  the  first  lien  upon  the  prop- 
erty of  said  bankrupt,  Asa  Snyder. 

The  interest  on  the  second  and  third  notes  being  usurious  noth- 
ing can  be  allowed. 

The  following  is  a  copy  of  the  agreement  A  referred  to  above, 
to  which  agreements  B  and  C  were  similar  in  terms  : 

This  certifies  that  the  Virginia  Fire  and  Marine  Insurance  Com- 
pany have  advanced  to  me  the  sum  of  twenty-two  hundred  and 
thirty  j\^  dollars,  with  which  my  negotiable  note  due  this  day  has 
been  paid  to  the  holders  thereof,  and  the  said  note  has  been  delivered 
to  the  said  Virginia  Fire  and  Marine  Insurance  Company  as 'my 
obligation  for  the  said  sum  of  $2230y\/^,  on  which  I  hereby  obligate 
myself  to  pay  from  the  date  hereof,  at  the  option  of  the  said  com- 
pany, interest  at  the  rate  of  eight  per  centum  per  annum  so  long  as 
the  said  company  shall  forbear  to  collect  the  said  principal  sum ; 
the  said  note  is  described  in  and  secured  by  deed  of  trust  executed 
by  me,  dated  December,  1872,  recorded  in  Richmond  Chancery  Court 
clerk's  oflfice,  and  given  as  part  of  the  purchase-price  for  real  estate 
on  Cary  Street  in  this  city,  conveyed  to  me  by 

Given  under  my  hand  at  Richmond,  this  6th  day  of  December, 
1873.     [It  .was  in  fact  executed  on  the  6th  March,  1874.] 

Asa  Snyder. 

The  following  were  the  exceptions  taken  by  the  complainant 
to  the  report  of  the  register  in  regard  to  the  three  notes : 

1st.  Because  the  commissioner  reports  that  the  three  notes,  dated 
December  3d,  1872,  and  payable  respectively  at  one,  two,  and  three 
years  after  date,  for  the  sums  of  $2230yV\,S2127yW  and  $2024^, 
are  liens  under  the  deed  of  trust  executed  by  Asa  Snyder.  The  evi- 
dence establishes  that  these  notes  were  all  paid  at  maturity,  and  the 
lien  for  their  payment  was  then  extinguished. 

2d.  Because  (even  if  the  first  note  of  $2230^^^^  is  a  lien)  no  in- 
terest can  be  allowed  thereon.  It  is  ghown  that  the  note  bore  only 
6  per  centum  interest.  If  paper  (A)  establishes  that  Snyder  after 
its  maturity  and  payment  agreed  to  pay  8  per  centum,  surely  the 
excess  of  2  per  centum  interest  would  not  be  secured  by  the  deed, 
and  except  on  the  ground  that  said  excess  over  6  per  centum  is  re- 
ported as  a  part  of  the  trust  debt.  But  the  law  existing  at  the  time 
(March,  1873)  allowed  only  an  excess  over  6  per  centum  interest 
which  may  be  agreed  upon  by  the  original  parties  to  the  contract, 
and  be  specified  on  the  bond,  note,  or  other  writing,  evidencing  the 
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debt.  Sec.  4,  p.  329,  acts  1872-3.  Sec.  5  provides  for  forfeiture 
of  all  interest  if  more  than  legal  interest  is  contracted  for.  This 
defendant  in  one  breath  claims  that  this  original  obligation  is  un- 
paid. If  so,  it  bore  only  6  per  centum  interest,  because  no  greater 
rate  is  specified  in  the  note.  In  the  next  breath  it  claims  that 
paper  (A)  shows  a  contract  to  pay  8  per  centum  interest  on  the 
amount  of  this  note,  which  is  recited  to  have  been  paid  to  the  holders 
thereof. 

If  the  first  pretension  is  true,  the  debt  is  due  on  the  note  and  bears 
6  per  centum  interest.  A  greater  rate  is  stipulated  for,  but  not  on 
the  face  of  the  note,  and  therefore  no  interest  can  be  collected.  If 
the  last  pretension  is  true,  viz.,  that  the  obligation  to  pay  arises  from 
paper  (J.),  the  debt  is  not  secured  by  the  deed. 

Ould  and  Carrington,  for  the  complainant. 
Sands  and  Carter,  for  the  defendant. 

On  the  case  as  thus  presented  the  following  was  the  decision 
of  the  court : 

HUGHES,  J. — ^These  exceptions  raise  a  question  between 
different  lien  creditors  of  the  bankrupt,  and  not  between  the 
"Virginia  Fire  and  Marine  Insurance  Company  and  the  bankrupt. 
I  can  treat  it  only  as  between  different  lien  creditors. 

The  three  negotiable  notes  which  are  the  subject-matter  of  this 
controversy  were  due  from  Snyder  to  Dunlop,  Moncure  &  Co. 
They  were  never  indorsed  to  a  third  person  by  the  payees.  They 
remained  to  the  date  of  their  maturity  evidences  of  indebtedness 
from  Snyder  to  Dunlop,  Moncure  &  Co.,  the  payees  named  in 
them. 

They  could  become  evidences  of  indebtedness  from  Snyder  to 
a  third  person  only  by  the  payees'  indorsement  of  them  before 
maturity,  or  their  assignment  of  them  after  maturity.  They 
were  not  indorsed  over  by  Dunlop,  Moncure  &  Co.  They  were 
placed  in  bank  by  them  for  collection  on  their  own  account. 
They  were  so  collected  by  the  bank  on  account  of  Dunlop,  Mon- 
cure &  Co.  As  to  Dunlop,  Moncure  &  Co.  they  were  paid.  As 
to  the  payees  holding  the  notes  at  maturity  they  were  paid.  The 
checks  which  were  used  for  paying  them  were  presented  by 
Snyder ;  and  the  notes  were  delivered  to  Snyder  on  payment. 
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As  to  the  only  persons  having  the  property  in  the  notes  at  the 
time  of  their  maturit}^  the  notes  were  paid.  If  they,  as  notes, 
were  paid  to  the  only  persons  having  a  right  to  demand  payment 
when  they  became  payable,  they  were  paid  as  to  all  the  world. 
When  received  from  the  bank  by  Snyder  they  ceased  to  be  notes 
due  according  to  their  tenor.  They  ceased  to  be  obligations  to 
any  one  according  to  their  tenor.  They  ceased  to  be  the  prop- 
erty of  the  only  persons  who  could  own  them,  as  obligations  of 
Snyder  according  to  their  tenor ;  and  they  became  the  property 
of  Snyder,  not  as  his  notes  due  according  to  their  tenor  and  pur- 
port, but  only  as  vouchers  or  evidences  of  a  past  transaction  and 
an  extinguished  debt.  As  to  effect  of  payment,  see  Daniel  on 
Negotiable  Instruments,  250-3 ;  Byles  on  Bills,  262 ;  Story  on 
''  Notes,''  §  453 ;  Clevinger  v.  MiUer,  27  Qrattan,  740 ;  Bank  v. 
WiTtston^  2  Brockenhough,  254, 

If  they  had  not  been  paid  at  maturity,  they  would  have  re- 
mained the  property  of  Dunlop,  Moncure  &  Co. ;  and  then 
Dunlop,  Moncure  &  Co.  might  have  assigned  them  to  a  third 
person.  But  they  had  been  paid,  and  on  their  payment  it  had 
ceased  to  be  competent  for  Dunlop,  Moncure  &  Co.  to  assign 
them  to  a  third  person.  The  payment  of  them  destroyed  Dun- 
lop, Moncure  &  Co.'s  privity  and  property  in  them.  They  were 
never  assigned  by  Dunlop,  Moncure  &  Co.,  who  were  the  only 
persons  competent  to  assign  them,  and  as  evidences  of  debt  ac- 
cording to  their  tenor,  from  Snyder  to  Dunlop,  Moncure  &  Co., 
they  were  extinguished  on  the  dates  of  their  maturity. 

The  present  obligation  of  Snyder  to  the  Virginia  Fire  and 
Marine  Insurance  Company  arises  upon  the  papers  of  which  ex- 
hibits Ay  By  and  C  are  copies.  If  Snyder's  obligation  to  the 
Virginia  Fire  and  Marine  Insurance  Company  could  have  rested 
upon  the  three  notes  in  question,  then  it  would  have  been  un- 
necessary to  take  these  obligations  A,  B,  And  C  The  fact  that 
it  was  necessary  to  take  the  stipulations,  A,  By  and  C,  shows  that 
the  notes  themselves  could  not  represent  an  indebtedness  from 
Snyder  to  the  company.  The  notes  were  attached  to  the  papers 
really  representing  Snyder's  obligation  to  the  company  only  as  a 
part  of  the  res  gestae  of  the  new  transaction,  and  as  explaining  the 
consideration  of  the  new  obligations.     The  checks  of  the  com- 
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panj  given  to  Snyder  constitute  the  consideration  of  the  new  as- 
sumpsit, the  paid  notes  do  not. 

The  complainant's  theory  of  a  conKtructive  assiffiiment  by 
Dunlop,  Moncure  &  Co.  of  the  three  notes,  being  implied  in  their 
indorsement  of  them  to  the  bank  for  collection,  is  not  admissible. 
The  holder  of  such  paper  has  a  right  to  indorse  for  collection 
without  being  held  for  the  notes  if  paid  or  taken  up  by  any  one 
whomsoever  acting  without  their  knowledge  or  privity.  An  as- 
signment in  such  a  case  must  be  express,  so  that  the  payee  may 
assign  with  or  without  recourse,  as  he  may  choose. 

For  these  and  other  reasons  which  might  be  stated,  the  excep- 
tions of  the  trustee  to  the  register's  report  in  regard  to  the 
three  notes  are  sustained  and  allowed. 


Jn  the   United  States  Circuit  Court,  for  the  Eastern  District  oj 

Virginia,  at  Richmond^  April,  1878. 

L.  H.  Frayser  &  Co.  v.  Otis  H.  Russell,  United  States 
Collector  op  Internal  Revenue  for  the  Third 
District  of  Virginia. 

Though  it  is  true  that  courts  of  equity  of  the  United  States  cannot  enjoin  an  offi- 
cer of  the  United  States  from  collecting  a  tax,  yet  there  are  circumstances 
under  which  such  collecting  officers  may  be  enjoined  from  claiming  moneys 
of  citizens  and  levying  for  them  as  if  for  taxes. 

In  equity. 

H,  H,  Marshall,  for  the  complainants, 

L.  L,  Lewis,  United  States  Attorney,  for  the  collector. 

The  original  bill  set  out  the  following  case  ; 

Your  complaiDants,  L.  H.  Frayser  &  Co.,  show  to  the  court  that 
they  are  engaged  in  manufactunng  tobacco  in  the  city  of  Richmond, 
in  the  State  of  Virginia,  and  were  so  engaged  prior  to  and  on  the  3d 
of  March,  1875,  and  ever  since.     That  on  the  morning  of  the  day 
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last  mentioned  they  had  in  their  factory  15,001  pounds  of  tobacco, 
which  they  had  manufactured  and  placed  in  boxes  according  to 
the  usage  of  their  business ;  that  they  had  sold  the  same  to  be 
shipped  to  purchasers,  stamped  according^  to  law,  and  accordingly 
they  applied  to  the  proper  officers  of  the  United  States  at  Richmond 
for  the  stamps  to  put  on  said  boxes  according  to  law,  bought,  paid 
for  the  same,  and  placed  them  upon  said  boxes,  and  then  according 
to  contract  shipped  the  same,  and  placed  said  tobacco  out  of  and  be- 
yond their  control.  That  after  the  said  tobacco  was  so  shipped, and 
had  so  passed  from  under  their  control,  the  said  Otis  H.  Russell,  col- 
lector as  aforesaid,  named  above  as  defendant,  informed  them  that 
he  claimed  on  behalf  of  the  United  States  an  additional  tax  of  four 
cents  per  pound,  amounting  to  the  sum  of  $604.04,  and  required  and 
demanded  of  your  complainants  payment  of  the  same,  upon  the 
ground  that  on  the  night  of  the  3d  of  March  Congress  had  passed  an 
act  imposing  that  additional  tax  ;  but  your  complainants  no  longer 
had  said  tobacco.  They  had  lawfully  parted  with  the  same,  after  they 
had  complied  fully  with  all  the  requirements  of  the  revenue  officers 
of  the  United. States,  and  paid  the  cost  of  stamps  provided  by  law 
to  be  put  upon  said  tobacco;  and  not  only  in  compliance  with  the 
law  had  those  stamps  been  sold  to  your  complainants,  but  also  in  ac- 
cordance with  specific  instructions  of  the  commissioner  of  the  revenue 
of  the  United  States,  who  had  directed  (prior  to  that  time)  the  col- 
lector to  sell  the  stamps  at  certain  rates,  which  complainants  paid, 
till  further  orders,  and  no  such  further  orders  were  received  by  said 
collector  till  after  your  complainants  had  shipped  their  tobacco  as 
aforesaid. 

That  the  contract  under  which  they  shipped  said  tobacco  required 
them  to  ship  it  stamped  according  to  law,  both  contracting  parties 
well  knowing  what  the  cost  of  stamps  was.  With  this  contract  they 
complied,  and  the  other  parties  were  bound  to  them  only  for 
the  amount  paid  for  said  stamps.  If,  then,  there  is  any  additional 
sum  to  be  paid  on  said  tobacco  by  your  complainants,  it  will  neces- 
sarily entail  a  loss  to  that  extent  upon  your  complainants,  while,  if 
demanded  of  them  while  the  tobacco  was  unsold,  the  fact  that  the 
additional  sum  was  to  be  paid  would  properly  have  been  provided 
for  in  said  contract,  so  that  in  any  event,  under  the  facts  stated,  it 
would  be  inequitable  and  unjust  to  require  your  complainants  to  pay 
a  tax  on  tobacco  which  they  don't  own  and  which  they  had  parted 
with,  after  complying  with  all  the  requirements  of  the  law,  and  the 
regulations  of  the  department  controlling  such  cases. 

Your  complainants  are  advised  that  while  they  have  no  right  to 
institute  any  suit  to  restrain  the  assessment  or  collection  of  any  tax 
of  the  United  States,  they  insist  that  the  tax  assessed  upon  said 
tobacco,  while  in  their  possession  and  their  property,  has  been  fully 
paid,  and  that  the  revenue  laws  of  the  United  States  do  not  contem- 
plate that  the  United  States  officers  shall  continue  to  assess  upon 
property  which  has  passed  from  the  possession  of  the  original  owner, 
or  rather  upon  him,  a  tax  in  addition  to  that  which  has  already  been 
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assessed  and  paid  according  to  law.  They  insist  that  this  is  no  as- 
sessment of  a  tax  upon  property ;  that  it  is  simply  an  arbitrary  de- 
mand upon  them  for  a  sum  of  money  which  they  are  not  bound  to 
pay,  because  they  have  not  the  property  so  assessed,  and  in  so  doing 
the  collector  is  arbitrarily  and  Uleg&Hy  and  inequitably  perverting 
the  authority  given  him  oy  law,  and  using  the  same  to  oppress  and 
harass  your  complainants. 

And  they  further  state  that  the  said  Russell, collector  as  aforesaid, 
is  threatening  to  levy,  or  cause  a  levy  to  be  made,  upon  the  property 
of  your  complainants  for  the  amount  of  $604.04,  as  aforesaid,  and 
unless  enjoined  will  proceed  to  do  so  to  the  great  injury  of  your  com- 
plainants. 

To  the  end,  therefore,  that  your  complainants  may  be  relieved  in 
the  premises,  they  pray  that  the  said  Russell,  collector  as  aforesaid, 
be  made  defendant  to  this  bill  and  answer  its  allegations ;  that  he 
be  enjoined  from  proceeding  to  levy  upon  the  property  of  your  com- 
plainants, or  either  of  them,  or  from  collecting  in  any  way  said  sum 
of  money  or  any  part  thereof,  and  also  to  enjoin  any  other  officer  of 
the  United  States  from  so  proceeding. 

And  may  it  please  your  honor,  etc. 

An  injunction  was  temporarily  awarded  under  this  bill  and 
was  afterwards  made  perpetual. 

After  the  final  order,  the  United  States,  by  Mr.  Lewis,  filed  a 
bill  of  review,  on  which  the  court  delivered  the  following  opinion : 

HUGHES,  J. — ^The  bill  and  bill  of  review  suflRciently  show 
that  after  certain  manufactured  tobacco  had  been  properly 
stamped  at  the  rate  of  twenty  cents  per  pound,  and  then  sold 
and  transferred  to  purchasers  by  the  manufacturer,  an  additional 
four  cents  per  pound  were  demanded  by  the  collector,  and  a 
levy  upon  other  property  of  the  manufacturer  threatened  for  this 
four  cents.  The  injunction  complained  of  in  the  bill  of  review 
was  granted  to  prevent  such  a  levy. 

It  is  true  that  the  collection  of  a  tax  by  an  officer  of  the  gov- 
ernment cannot  be  enjoined,  and  that  all  taxes  due  must  be 
paid,  and  that  the  person  paying  them,  when  wrongfully  levied, 
must  resort  to  a  suit  against  the  collecting  officer  for  the  recovery 
of  them.  And  if  the  collector  here  had  in  the  first  instance 
required  stamps  to  the  extent  of  twenty-four  cents  per  pound  to 
be  placed  upon  the  tobacco  mentioned  in  the  bill,  and  on  a  refu- 
sal to  do  80  by  the  manufacturer  had  threatened  to  seize  that 
tobacco,  and  in  this  attitude  of  the  affair  a  bill  of  injunction  to 


230       L.  H.  Frayser  &  Co.  v.  Otis  H.  Russell. 

opinion  of  the  court. 

restrain  him  had  been  brought^  the  court  might  not  hav^e  granted 
the  injunction. 

But  in  this  case  the  proper  tax  had  already  been  paid  by 
the  manufacturer,  and  he  had  sold  and  delivered  the  tobacco  on 
which  the  tax  was  due.  As  to  him  the  matter  had  been  termi- 
nated, and  he  had  passed  from  his  ownership  the  tobacco 
which  had  been  taxed.  The  collector's  demand  upon  him  after- 
wards for  four  cents  a  pound,  which  he  called  an  additional  tax, 
was  a  demand  for  what  this  court  has  solemnly  and  finally  in 
another  case  adjudicated  not  to  be  a  tax.*  Besides,  the  course  for 
the  collector  to  pursue,  even  if  this  latter  four  cents  had  been 
a  proper  demand  as  a  tax,  was  marked  out  to  him  by  section 
3371  of  the  Revised  Statutes  of  the  United  States.  The  collector 
did  not  take  the  course  directed  by  law  in  a  case  where  "  the 
proper  stamps"  had  not  been  used,  and  the  proper  tax  had  been 
"  omitted  to  be  paid."  His  threatened  levy  was  for  what  was 
not  a  tax ;  and  it  was  threatened  to  be  made  in  a  manner  which 
set  at  naught  the  provisions  of  sction  3371.  It  was  a  clear  case 
for  the  exercise  of  the  restraining  power  of  the  court ;  and  was 
not  a  case  falling  either  within  the  letter,  or  spirit,  or  intention 
of  section  3224. 

There  was  another  ground  on  which  the  court  felt  authorized 
and  impelled  to  grant  the  injunction.  A  case  was  before  it  at 
the  time,  in  which  it  had  become  its  duty  to  pass  upon  the  ques- 
tion whether  the  payment  of  the  tax  of  twenty  cents  a  pound 
upon  manufactured  tobacco,  which  was  required  by  the  law  as  it 
stood  until  9  o'clock  p.Nf.  on  the  3d  of  March,  1875  (the  pay- 
ment having  been  made  in  the  early  part  of  that  day),  discharged 
the  tobacco  thus  stamped  of  all  taxes  imposed  by  laws  then  in 
force.  This  question  had  been  raised  by  the  collector  against 
numerous  manufacturers  in  Richmond,  and  a  multitude  of  suits 
were  impending,  all  turning  upon  this  question  of  law.  Although 
this  fact  did  not  appear  in  the  pleadings,  yet  it  was  well  known 
to  the  court,  and  its  desire  to  prevent  a  multitude  of  suits  turning 
upon  a  question  of  law  then  about  to  be  adjudicated,  furnished 


*  See  Salmon  &  Hancock  v.  Burgess,  1  Hughes,  356 ;  affirmed  in  S.  C.  7 
Otto,  381. 
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a  strong  inducement  to  the  court  to  enjoin  the  collector  from 
making' the  levy  then  threatened. 

Thus,  not  merely  with  reference  to  the  rights  of  the  complain- 
ant in  the  bill,  hut  also  as  a  measure  of  sound  public  policy,  the 
court  was  justified  in  granting  the  injunction;  and  the  bill  of 
review  will  be  dismissed. 

For  like  reasons  the  bills  of  review  in  the  cases  of  A.  M.  Lyon 
&  Co.,  John  K.  Childrey,  and  Robert  W.  Oliver  will  be  dis- 
missed. 


United  Stales  Circuit  Court,  for  the  Eastern  District  of  Virginia, 

at  Richmond^  3d  April ,  1878. 

United  States  v.  George  W,  Jackson  et  al. 

On  demurrer  to  a  declaration  on  an  official  bond  of  a  collector  of  taxes : 

Hdd,  That  where  the  bond  does  not  identify  the  district  in  which  tlie  officer  is 
to  act,  nor  the  date  of  his  commission,  nor  the  sort  of  taxes  which  the  officer 
was  to  collect,  nor  the  date  of  the  act  of  Congress  under  which  the  bond 
was  given,  and  the  condition  of  the  bond  is  that  the  officer  shall  faithfully 
execute  and  discharge  all  the  duties  of  '^said  office," — in  such  case  the 
declaration  is  demurrable  and  defective. 

On  defendant  Lewis  McKenzie's  demurrer  to  the  declaration. 

This  suit  is  brought  by  the  United  States  against  George  W. 
Jackson  and  his  sureties,  upon  a  penal  bond  given  May  29th, 
1866,  for  fifty  thousand  dollars.  The  condition  set  out  in  the 
bond  is  in  the  following  words,  viz. :  Whereas  the  President  of 
the  United  States  hath,  pursuant  to  law,  appointed  the  said 
George  W.  Jactcson  collector  of  taxes,  under  an  act  entitled  "An 
act  to  provide  internal  revenue  to  support  the  government,  to 
pay  interest  on  the  public  debt,  and  for  other  purposes;"  now, 
therefore,  if  the  said  George  W.  Jackson  shall  truly  and  faith- 
fully execute  and  discharge  all  the  duties  of  said  office,  and  shall 
justly  and  faithfully  account  for  and  pay  over  to  the  United 
States  in  compliance  with  the  orders  and  regulations  of  the  secre- 
tary of  the  treasury  all  public  moneys  which  may  come  into  his 
hands  or  possession,  etc,  then  the  obligation  to  be  void,  etc. 
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It  will  be  observed  that  the  words  "for  the  Sth  collection  dis- 
trict of  Virginia,^^  which  should  have  followed  after  the  words 
*' collector  of  fnxes/'  are  omitted.  So  also  are  omitted  the  follow- 
ing words  or  their  equivalent,  which  should  have  been  inserted 
after  those  describing  the  act  of  Congress  under  which  the  bond 
is  taken :  "  and  in  due  form  of  law  caused  to  be  issued  to  him  as 
suchy  a  commission,  bearing  date  the        day  of  May,  A,  D,  1866." 

Indeed,  all  words  are  omitted  which  should  have  been  em- 
ployed to  identify  the  sort  of  taxes  which  Jackson  was  to  collect; 
the  <Hstrict  in  which  he  was  to  collect  them  and  exercise  the 
office  of  collector  of  taxes;  and  the  commission  under  which  he 
was  to  act,  its  date,  and  either  its  general  purport  or  precise 
terms.  The  date  of  the  act  of  Congress  referred  to  in  the  bond 
is  not  given.  There  is  nothing  to  show  whether  Jackson  was  to 
collect  taxes  in  a  district  yielding  millions  of  dollars  of  revenue 
per  annum,  or  in  a  district  yielding  next  to  no  revenue  at  all. 
There  is  nothing  to  show  that  he  was  to  be  collector  of  tax&s  for 
any  particular  district;  but,  on  the  contrary,  on  the  principle, 
expressio  unius  est  exclusio  aUerius,  the  bond,  in  mentioning 
Jackson  generally  as  a  collector  of  taxes,  would  seem  to  exclude 
the  inference  that  he  was  to  be  a  collector  for  a  particular  dis- 
trict, so  as  to  render  inadmissible  any  evidence  showing  default 
as  collector  in  any  particular  district.  A  reference  in  the  bond 
to  the  commission  might  have  identified  the  district  for  which 
he  was  collector;  but  even  that  is  wanting. 

There  can  be  no  office  created  by  the  President  of  the  United 
States,  except  by  authority  of  some  express  act  of  Congress. 
There  can  be  no  general  collection  of  taxes  under  the  authority, 
and  no  general  collector  of  taxes  under  the  appointment,  of  the 
President  of  the  United  States,  because  there  is  no  law  author- 
izing such  a  service  or  such  an  officer.  All  authority  to  act,  and 
every  office  exercised,  under  the  government  of  the  United  States, 
must  have  the  sanction  of  express  law. 

Even  if  this  were  not  strictly  so,  it  is  difficult  to  conceive  of  an 
office  except  as  limited  by  some  territorial  jurisdiction.  We  can- 
not imagine  a  sheriff  except  as  sheriff  of  some  particular  county 
or  town,  or  of  a  marshal  except  as  marshal  of  some  particular 
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district.     The  designation  of  the  district  is  an  essential  part  of 
the  style  of  such  an  office  as  this. 

As  neither  Jackson  himself  nor  his  securities  can  be  bound  to 
the  United  States  except  by  authority  of  some  express  act  of 
Congress,  let  us  see  whether  any  act  applicable  to  their  bond  ex- 
ists. There  may  be  many  other  acts,  but  there  is  at  least  one  act 
of  Congress  whose  title  corresponds  with  that  set  out  in  this  bond, 
which  is  the  act  bearing  that  title,  approved  July  1st,  1862.  If 
we  assume  that  the  act  meant  to  be  described  by  the  words  in 
the  bond  was  an  act  of  Congress,  that  the  government  intended 
to  be  spoken  of  in  the  title  of  the  act  given  in  the  bond  was  the 
government  of  the  United  States,  and  that  the  date  of  the  act 
intended  to  be  referred  to  in  the  bond  was  that  of  the  1st  of 
July,  1862,  and  turn  to  the  act  entitled  "An  act  to  provide  in- 
ternal revenue  to  support  the  government,  to  pay  interest  on  the 
public  debt,"  etc.,  approved  July  1st,  1862,  we  shall  find 
that  that  act  nowhere  authorizes  the  appointment  of  collectors  of 
taxes,  generally,  but  only  authorizes  (in  sec»tion  2)  their  appoint- 
ment "for  each  collection  district."  The  words  "collector  of 
taxes"  generally,  used  in  the  bond,  described  an  officer  not 
known  to  the  law,  and  the  bond  is  void  both  from  uncertainty 
of  description,  rendering  it  impracticable  to  prove  a  default  by 
admissible  evidence,  and  as  describing  an  officer  not  known  to 
the  law  of  the  United  States,  and  therefore  not  capable  of  making 
ing  default  to  the  United  States. 

The  demurrer  of  the  defendant,  Lewis  McKenzie,  is  therefore 
sustained. 


TOL.  III. — 16 
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United  States  Circuit  Court,  Eastern  District  of  Virginia,  at 

Norfolk,  Novetnber  Sth,  1878. 

Hunter  &  Tilley  v.  The  Royal  Canadian  Insurance  Co. 

The  mere  fact  that  a  cause  is  ready  at  a  term  of  a  State  court  for  the  ez  parte 
execution  of  a  writ  of  inquiry  by  the  plaintiff  after  an  office  judgment,  is 
not  equivalent  to  its  being  ready  for  trial  on  issues  joined  in  the  sense  of 
sec.  3,  of  the  Act  of  Congress  of  March  3,  1875,  relating  to  the  removal  of 
causes,  which  requires  a  petition  for  removal  to  be  filed  at  the  term  at 
which  the  cause  "could  be  first  tried." 

W.  H,  Burroughs,  Esq,,  for  the  plaintiff . 
W.  H,  Wliite,  Esq.,  for  the  defendant. 

The  facts  of  the  case  sufficiently  appear  in  the  opinion  of  the 
court,  rendered  by 

HUGHES,  J. — This  is  an  action  of  covenant  on  a  policy  of 
insurance  against  fire.  The  defendant  is  an  alien,  resident  in 
Montreal,  Canada.  Process  was  sued  out  of  the  clerk's  office  of 
the  Corporation  Court  of  the  City  of  Norfolk  on  the  3d  January, 
1878.  Service  of  it  was  acknowledged  by  W.  H.  White,  attor- 
ney-at-law,  as  attorney  for  the  defendant,  on  the  4th  of  the  same 
month,  in  pursuance  of  Code,  ch.  36,  sec.  20,  p.  336,  and  under 
protest.  The  declaration  was  file<l  at  the  succeeding  January 
Rules,  commencing  on  the  7th  day  of  the  month ;  and  a  common 
order  was  then  entered  against  defendant,  who  was  required  to 
appear  and  plead  to  issue  at  the  next  rules,  which  l)egan  on  the 
28th  January,  1878.  At  these  rules,  the  office  judgment  was 
confirmed,  and  an  inquiry  of  plaintiff's  damages  ordered  at  the 
then  next  term.  That  term  began  on  Monday,  the  4th  of  Feb- 
ruary, 1878.  The  defendant  made  no  appearance,  and  the  court 
ex  mero  motu  entered  this  order — viz.,  "  For  reasons  appearing  to 
the  court,  it  is  ordered  that  this  cause  be  continued  to  the  next 
term." 
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The  next  term  began  on  the  6th  May,  1878..  During  this 
term,  the  defendant  appeared  by  counsel,  and  made  and  filed  its 
petition  for  a  removal  of  the  cause  into  this  court.  The  Corpo- 
ration Court  of  Norfolk  refused  to  grant  the  motion.  1st.  Because 
the  defendant  company  was,  under  Virginia  legislation,  in  the 
judge's  opinion,  a  citizen  of  Virginia,  and,  therefore,  not  entitled 
to  the  rights  of  a  non-resident  alien ;  and  2d.  Because,  in  the 
judge's  opinion,  the  February  Term  of  that  court  was  the  one  at 
which  the  cause  (in  the  language  of  the  act  of  Congress  of 
March  3d,  1876,  relating  to  the  removal  of  causes)  "could  have 
been  first  tried."  Thereupon  the  defendant  sued  out  of  this 
court  a  writ  of  certiorari  to  the  Corporation  Court  of  Norfolk, 
under  which  the  case  and  the  record  of  it  from  the  State  court 
(or  a  copy  of  it)  are  here. 

The  reasons  which  actuated  the  Corporation  Court  of  Norfolk, 
in  refusing  the  motion  of  the  defendant  to  remove,  are  not  con- 
clusive with  this  court.  The  5th  section  of  the  act  of  Congress 
of  March  3d,  1875,  relating  to  the  removal  of  causes,  confers 
upon  this  court  jurisdiction  to  determine  whether  a  cause  be  or 
be  not  properly  removed ;  and  the  3d  section  of  the  same  act 
forbids  the  State  court,  after  petition  is  filed,  to  proceed  any  fur- 
ther in  the  suit,  whatever  may  be  its  opinion  on  the  sufficiency 
of  the  petition,  and  makes  all  proceedings  there,  afler  petition  for 
removal  made  and  filed,  null  and  void  ;  unless,  indeed,  and  uu- 
til  the  cause  shall  be  remanded  again  to  that  court,  afler  it  has 
been  brought  by  removal  here. 

It  is  for  this  court  to  determine  whether  the  cause  is  properly 
here.  And  in  determining  this  point  in  this  cause,  the  only 
question  seems  to  be,  whether  the  February  Term  of  the  Corpo- 
ration Court  of  Norfolk  was  in  fact  the  one  at  which  "  the  cause 
could  have  been  first  tried?"  For  I  do  not  think  it  can  be 
seriously  required  of  a  court  of  the  United  States,  which  is  a 
great  power,  having  obligations  towards  and  relations  with  foreign 
powers,  founded  upon  treaties  and  the  principles  of  international 
law,  to  hold  with  any  State  court,  however  authoritative,  that 
the  citizen  of  a  foreign  country,  having  rights  under  treaty  and 
the  law  of  nations,  is  or  can  be  made,  by  any  local  law  passed 
in  invidiam,  a  resident  citizen  of  this  State,  having  no  rights 
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except  in  that  qiiasi  character,  which  character,  it  is  natural  to 
suppose,  he  denies  and  rejects.  I  can't  obtain  my  consent  to 
give  any  serious  consideration  to  such  a  pretension,  and  will 
confine  myself  to  the  single  inquiry,  whether  the  February  Term 
of  the  Corporation  Court  of  Norfolk  was  the  one  at  which  this 
cause  "could  have  been  first  tried  there?" 

In  the  particular  case  at  bar,  an  office-judgn^ent  by  default 
was  entered  against  an  alien  defendant,  resident  a  thousand  miles 
distant,  upon  whom  no  personal  service  had  been  made,  twenty- 
one  days  after  the  filing  of  the  declaration  at  rules,  and  twenty- 
four  days  after  service  of  process  upon  an  agent  in  Norfolk,  who 
became  agent  by  courtesy.  It  was  a  case  in  which  an  inquiry 
of  damages  was  necessary,  and  does  not  fall  within  the  provisions 
of  section  45  of  ch.  167,  pp.  1095-6  of  the  Code;  but  it  falls 
within  the  next  following  section,  46,  which  is  in  these  words: 

If  a  defendant,  against  whom  judgment  is  entered  in  the  office, 
before  it  becomes  final,  appear  and  plead  to  issue,  it  shall  he  set  aside, 
unless  an  order  for  inquiry  of  damages  has  been  executed  ;  in  which 
case  it  shall  not  be  set  aside  without  good  cause.  Any  such  issue 
may  be  tried  at  the  same  term,  unless  the  defendant  show  good  cause 
for  a  continuance.  '  ^ 

Section  1,  ch.  173,  p.  1117  of  the  Code,  provides  how  a  docket 
of  all  cases  shall  be  made  up  for  any  term,  and  requires  the 
docket  to  be  called,  and  the  cases  to  be  tried  or  disposed  of  by  the 
court,  at  the  term,  iii  a  certain  order. 

The  Corporation  Court,  in  the  present  case,  at  its  February 
Term, of  its  own  motion,  "dispose<l  of"  it  by  continuing  it,  before 
the  execution  of  the  writ  of  inquiry.  The  judgment  taken  in  the 
office  could  not  have  become  final,  except  after  execution  of  a 
writ  of  inquiry  of  damages.  This  writ  was  not  executed,  and  it 
could  not  have  been  executed,  that  is  to  say,  the  cause  could  not 
have  been  tried,  if  the  defendant  had  appeared  and  pleaded  to 
issue,  and  shown  cause  for  a  continuance.  Evidently,  it  was 
because  the  cause  was  not  ready  for  trial,  that  the  court  ex  mero 
motu  "  disposed  of"  it  by  a  continuance.  It  was  incompetent,  as 
it  was  impossible,  for  the  court,  at  that  terra,  to  determine  whether 
the  cause  could  have  been  tried,  until  after  the  defendant  had 
appeared,  pleaded  to  issue,  and  shown  cause  for  a  continuance. 
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It  is  clear  to  me  that  the  cause  was  not  ready  for  trial  at  the 
February  Term  of  the  court.  The  defendant  had  iK>t  appeared, 
had  not  pleaded  to  issue,  and  had  not  shown  cause  for  continu- 
ance; all  of  which  privileges  the  law  gave  him,  and  on  the  ex- 
ercise of  which  depended  the  possibility  of  a  trial.  The  plaintiff 
did  not  put  the  cause  in  motion  by  moving  for  an  inquiry  of 
damages,  and  did  not  thereby  compel  the  defendant  to  appear, 
plead  to  issue,  and  by  motion  for  a  continuance,  test  the  ques- 
tion of  a  possible  trial  at  that  term  of  the  court.  The  plaintiff's 
power  to  execute  a  writ  of  inquiry  which  is  subject  to  the  statu- 
tory right  of  a  defendant  to  appear,  plead,  and  move  for  a  con- 
tinuance, does  not  suffice,  of  itself,  to  bring  the  case  within  the 
meaning  of  the  words  of  the  act  of  Congress  defining  the  term  of 
the  court  at  which  a  "cause  could  be  first  tried."  His  right  to 
execute  a  writ  of  inquiry  at  the  first  term  afler  an  oflfice  judgment 
has  been  confirmed  at  rules,  is  too  contingent,  and  may  be  too 
easily  defeated,  especially  within  a  month  after  the  commence- 
ment of  the  suit,  and  especially  by  an  alien  defendant,  resident 
a  thousand  miles  off,  for  a  court  to  infer  or  presume  wij:h  any 
certainty  that  the  cause  "could  be  first  tried"  at  that  terra. 

Chief  Justice  Waite  seems  to  me  to  announce  the  sound  rule 
of  decision  on  this  subject,  in  Gurneyw.The  County  of  Brunswicky 
1  Hughes,  277,  when  he  says : 

A  cause  cannot  be  tried  until  in  some  form  an  issue  has  been  made 
up  for  trial.  ...  As  soon  as  the  issue  is  made  up  the  cause  is  ready 
for  trial.  The  parties  and  the  court  may  not  be  ready,  but  the  cause 
is.  The  first  term,  therefore,  at  which  a  case  can  be  tried  is  the  first 
term  at  which  there  is  an  issue  for  trial.  An  application  for  removal, 
to  be  in  time,  must  be  made  before  or  at  this  term. 

This  language  strikes  me  as  eminently  judicious.  We  must 
consider,  not  whether  the  court,  or  the  parties,  are  ready  for  trial, 
but  whether  the  cause  itself  is  ready;  and  in  considering  that 
question,  we  must  know  whether  the  cause  is  at  issue  on  the 
pleadings,  and  is  ready  for  trial  with  legal  certainty,  and  beyond 
legal  contingency.  There  was  no  legal  certainty  of  trial  at  the 
February  Term  of  the  case  at  bar.  The  defendant  had,  by  law, 
the  right  to  appear,  to  plead  to  issue,  and  to  show  cause  for  con- 
tinuance. 
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Judge  Drummond,  in  Scott  v.  Clinton  and  Springfield  R,R,  Co.y 
6  Bissell,  536;  said  in  a  similar  case  to  the  present: 

But  in  thia  ease,  there  was  not  only  no  issue  when  the  application 
(for  removal)  was  made,  but  there  was  do  answer  filed  by  the  par- 
ties. It  does  not  appear  that  there  had  been  any  such  negligence  by 
those  who  made  the  application  (for  removal),  in  this  case,  as  to  de- 
prive them  of  the  right  which  was  clearly  given  by  the  act  of  Con- 
gress of  1875 Now,  the  cause  cannot  be  heard  until  there  is 

an  issue ;  and  in  this  ease,  therefore,  it  was  not  competent  for  the 
court  to  try  the  case,  there  being  no  issue  before  the  court  to  try. 
And,  therefore,  I  think  that  within  the  meaning  of  the  law,  a  term 
had  not  elapsed  during  which  the  cause  could  have  been  heard.  It 
is  to  be  regretted,  perhaps,  that  the  language  of  the  statute  upon  this 
subject  is  not  more  precise. 

I  think  I  am  authorized  by  these  two  decisions  to  construe  the 
language  of  the  act  of  Congress,  "  the  term  at  which  the  cause 
could  be  first  tried,"  to  mean,  the  term  at  which  the  cause  shall  be 
first  ready  for  trial  on  issues  joined,  and  to  hold  that  the  mere 
fact  that  a  cause  is  ready  at  a  term  for  the  «r  parte  execution  of 
a  writ^)f  inquiry  by  the  plaintiff  after  office  judgment,  is  not 
equivalent  to  its  being  ready  for  trial,  on  issues  joined. 

The  case  at  bar  was  not  at  issue  at  the  February  Term.  Con- 
sidering the  distant  residence  of  the  alien  defendant,  the  court 
might  well,  if  the  plaintiff  had  gone  on  and  executed  his  writ  of 
inquiry,  have  set  aside  the  verdict  and  awarded  a  continuance 
without  compelling  defendant  to  plead  to  issue  at  that  term.  But 
the  plaintiff  did  not  do  so  much  as  go  on  and  execute  his  writ  of 
inquiry.  Under  the  provisions  of  section  46,  there  was  no  cer- 
tainty that  he  could  do  so.  Under  the  provisions  of  that  section, 
even  if  he  had  done  so,  there  was  no  certainty  but  that  his  ver- 
dict would  have  been  set  aside,  and  the  cause  continued  until  the 
next  term,  to  await  the  appearance  of  the  defendant,  and  the 
making  up  of  the  issues  in  the  case  for  trial. 

I  must,  therefore,  overrule  the  plaintiff's  motion  to  remand  on 
these  grounds — 1st.  That  the  case  was  not  ready  for  trial  upon 
issues  joined  at  the  February  Term,  1878,  of  the  Corporation 
Court  of  Norfolk.  2d.  That  there  was  no  legal  certainty  that 
it  could  have  been  so  made  ready  by  the  action  of  the  plaintiff 
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if  he  bad  taken  action  for  that  purpose.  3d.  That  the  plaintiff 
took  no  steps  by  executing  his  writ  of  inqiyry  to  reduce  to  cer- 
tainty what  was  urtcertain.  And  4th.  That  the  Corporation 
Court,  of  its  own  motion,  "disposed  of"  the  case  by  continuance 
to  the  next  term,  without  exception  by  the  plaintiff,  apparently, 
because  it  was  not  then  ready  for  trial. 


United  States  Circuit  Court  {Fourth   Circuit),  Eastern  District  of 
Virginia,  at  Richmond,  Februai-y  6th,  1878. 

United  States  r.  Myer  Myers,  Ezekiel  Myers,  late 
Distillers  at  Petersburg,  Virginia,  and  Wm.  Loftin 
Williams,  Solomon  Benjamin,  and  Wm.  W.  Myers, 
their  Sureties. 

In  a  suit  by  the  government  on  a  distiller's  bond  for  the  amount  of  an  assess- 
ment made  by  the  commissioner  of  internal  revenue  under  section  3182, 
^vised  Statutes  of  United  States,  it  is  competent  for  the  defendant  to  pro- 
duce evidence  to  show  the  incorrectness  of  the  assessment,  and  to  contra- 
dict it,  although  he  has  not  first  appealed  to  the  commissioner  of  internal 
revenue  against  the  assessment. 

Where  the  government,  in  such  a  trial,  fails  to  show  bv  positive  evidence  that 
frauds  (which  might  as  probably  or  more  probably  have  been  committed 
at  the  rectifying-house)  were  committed  at  the  distillery,  and  the  defend- 
ant, by  all  the  testimony  that  could  well  be  brought  to  establish  a  neg- 
ative, shows  tliat  the  frauds  were  not  committed  at  the  distillery,  and  that 
they  were  probably  committed  at  the  rectifying-house,  and  the  jury  refuses 
to  find  a  verdict  for  the  government  merely  on  the  presumption  that  the 
frauds  were  committed  there,  the '  court  will  refuse  to  grant  a  new  trial 
asked  for  on  the  ground  ihfit  the  verdict  for  the  defendant  was  against  the 
law  and  evidence. 

Action  of  debt.     Plea  of  conditions  performed. 

This  was  an  action  of  debt  against  the  late  firm  of  M.  &  £. 
Myers,  as  distillers  of  spirits,  in  the  second  district  of  Virginia, 
and  their  sureties.  It  was  brought  for  the  recovery  of  $47,800 
claimed  for  taxes  due  and  unpaid,  as  shown  by  an  assessment  of 
the  commissioner  of  internal  revenue.  It  was  tried  on  the  22d 
January,  1878,  and  a  verdict  found  for  the  defendants,  where- 
upon the  United  States  attorney  moved  for  a  new  trial. 
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The  action  was  brought  to  recover  an  amount  shown  by  an 
"Assessment  List,  Special  No.  2/'  to  be  due  for  taxes  on  68,400 
gallons  of  distilled  spirits  at  70  cents  per  gallon,  accruing  from 
May  1st,  1874,  to  February  10th,  1875,  amounting  to  $47,800. 
This  list  is  a  large  folio  sheet  and  contains  at  the  bottom  of  it  a 
certificate  in  these  words  :  "  I  hereby  certify  that,  as  authorized 
and  required  by  law,  I  have  made  inquiries,  determinations,  and 
assessments  of  the  taxes  specified  in  the  foregoing  list,  and  find 
to  be  due  the  amount  specified  in  columns  8  and  9,  of  said  list, 
from  the  persons  against  whose  names  said  amounts  are  respec- 
tively placed.  D.  D.  Pratt,  Commissioner.  Internal  Revenue 
Office,  Washington,  November  18,  1875."  The  taxes  thus  as- 
sessed are  claimed  to  have  been  due  over  and  above  the  taxes 
which  were  regularly  paid  by  the  distillers  while  they  were  en- 
gaged in  business,  from  May,  1874,  to  March,  1875. 

At  the  trial  the  government  presented  this  "  assessment  list " 
in  evidence,  and  proved  its  authenticity.  It  then  insisted  that 
this  document  was  a  final  "determination  "  by  a  competent  au- 
thority of  the  amount  of  taxes  still  due  and  unpaid  by  these  dis- 
tillers, for  which  they  and  their  sureties  were  bound ;  and  claimed 
that  it  was  not  necessary  on  its  part  to  bring  forward  other  evi- 
dence to  show  that  the  amount  of  taxes  thus  assessed  and  de- 
termined was  in  fact  due ;  and,  moreover,  that  it  was  not  com- 
petent for  the  defendants,  by  any  evidence  on  their  part,  to 
contradict  this  "  determination  "  of  the  commissioner  of  internal 
revenue. 

But  the  court  ruled  that  in  the  present  trial,  and  especially  as 
against  the  defendants,  Benjamin  and  Williams,  solvent  sureties 
in  the  bond  of  these  distillers,  this  "lissessment  list"  was  not 
conclusive  proof  of  the  amount  of  taxes  really  due*;  and  that  it 
was  competent  for  the  defendants  to  show,  by  other  evidence, 
either  that  the  amount  assessed  was  not  due,  or  that  no  amount 
was  due,  or  that  some  other  amount,  and  what,  was  really  due. 

After  this  ruling,  the  trial  proceeded  on  evidence  produced  by 
the  parties  on  each  side. 

The  government  showed  that  there  had  been  found  in  New 
York  and  elsewhere  219,720  gallons  of  rectified  spirits  which 
had  come  from  the  rectifying-house  of  M.  &  E.  Myers;  whereas 
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they  had  reported  and  paid  taxes  on  only  193,119  gallons — an 
excess  of  26,100  gallons,  or  607  barrels,  thus  appearing  against 
them ;  this  excess  calling  for  $18,270  of  taxes  more  than  they 
had  paid,  they  having  paid  but  $135,183 ;  whereas  there  had  ac- 
crued on  219,720  gallons  the  gross  sum  of  $153,800.  In  short 
the  government  showed  that  607  barrels  had  gone  from  the  rec- 
tifying-house  more  than  had  been  reported,  and  tax  paid ;  on 
which  $18,270  more  of  taxes  were  due  than  had  been  paid.  But 
the  government  produced  no  evidence  to  show  that  an  excess  as 
large  as  68,400  gallons  (equivalent  to  1590  barrels)  had  been  ac- 
tually distilled,  except  this  '^assessment  list,  special  No.  2/'  or 
to  show  that  as  much  as  $47,800  was  still  due  of  taxes  in  excess 
of  the  taxes  that  had  been  paid. 

The  defendants  produced  no  evidence  in  denial  of  the  fact  that 
€07  barrels  more  of  distilled  spirits  had  been  sent  from  the  reo- 
tifying-house  than  had  been  reported  at  and  removed  from  the 
distillery.  They  proved  that  the  rectifying-house  was  about  half 
a  mile  from  the  distillery.  They  produced  the  two  government 
storekeepers  (one  of  them  the  day  keeper,  the  other  the  night) 
who  were  on  duty  during  the  period  from  May,  1874,  to  March, 
1875,  who  testified  that  they  saw  no  illicit  spirits  removed  from 
the  distillery ;  that  they  would  have  known  of  the  removal,  if 
it  had  occurred  to  any  extent;  and  that  they  did  not  believe  that 
there  had  been  any  removal.  Defendants  proved  that  these  wit- 
nesses were  men  of  good  character.  They  proved  by  all  the  men 
(save  one)  who  had  been  employed  in  the  distillery  that  they  had 
seen  no  irregular  removal,  that  they  must  have  seen  it  if  it  had 
gone  on  to  any  extent,  and  that  they  did  not  believe  that  there 
had  been  any  irregular  removal.  The  whereabouts  of  the  single 
employee  not  examined  was  unknown  to  the  defendants.  These 
employees  were  averred  and  appeared  to  be  respectable  laboring 
men.  Defendants  produced  evidence  tending  to  show  that  what- 
ever frauds  were  practiced  were  practiced  at  the  rectifying-house ; 
that  there  was  nothing  in  the  regulations  of  the  government  to  ren- 
der it  impracticable  for  barrels  of  rectiBed  spirits  to  be  sent  from 
the  rectifying-house  containing  less,  by  5  to  8  gallons  each,  than 
called  for  by  the  gangers'  marks  and  stamps  ;  an  average  short- 
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filling  of  four  gallons  a  barrel  on  193,119  gallons  (4500  barrels) 
being  18,000  gallons  (418  barrels),  which  would  account  for  the 
larger  part  of  the  deficiency  of  607  barrels  charged  against  them. 
They  adduced  evidence  tending  to  show  how,  in  other  feasible 
ways,  an  additional  excess  could  result  between  the  quantity  of 
spirits  dumped  from  the  distillery  at  the  rectifying-house,  and 
the  quantity  sold  from  the  rectifying-house;  and  how  this  could 
be  done  consistently  with  the  government's  receiving  every  dol- 
lar of  the  taxes  due  it  on  the  spirits  really  distilled;  the  only 
fraud  practiced  being  upon  the  purchasers  of  the  spirits  in  receiv- 
ing in  the  barrels  less  spirits  than  the  gangers'  marks  indicated. 
They  presented  evidence  to  show  that  all  that  was  necessary  to 
enable  the  rectifiers  to  put  this  fraud  upon  the  public,  was  that 
they  should  be  able  to  influence  the  government's  gangers  in  the 
discharge  of  their  duties ;  and  they  presented  evidence  tending 
to  show  that  the  gangers  who  had  officiated  at  their  rectifying- 
house  had  been  as  facile  as  could  have  been  desired,  in  respect  to 
these  matters ;  and  that  some  of  them  had  been  convicted  of  mis- 
demeanors in  connection  with  this  same  business. 

In  short,  the  evidence  of  the  defendants  tended  to  prove  that 
DO  frauds  had  been  committed  at  the  distillerv  :  that  in  fact  the 
government  had  received  the  taxes  due  to  it  on  all  the  spirits 
which  was  actually  distilled;  that  whatever  irregularities  had 
been  committed  had  been  committed  at  the  rectifying-house ;  and 
that,  even  from  these  irregularities,  the  government  had  sustained 
no  loss  of  taxes  really  due  to  it. 

The  jury,  on  the  evidence  thus  briefly  described,  took  the  case 
into  consideration,  and  found  a  verdict  for  the  defendants. 

Whereupon  the  United  States  attorney  moved  that  the  verdict 
be  set  aside  as  contrary  to  the  law  and  the  evidence.  He  moved 
for  a  new  trial  on  this  ground,  and  also  because  of  the  misruling 
of  the  court  in  admitting  evidence  at  the  trial  in  contradiction  of 
the  certificate  of  the  commissioner  of  internal  revenue,  given  in 
'^  Assessment  List,  Special  No.  2,"  to  the  effect  that  he  had  "  in- 
quired, determined,  and  assessed"  that  $47,800  was  due. 

On  the  7th  February,  1878,  the  decision  of  the  court  on  this 
motion  was  delivered  as  follows,  by 
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HUGHES,  J. — The  first  question  arising  upon  the  motion 
for  a  new  trial  is,  whether  the  court  erred  in  ruling  that  the  "  de- 
termination" of  the  commissioner  of  internal  revenue  was  not 
conclusive  upon  the  jury  in  the  trial  of  this  cause. 

I.  The  various  acts  of  Congress  relating  to  the  internal  reve- 
nue give  ample  powers  to  the  revenue  officers  of  the  government 
for  the  collection  of  all  taxes  assessed  by  law ;  and  the  provision 
which  has  now  taken  the  form  of  section  3224  of  the  Revised 
Statutes  of  the  United  States,  prohibits  the  courts  from  interfering 
between  collecting  officers  and  taxpayers.  The  courts  are  glad 
to  obey  this  injunction  of  the  law,  and  are  reluctant  to  interfere 
with  the  collection  of  any  taxes  assessed  by  revenue  officers.  It 
is  necessary  to  the  effective  conduct  of  the  government  that  these 
taxes  be  paid  as  they  are  assessed ;  and  the  courts,  whenever  they 
are  at  liberty  to  refrain,  will  refuse  to  interfere  with  the  collection. 
It  is  the  duty  of  citizens  to  pay  the  taxes  as  they  are  assessed, 
even  though  wrong  and  excessive  taxes  are  levied.  Having  paid 
an  unjust  tax,  the  law  gives  the  taxpayer  a  right  of  action  against 
the  collecting  oflScer,  to  recover  back  in  a  court  of  justice  the 
amount  wrongly  paid;  but  it  provided,  before  1872,  that  he 
should  first  have  appealed  to  the  commissioner  of  internal  reve- 
nue against  the  assessment  of  the  local  assessor,  and  that  his  ap- 
peal should  have  been  overruled  by  that  officer.  After  such 
appeal  and  rejection,  the  law,  as  it  stood  before  1872,  gave  the 
taxpayer  the  right  to  sue  the  officer  who  had  received  the  tax 
for  a  return  of  it. 

The  law  of  December  24th,  1872,  chap.  13,  vol.  17,  p.  401, 
Statutes  at  Large  of  United  States,  abolished  the  local  assessors 
of  internal  revenue,  and  consolidated  their  duties  with  those  of 
the  local  collectors.  But  it  provided  that  assessments  should 
be  made  in  the  first  instance  by  the  commissioner  of  internal 
revenue,  and  by  so  doing,  as  it  seems  to  me,  it  virtually  abolished 
the  provision,  that  before  a  suit  could  be  brought  by  a  taxpayer 
against  the  collecting  officer,  he  should  have  first  appealed  against 
the  assessment  to  the  commissioner  at  Washington.  For,  an 
appeal  to  an  officer  who  had  already  made  a  final  determination 
against  him,  would  seem  to  be  a  mockery. 

Even,  therefore,  if  this  were  a  suit  by  M.  &  E.  Myers  against 
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the  local  collector,  it  would,  in  my  judgment,  be  competent  for 
them  to  have  shown  errors  in  the  "  Assessment  List,  Special  No. 
2,"  notwithstanding  they  might  not  have  appealed  from  the  as- 
sessment to  the  commissioner,  and  l^en  overruled  in  their  appeal. 
But  this  is  not  a  suit  of  that  sort.  It  is  a  suit  by  the  govern- 
ment against  M.  &  E.  Myers  and  their  sureties;  and  section 
3226  of  the  Revised  Statutes  does  not  apply,  even  if  an  appeal 
to  the  commissioner  of  internal  revenue  as  a  court  of  final  resort 
did  now  lie  from  a  "determination"  of  this  same  commissioner 
as  an  officer  of  the  revenue.  Nor  is  this  present  suit  one  that 
has  been  brought  in  aid  of  the  current  collection  of  the  revenue. 
It  was  not  brought  for  more  than  a  year  after  the  business  of  M. 
&  E.  Myers  ceased.  It  has  not  been  pressed  to  trial  until 
nearly  three  years  afler  that  business  closed ;  and  the  effect  of  any 
ruling  of  the  court  in  the  case  cannot  be  to  impede  or  obstruct 
the  prompt  collection  of  the  revenue. 

I  have  carefully  examined  the  voluminous  laws  of  Congress 
relating  to  the  internal  revenue,  and  if  there  is  any  provision  in 
them  which  prohibits  a  court  of  the  United  States,  in  a  suit 
brought  by  the  government  against  a  taxpayer,  from  hearing 
legal  evidence  on  issues  of  fact  without  restriction,  and  from  ren- 
dering judgment  in  the  course  according  to  the  law  and  the  evi- 
dence, I  have  failed  to  discover  it.  Certainly  no  such  law  has 
been  cited,  and  I  do  not  believe  it  to  exist. 

Moreover,  I  have  looked  carefully  into  all  the  decisions  of  the 
Federal  courts  bearing  upon  this  subject,  and  I  find  nothing  in 
them  to  prohibit  me  from  going  behind  "Assessment  List, 
Special  No.  2  "  in  this  case,  except  the  cases  which  were  cited  at 
the  trial  by  the  United  States  attorney,  of  United.  States  v.  William 
HodsoTi'et  aL,  14  Int.  Rev.  Record,  100;  and  United  States y.  Joseph 
Black  et  al,,  19  Int.  Rev.  Record,  116.  I  was  much  staggered 
by  the  able  and  learned  opinion  delivered  respectively  by  Judges 
Hopkins  and  Shipman,  who  presided  in  the  trial  of  these  cases; 
which  were  actions  by  the  United  States  against  distillers  and 
their  sureties,  precisely  as  in  the  present  case ;  and  in  which  it 
,was  held,  that,  in  such  actions,  the  assessment  and  determination 
of  the  assessor  was  conclusive  against  the  taxpayer,  even  though 
there  was  no  express  statute  to  that  effect. 
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It  seemed  to  me,  in  view  of  well-settled  elementary  principles 
of  jurisprudence  and  civil  government,  that  it  would  not  have 
been  competent  for  Congress  to  confer  judicial  functions,  in  mat- 
ters of  property,  upon  any  officer  of  the  executive  department  of 
the  government;  that  judicial  functions  belong  exclusively  to  the 
judicial  courts  of  the  country,  and  cannot  be  divested  from  the 
judiciary  and  transferred  to  the  executive,  iind  that  any  law  to 
that  effect  would  not  only  violate  that  cardinal  theory  of  repub- 
lican government  which  keeps  distinct,  separate,  and  independent, 
the  executive,  legislative,  and  judiciary  departments  of  govern- 
ment; but  would  violate  the  fundamental  law  of  the  land  (United 
States  Constitution,  amendment  5),  which  provides  that  no  person 
shall  be  deprived  of  his  property  without  due  process  of  lasv.  In 
the  numerous  cases  which  have  been  decided  by  the  United 
States  Supreme  Court,  in  which  that  court  has  .passed  or  could 
have  passed  directly  or  incidentally  on  this  question,  although 
it  has  studied  to  promote  the  prompt  administration  of  the  reve- 
nue laws,  and  to  avoid  placing  obstructions  in  the  path  of  revenue 
officers;  yet  it  has  laid  down  no  such  principle  and  made  no  such 
ruling,  as  that  a  court  when  a  suit  has  come  properly  before  it, 
shall  not  decide  it  according  to  law  and  the  evidence  of  the  case. 
See  Insurance  Company  v.  Ritchie ,  5  Wallace,  541 ;  Philadelphia 
V.  Collector,  5  Wallace,  731 ;  Nicholas  v.  United  States,  7  Wallace, 
122,  129;  Baltimore  v.  Baltimore  Railroad,  10  Wallace,  552; 
United  States  v.  Wright,  11  Wallace,  648;  Assessor  v.  Osbomes, 
9  Wallace,  567;  Peabody  v.  Starke,  16  Wallace,  240;  Collector 
v.  Hubbard,  17  Wallace,  182;  Bandelet  v.  Smith,  18  Wallace, 
642 ;  Pohlman  v.  Collector,  20  Wallace,  189;  and  Bailey  v.  Rait- 
road  Company,  22  Wallace,  604. 

In  the  present  case  the  ruling  in  United  States  v.  Hodson,  and 
United  States  v.  Black,  would  have  perpetrated  a  monstrous  in- 
justice; for  here,  the  government  in  its  proofs  did  not  pretend 
that  there  was  an  excess  liable  to  taxation  of  more  than  607  bar- 
rels of  spirits,  over  and  above  the  quantity  on  which  the  taxes 
were  paid;  or  that  more  than  an  additional  $18,270  of  taxes  re- 
mained due;  whereas  the  commissioner  of  internal  revenue,  by  a 
purely  perfunctory  act,  no  opportunity  having  been  afforded  to 
the  defendants  for  counter  proof  or  appeal,  had  "determined" 
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that  the  excess  was  1590  barrels,  calling  for  an  additional  tax  of 
$47,800.  Certainly  the  sureties  of  M.  &  E.  Myers  ought  not, 
on  the  palpably  erroneous  determination  of  an  executive  officer 
in  Washington,  to  be  held  accountable  for  nearly  1000  barrels  of 
spirits^  and  made  to  pay  nearly  $30,000  of  money  which  the  gov- 
ernment itself  has  offered  no  proof  to  show  that  they  are  ac- 
countable for.  No  case  could  be  presenteil  of  a  greater  injustice 
resulting  from  a  vicious  ruling  than  the  one  now  under  consid- 
eration ;  and,  even  if  I  could  find  no  warrant  in  the  authorities  for 
doing  so,  I  should  feel  constrained  to  overrule  the  cases  of  Hod- 
son  and  of  Black,  on  principle. 

But  since  those  cases  were  decided  the  Supreme  Court  of  the 
United  States  has  ruled  in  a  manner  which  I  conceive  to  have 
been  more  consistent  with  the  requirements  of  the  ancient  tenets 
of  English  jurisprudence.  The  case  of  Clinkenbeard  v.  United 
States,  21  Wallace,  65,  was,  like  the  present  one,  an  action  of  debt 
on  a  distiller's  bond  where  there  was  a  plea  of  conditions  per- 
formed. This  very  question  of  the  conclusiveness  of  an  assess- 
ment had  been  raised  at  the  trial  below;  and  the  judge  who  had 
presided  in  the  Circuit  Court  had  ruled  that  the  assessment,  not 
having  been  appealed  from,  was  res  judicata,  and  conclusive ; 
and  that  the  defendant  was  precluded  from  showing  to  the  con- 
trary. The  case  arose  before  the  law  of  December,  1872.  It 
arose  while  assessments  were  made  by  local  assessors;  while 
liberal  provisions  of  law  allov/ing  taxpayers  an  appeal  and  a 
hearing  before  these  local  assessors  previously  to  the  collection  of 
taxes,  were  in  force ;  and  while  taxpayers  were  allowed,  besides 
an  appeal  to  the  local  assessor,  a  right  of  final  appeal  to  the  com- 
missioner of  internal  revenue.  Well  might  the  law,  after  making 
these  careful  provisions  (all  now  swept  away)  for  the  protection 
of  taxpayers  against  unjust  assessments,  go  on  then  to  command 
that  they  should  pay  the  taxes  when  thus  settled,  and  forbid 
them  to  sue  for  their  return  until  final  appeal  had  been  taken  to 
the  commissioner. 

The  case  of  Clinkenbeard  v.  United  States  was  a  suit  by  the 
government  on  a  distiller's  bond  given  in  1868 ;  and,  as  has  al- 
ready been  stated,  it  had  been  contended  by  the  government, 
that,  no  appeal  having  been  taken  to  the  commissioner  by  the 
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distiller^  from  the  assessment  sued  for,  the  defendant  was  pre- 
cluded from  showing  that  the  assessment  was  erroneous.  But 
the  Supreme  Court,  after  drawing  the  obvious  distinction  between 
a  suit  by  a  taxpayer  which  could  not  be  brought  until  after  ap- 
peal;  and  a  suit  by  the  government,  said  : 

No  statute  is  cited  to  show  that  the  defendant  cannot  when  sued 
(by  the  government),  set  up  the  defence  that  the  tax  was  illegally 
assessed,  although  he  may  not  have  appealed  to  the  commissioner. 
.  .  .  The  decisions  of  an  assessor,  like  those  of  all  other  administra- 
tive commissioners,  are  of  a  (^ua^t  judicial  character,  and  cannot  be 
Questioned  collaterally,  when  made  within  the  scope  of  their  juris- 
diction. But,  if  they  assess  persons,  prof)erty,  or  operations  not  tax- 
able, such  assessment  is  illegal,  and  cannot  form  the  basis  of  an  ac- 
tion at  law  for  the  collection  of  the  tax,  however  efficacious  it  may 
be  for  the  protection  of  ministerial  officers  charged  with  the  duty  of 
actual  collection  by  virtue  of  a  regular  warrant  or  authority  there- 
for. When  the  government  elects  to  resort  to  the  aid  of  the  courts, 
it  must  abide  by  the  legality  of  the  tax.  When  it  follows  the  stat- 
ute, its  officers  have  the  protection  of  the  statute,  and  parties  must 
coniply  with  the  requirements  thereof  before  they  can  prosecute  as 
plaintiffs. 

This  decision  settles  the  law  of  the  present  case,  and  the  objec- 
tion of  the  district  attorney  to  the  action  of  the  court  in  admit- 
ting evidence  to  contradict  "  Assessment  List,  Special  No.  2"  is 
not  well  taken,  and  furnishes  no  ground  for  setting  aside  the 
verdict. 

II.  As  to  the  facts,  there  is  less  reason  for  setting  aside  the 
verdict.  The  affairs  of  this  distillery  have  been  before  me  so 
often,  that  I  have  learned  to  be  pretty  familiar  with  the  facts  of 
the  case.  There  were  two  trials  before  me  of  the  libel  for  the 
forfeiture  of  the  distillery,  and  I  believe  I  have  tried  one  or  two 
of  the  indictments  against  the  government  officere  officiating  at 
the  distillery  and  rectify ing-houses  of  M.  &  E.  Myers.  We 
also  went  through  the  trial  of  this  case  the  other  day.  I  can 
therefore  speak  with  some  confidence  of  its  facts. 

There  is  no  doubt  but  that  the  government  has  proved  that 
M.  &  E.  Myers  sent  to  their  customers  in  several  places  607 
barrels  of  spirits  over  and  above  the  quantity  on  which  they  paid 
the  proper  taxes ;  that  is  to  say,  the  government  proves  that  they 
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paid  taxes  on  about  193,119  gallons  of  spirits,  and  they  sold  to 
their  customers  about  219,220  gallons. 

There  is,  therefore,  but  one  single  matter  open  to  doubt.  Did 
they  commit  these  irregularities  as  rectifiers  or  as  distillers?  As 
rectifiers,  did  this  excess  of  26,100  gallons  (607  barrels)  repre- 
sent additional  proof  spirits  sold,  upon  which  taxes  were  justly 
due,  or  did  they  represent  merely  the  short-fillings  of  barrels  re- 
filled from  the  rectify ing-house,  and  other  frauds  practiced  by 
M.  &  E.  Myers  on  their  customers? 

The  government  has  failed  to  produce  any  evidence  proving 
affirmatively  that  any  irregularities  occurred  at  the  distillery. 
It  has  failed  to  show  any  positive  facts  occurring  on  the  distil- 
lery premises,  which  could  raise  a  suspicion  of  the  practice  of 
irregularities  there.  And  the  defendants  have  proved  as  abun- 
dantly as  there  can  be  proof  of  a  negative  that  no  irregularities 
were  committed  there.  The  only  question  of  evidence,  therefore, 
is,  whether  the  single  fact  of  the  existence  of  607  barrels  in 
nominal  excess  of  the  quantity  on  which  taxes  were  paid,  is  a 
sufficiently  strong  presumption  to  warrant  the  conclusion  that 
the  fraud  was  practiced  at  the  distillery.  Two  or  three  juries, 
who  have  had  this  issue  of  fact  before  them,  have  refused  to  find 
a  verdict  on  this  presumption  ;  and  I  think  they  were  right  in 
doing  so. 

Circumstantial  evidence  is  in  some  cases  ev.en  stronger  than 
direct  testimony ;  but  experience  has  shown  that  it  is  never  re- 
liable, unless  subjected  to  certain  tests.  One  of  these  tests  is,  that 
the  fact  which  it  goes  to  establish  shall  be  inconsistent  with  every 
reasonable  theory  which  can  be  conceived  in  contradiction  of  it. 
Is  that  the  case  here  ?  I  think  not.  No  one  who  has  heard  the 
evidence  upon  which  the  jury  found  for  the  defendants,  can  fail 
to  have  recognized,  not  only  the  possibility,  but  the  probability, 
that  the  irregularities  indicated  by  the  re-use  of  607  barrels,  which 
had  been  removed  regularly  from  the  distillery,  was  effected  by 
the  connivance  of  the  gangers,  and  by  manipulations  at  the  rec- 
tifying-house.  My  own  mind  came  to  that  conclusion,  after  the 
second  or  third  trial  of  these  Myers  cases  in  this  court ;  and  I 
have  concurred  with  the  juries  in  their  reluctance  to  find  verdicts 
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against  the  distillery,  and  against  these  people  as  distillers,  on 
tlie  mere  presumption  that  the  fraud  w8s  committed  at  the  dis- 
tillery. 

In  this  conviction  I  believe  that  the  verdict  of  the  jury  was  in 
accordance  with  the  evidence,  and  I  must  decline  to  award  a  new 
trial.  I  am  well  persuaded  that  no  jury  will  ever  find  a  diflPer- 
ent  verdict. 

L,  L,  Lewis  J  United  Stales  Attorney,  for  the  United  States. 
John  S.  Wise  and  John  Lj/on,  for  the  defendants. 


United  States  CircuU  Cowi,  District  of  South  Carolina. 

W.  H.  Mauldin,  of  South  Carolina,  r.  Jesse  Carll,  op 

New  York. 

Whether  an  attachment  can  iasiie  from  a  court  of  the  United  States  against  the 
property  of  a  citizen  of  another  State,  he  not  being  in  the  State,  at  the  suit 
of  a  citizen  of  the  State. 

The  case  was  a  suit  brought  for  the  recovery  of  damages  for 
an  alleged  breach  of  contract  in  the  purchase  of  a  cargo  of  lum- 
ber. In  accordance  with  the  practice  of  the  State  court,  which 
has  been  held  to  have  been  carried  into  the  United  States  court 
by  force  of  the  provisions  of  the  act  of  Congress  of  1872,  the  pro- 
cess by  attachment  has  been  heretofore  referable  to  any  United 
States  court  since  that  enactment  in  suits  of  that  character. 

In  the  case  before  the  court  warrant  of  attachment  was  issued 
to  the  marshal,  who  arrested  the  schooner  Fmnces  and  her  cargo 
at  Georgetown,  S.  C,  seeking  to  attach  the  interest  of  Jesse  Carll, 
a  part  owner  of  the  vessel  and  the  defendant  in  the  action.  The 
provisions  of  the  1st  section  of  the  act  of  1875  re-enacted  the 
law  of  1789,  which  reads  as  follows: 

No  civil  suit  shall  be  brought  before  either  of  the  said  courts 
against  any  person  by  any  original  process  or  proceeding  in  any  other 
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district  than  that  whereof  he  is  an  inhabitant,  or  in  which  he  shall  be 
found  at  time  of  serving  ^ch  process,  or  commencement  of  such  pro- 
ceeding, except  as  hereinafter  provided. 

It  was  contended  by  Mr.  Connor,  counsel  for  the  plaintiff, 
that  the  langaaffe  of  the  8th  section  would  cover  his  attach- 
ment  process.     This  section  reads  as  follows  : 

When  in  any  suit  commenced  in  any  Circuit  Court  of  the  United 
States,  to  enforce  any  legal  or  equitable  lien  upon  or  claim  to,  or  to 
remove  any  incumbrance,  or  lien,  or  claim  uj)on  the  title  to  real  or 
personal  property  withiu  the  district  where  such  suit  is  brought,  one 
or  more  of  the  defendants  therein  shall  be  inhabitant  of  or  found 
within  the  said  district,  or  shall  voluntarily  appear  thereto,  it  shall 
be  lawful  for  the  court  to  make  an  order  directing  such  person  to 
appear,  plead,  answer,  or  demur,  etc. 

Messrs.  Simonton  &  Barker,  who  represented  the  vessel  at- 
tached, contended  that  the  legal  or  equitable  lien  upon  or  claim 
to  incumbrance  or  claim  upon  the  title  to  real  or  personal  prop- 
erty, contemplated  by  the  8th  section,  must  exist  before  the 
suit  brought  for  its  enforcement,  and  could  not  be  created  by  or 
in  said  suit.  After  hearing  argument  Judge  Bryan  decided  that 
Tie  was  controlled  by  the  language  of  the  1st  section  of  the  act, 
but  expressed  himself  dissatisfied  with  the  conclusions  to  which 
his  mind  was  forced  by  the  words  of  the  statute. 

On  motion  of  Messrs.  Simonton  &  Barker  the  following  order 
was  signed : 

Uniied  States  of  America^  District  of  South  Carolina,  Fourth  Circuit. 

W.  H.  Mauldin,  a  Citizen  of  South  Carolina,  v.  Jesse  Carll, 

A  Citizen  of  New  York. 

It  appearing  to  the  court  that  a  warrant  of  attachment  in  the 
above-entitled  cause  has  been  issued  by  the  clerk  of  the  Circuit  Court, 
together  with  a  summons  and  complaint  in  a  civil  suit  for  damages 
for  an  alleged  breach  of  contract  directed  against  the  defendant,  and 
that  under  said  warrant  the  marshal  of  the  United  States  has  seized, 
or  attempted  to  seize,  the  schooner  Frances,  lying  in  the  port  of 
Georgetown,  South  Carolina,  with  her  cargo  on  board,  ready  to  sail ; 
that  said  seizure  has  been  made,  or  attempted,  on  the  ground  of  an 
alleged  interest  of  the  defendant,  Jesse  Carll,  as  part  owner  in  said 
schooner ;  it  also  appearing  that  the  defendant,  Jesse  Carll,  is  not  an 
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inhabitant  of  this  district,  or  found  here  at  the  commencement  of 
such  proceedings. 

After  hearing  argument  of  counsel  on  a  motion  to  set  aside  said 
proceedings  as  not  warranted  by  law,  the  court  being  of  opinion  that 
the  first  section  of  the  afct  of  Congress,  approved  March  3,  1875 
(entitled  an  act  to  determine  the  jurisdiction  of  the  Circuit  Courts 
of  the  United  States,  and  to  regulate  the  removal  of  causes  from 
State  courts  and  for  other  purposes),  forbids  a  civil  suit  to  be  brought 
in  the  Circuit  Court  of  the  United  States  against  an  inhabitant  of 
another  district  and  not  found  within  the  district  at  the  time  of  com- 
mencing the  proceeding,  and  that  the  suit  above  stated  is  not  within 
the  exceptions  of  the  act  of  1875,  as  therein  provided,  now  on  motion 
of  Simon  ton  &  Barker : 

It  is  ordered,  that  the  warrant  and  summons  and  complaint  be, 
and  the  same  are  hereby  set  aside,  and  the  marshal  do  forthwith 
release  the  said  schooner  Frances  and  her  cargo.  It  is  further 
ordered,  that  each  party  pay  his  own  costs. 

Geo.  S.  Bryan, 

May  18,  1878.  U.  S.  Judge  District  S.  C. 


United  States  Circuit  Court,  Eastern  District  of  Virginia,  at 

Richmond,  November  25,  1878. 

American  Basket  Co.  v.  Farmville  Insurance  Co. 

Where  the  beneficial  title  remains  in  the  insured,  the  fact  that  tlie  naked 
legal  title  outstands  in  another  does  not  vitiate  a  policy  of  fire  insurance 
requiring  that  the  insured  should  be  "  entire,  unqualified,  and  sole  owners 
for  their  own  use  and  benefit." 

An  oath  to  such  ownership  is  not  falsified  by  the  title  being  in  another,  where 
the  oath  is  made  in  good  faith. 

The  plaintiffs  brought  an  action  of  assumpsit,  as  provided  by 
the  Code  of  Virginia,  on  a  policy  of  fire  insurance,  claiming 
$1750  damages. 

They  are  a  corporation  of  the  State  of  Connecticut.  The  de- 
fendants are  a  corporation  of  Virginia.  The  property  insured 
and  burnt  was  in  the  State  of  Delaware,  at  a  place  called  Milford. 
Myers  was  a  regular  insurance  agent  in  the  State  of  Delaware, 
resident  in  Delaware  City,  and  in  this  matter  was  the  agent  of  the 
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defendants.  Williams  was  a  resident  of  Milford,  and  a  solicitor 
of  insurance  business  for  Myers.  The  property  was  insured 
through  the  agency  of  Myers  ;  and  the  "  application  "  of  plain- 
tiffs for  insurance,  which  was  signed  by  an  oflScer  of  the  plaintiffs, 
was  a  printed  form  of  questions  and  answers,  in  which  the  an- 
swers were  written  in  the  handwriting  of  Williams. 

Evidence  was  given  by  the  plaintiffs  tending  to  prove  that  full 
explanations  of  the  condition  of  the  title  of  the  property  at  or 
before  the  time  when  the  application  was  written  out  were  given. 
It  was  proved  that  the  property  was  bought  and  paid  for  in  full 
by  the  plaintiffs,  and  that  they  were  in  undisputed  possession  and 
use  of  it.  But  the  record-title  was  in  Orrin  E.  North,  an  officer 
of  the  plaintiff  company  ;  in  consequence  of  a  law  of  Delaware 
which  forbade  a  foreign  corporation  from  holding  real  estate  in 
that  commonwealth. 

In  the  application,  in  the  answer  to  the  question,  "  In  whose 
name  is  the  ititle  to  the  property  "  insured  ?  it  was  stated,  in  the 
handwriting  of  Williams,  it  was  "  in  the  name  of  the  American 
Basket  Company."  In  the  "  proof  of  loss,"  made  out  after 
the  fire,  and  signed  by  an  officer  of  the  plaintiflfe,  in  answer  to 
the  question,  "  Did  the  building  stand  upon  leased  premises  ?  " 
the  answer,  written  in  Myers's  handwriting,  was  "  No — held  in 
fee."  The  policy  contained  a  clause  of  forfeiture  in  the  event  of 
false  swearing  in  the  proof  of  loss  ;  another  clause  requiring  a 
full  disclosure  of  the  ownership  in  the  application;  and  the  "en- 
tire, unconditional  and  sole  ownership  in  the  property  insured  for 
the  use  and  benefit  of  the  assured."  It  contained  no  clause  of 
forfeiture  by  future  incumbrances;  but  did  contain  a  provision 
voiding  the  policy  if  "any  change  should  take  place  in  the  title 
or  possession  of  the  property  by  voluntary  transfer"  or  other 
specified  methods.  During  the  period  of  insurance,  and  some 
four  months  thereafter,  the  plaintiffs  caused  Mr.  North  to  make 
a  deed  of  mortgage  of  the  property  for  securing  a  considerable 
debt.  The  plaintiffs'  witnesses  testified  to  the  solvency  of  their 
company. 

These  were  the  principal  facts  of  the  case,  and  upon  them  the 
counsel  on  both  sides  asked  instructions.  The  court  modified 
and  condensed  these,  and  gave  a  preliminary  opinion  as  follows : 
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HUGHES,  J. — Policies  of  insurance,  like  all  other  written 
contracts,  must  be  construed  and  enforced  according  to  their 
terms.  If  they  convey  a  plain,  practical  meaning,  that  meaning 
must  be  carried  into  effect. 

Policies  of  insurance  differ  somewhat  from  other  contracts, 
however,  in  respect  to  the  rules  of  construction  to  be  applied  to 
them.  They  are  unipartite.  They  are  in  the  form  of  receipts 
from  insurers  to  the  insured,  embodying  covenants  to  compen- 
sate for  losses  described.  They  are  signed  by  the  insurer  only. 
In  general  the  insured  never  sees  the  policy  until  after  he  con- 
tracts and  pays  his  premium,  and  he  then  most  frequently  re- 
ceives it  from  a  distance  when  it  is  too  late  for  him  to  obtain  ex- 
planations or  modifications  of  the  policy  sent  him.  The  policy, 
too,  is  generally  filled  with  conditions  inserted  by  persons  skilled 
in  the  learning  of  the  insurance  law  and  acting  in  the  exclusive 
interest  of  the  insurance  company. 

Out  of  these  circumstances  the  principle  has  grown  up  in  the 
courts  that  these  policies  must  be  construed  liberally  in  respect 
to  the  persons  insured,  and  strictly  with  respect  to  the  insurance 
company.  See  Insurance  Company  v.  Wilkinson,  13  Wallace, 
232. 

Another  rule  of  the  law  in  regard  to  fire  insurances  is  to  dis- 
courage wager  policies  ;  that  is  to  say,  policies  taken  by  persons 
who  have  no  interest  in  the  property  insured,  and  in  which  such 
persons  merely  bet  that  the  property  will  not  be  burned.  Such 
insurances  are  contrary  to  public  policy  and  promote  fires.  The 
law  will,  therefore,  give  force  to  all  provisions  in  policies  of  fire 
insurance  w^hich  requires  that  the  person  who  takes  out  the  policy 
shall  have  an  interest  in  the  property,  and  shall  disclose  that 
interest  with  precision  in  his  "  application  "  for  insurance.  That 
is  the  purpose  of  the  law,  and  is  the  object  sought  to  be  subserved 
by  the  insertion  of  clauses  voiding  them  incases  where  deception 
is  practiced  in  regard  to  the  real  ownership  of  the  property  in- 
sured ;  and  terminating  them  whenever,  during  the  period  of  in- 
surance, the  person  holding  a  policy  ceases  to  own  the  property, 
and  it  becomes  thereby  a  wager  policy.  Therefore,  clauses  in 
policies  requiring  a  truthful  statement  of  the  interest  of  the  ap- 
plicant for  insurance,  and  forbidding  changes  of  ownership  dur- 
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ing  the  period  of  insurance,  are  to  be  construed  not  technically 
to  the  prejudice  of  the  policy-holder,  but  rationally  and  fairly  to 
protect  the  insurance  company  from  the  extraordinary  risks,  and 
from  the  certain  and  numerous  losses  which  would  fall  upon  them 
from  insurance  of  property  not  actually  owned  by  the  persons 
insured. 

In  the  case  under  trial  there  are  two  questions,  which  have 
formed  the  subject  of  contention  between  counsel,  and  upon  which 
instructions  are  asked  of  the  court. 

I.  The  first  is,  whether  plaintiffs'  right  to  recover  is  defeated 
by  the  fact  that  the  record-title  could  not  be  held  by  the  plaintiffs 
under  the  laws  of  Delaware,  and  was  therefore  vesteti  in  Mr. 
Orrin  E.  North,  if  not  made  known  to  the  defendant  or  its  agent 
at  the  time  of  the  insurance  of  the  policy,  considered  in  connec- 
tion with  the  statement  in  the  application  for  insurance  that  the 
title  was  "in  the  name  of  "the  plaintiffs.  I  am  of  opinion  that 
it  is  not  defeated  by  that  fact  if  the  plaintiffs  were  the  "  entire, 
unqualified,  and  sole  owners  "  of  the  property  insured  "  for  their 
own  use  and  benefit."  I  do  not  think  that  the  fact  of  the  record- 
title  being  in  Mr.  North  of  itself  defeats  their  right  to  recover, 
unless  their  statement  in  the  application  was  made  to  deceive 
and  mislead  the  insurance  company.  The  evil  sought  to  be 
avoided  by  those  provisions  of  the  policy  requiring  a  correct 
statement  of  the  plaintiffs'  interest  in  the  property  was  the  insur- 
ance of  property  not  owned  by  the  holder  of  the  policy,  the  de- 
struction of  which  would  not  cause  a  loss  to  that  holder  equal  to 
the  value  of  the  property  destroyed.  If  the  plaintiffs  in  the  case 
at  bar  were  the  owners  of  the  entire  beneficial  interest  in  the  prop- 
erty at  the  taking  out  of  the  policy,  and  would  have  been  losers 
to  the  full  extent  of  its  value  if  it  had  been  destroyed,  then  this 
ownership  fulfilled  every  purpose  which  the  provisions  of  the 
policy  in  regard  to  a  disclosure  of  interest  were  designed  to  secure, 
and,  in  the  absence  of  fraud  or  fraudulent  misrepresentation,  a 
merely  technical  difference  in  the  title,  set  out  in  the  application, 
ought  not  in  equity  and  good  conscience  to  defeat  the  plaintiffs, 
if  they  are  otherwise  entitled  to  recover. 

The  question  for  the  jury  in  this  point  is,  therefore,  whether 
the  statement  in  the  "  application  "  for  insurance  that  the  title 
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was  in  the  "  name  of  the  American  Basket  Company  "  misled 
the  defendant  or  its  agent,  and  was  intended  to  do  so.  If  they 
think  not,  it  is  my  opinion  that  the  fact  of  the  record-title  being 
in  Mr.  North  does  not  of  itself  defeat  the  action,  if  the  plaintiffs 
are  otherwise  entitled  to  recover. 

In  this  same  connection  I  will  consider  the  statenient  on  oath 
in  regard  to  the  title  made  in  the  "  proof  of  loss."  The  same 
rule  of  law  as  to  the  real  ownership  of  insured  property,  which  has 
been  explained,  applies  here.  If  the  person  holding  the  policy 
swears  that  he  was  owner  of  property  destroyed  by  fire,  of  whi<;h 
he  was  not  in  fact  the  full  and  sole  beneficial  owner,  the  fact  that 
he  was  not  owner  proves  that  his  policy,  contrary  to  its  carefully- 
expressed  provisions,  had  been  a  tracer  policy,  and  defeats  his 
right  to  recover;  and  this  the  more  justly  because  he  has  prac- 
ticed a  fraud,  and  has  added  perjury  to  his  fraud. 

It  is  for  the  jury  to  say  from  their  view  of  the  evidence  whe- 
ther the  full  beneficial  ownership  of  the  property  destroyed  in 
the  case  on  trial  was  or  was  not  in  the  plaintiffs;  whether  or  not 
this  ownership  had  been  divested  at  the  time  of  the  fire  by  the  mort- 
gage deed  of  l8th  of  September,  1876,  or  by  any  other  transfer, 
so  as  to  render  the  statement  on  oath  made  by  the  plaintiffs' 
agent  in  the  "proof  of  loss"  that  they  were,  such  fraud  or  false 
swearing  as  is  contemplated  by  the  clause  in  the  policy  relating 
to  that  subject.  Unless  they  believe  that  such  fraud  was  prac- 
ticed and  such  false  swearing  committed,  the  plaintiffs'  action  is 
not  defeated  by  the  statement  in  regard  to  the  ownership  and 
title  in  the  proof  of  loss. 

II.  The  second  question  of  contest  is  in  regard  to  the  effect  of 
the  mortgage  executed  on  the  insured  property  by  the  plaintiffs 
on  the  18th  of  September,  1876.  The  authorities  on  the  subject 
are  conflicting  in  cases  where  the  policy  does  not  provide  against 
future  incumbrances,  the  Supreme  Courts  of  some  of  the  States  de- 
ciding that  the  execution  of  a  mortgage  deed  of  itself  violates  the 
provisions  usually  found  in  insurance  policies  as  to  transfer  and 
alienation  of  property  during  the  period  of  insurance,  and  those 
of  other  States  deciding  that  it  is  only  after  divestiture  of  title 
and  ownership  by  foreclosure  or  otherwise  that  such  result  occurs. 

I  am  not  aware  of  any  decision  of  the  Court  of  Appeals  of 
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Delaware  or  Virginia,  or  indeed  of  the  Supreme  Court  of  the 
United  States,  determining  the  law  of  this  subject,  and  must  act 
in  the  case  at  bar  upon  my  own  views  of  the  law  and  equity  of 
the  case. 

And  it  seems  to  me  that  the  provision  in  the  policy  now  sued 
upon,  forbidding  any  change  in  the  title  or  possession  of  the  in- 
sured property  during  the  period  of  insurance,  should  be  con- 
strued with  reference  to  the  cardinal  object  sought  to  be  subserved 
in  all  provisions  designed  to  prevent  persons  not  having  an  in- 
terest and  ownership  in  property  from  taking  out  policies,  and  to 
prevent  insured  persons  who  cease  to  have  an  interest  and  owner- 
ship in  property  from  continuing  to  hold  such  policies. 

So  that  the  inquiry  for  the  jury  is  whether  or  not  the  mort- 
gage of  September,  1876,  operated  to  deprive  the  plaintiffs  of 
their  ownership  in  the  insured  property,  so  that,  if  it  was  burnt, 
their  loss  would  be  to  the  extent  of  the  full  value  of  the  property 
destroyed.  If,  therefore,  a  person  who  is  insolvent,  and  so  much 
so  as  to  be  hopeless  of  reinstating  his  affairs,  mortgages  his  prop- 
erty and  thereby  ceases  to  have  any  real  interest  in  it  as  owner, 
so  that  his  loss,  if  it  is  burnt,  would  be  merely  nominal ;  or  if, 
after  mortgaging,  he  makes  default,  arid  a  foreclosure  and  divesti- 
ture of  his  title  and  beneficial  interest  ensues,  there  is,  in  either 
case,  such  a  change  in  the  ownership  as  renders  the  policy  as  to 
him  a  wager  policy,  and  as  defeats  his  right  to  recover  in  the 
event  of  fire. 

But  if  the  mortgagor  remains  solvent  and  thereby  remains  the 
sole  beneficial  owner  of  the  insured  property,  and  would  sustain 
a  loss,  in  the  event  of  fire,  to  the  full  extent  of  the  value  of  the 
property  destroyed,  then  such  a  mortgage  does  not  work  such  a 
change  in  the  "  title  or  possession  "  of  the  property  insured  as  to 
defeat  the  plaintiffs'  action,  if  they  are  otherwise  entitled  to 
recover. 

In  accordance  with  these  views  I  have  modified  the  instruc- 
tions for  the  jury  respectively  asked  for  by  counsel  in  the  cause, 
and  embodied  them  as  follows : 

I.  If  the  plaintiffs  were  the  entire,  unconditional,  and  sole 
owners  of  the  property  insured,  for  their  own  benefit,  and  had 
undisputed  possession  of  it  at  the  date  of  the  policy,  then  the  fact 
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that  the  record-title  was  in  another  person  does  not  defeat  their 
right  to  recover  in  this  action,  unless  they  concealed  the  condition 
of  the  record-title  from  the  defendant  company  and  its  agents, 
and  misled  them  by  a  contrary  stiitement  in  their  application  for 
insunmce,  or  unless  they  sought  to  deceive  and  mislead  them  in 
regard  to  the  record-title  and  ownership  at  the  time  of  the  fire 
by  false  swearing  in  their  proof  of  loss. 

II.  The  execution  of  a  mortgage  by  the  plaintiffs,  after  taking 
out  the  policy  of  insurance,  did  not  defeat  their  right  to  recover 
in  this  action,  unless  the  mortgage,  by  reason  of  their  insolvency 
or  otherwise,  wrought  such  a  change  in  their  ownership  or  inter- 
est in  the  property  that  their  loss  at  any  time  before  the  fire 
would  have  been,  or  at  the  time  of  the  fire  was,  less  than  the  full 
value  of  the  property  destroyed. 

The  jury  after  a  short  absence  brought  in  a  verdict  for  the 
plaintiffs,  with  damages  at  $1 750  and  interest. 

Judge  Meredith  and  Mr,  John  A,  Coke  represented  the  plaintiffs. 

Messrs.  W.  W.  Henry,  P.  W.  McKinney,  and  J,  P.  Fitzgerald 
represented  the  defendant  company. 


United  States  Circuit  Court,  Eastern  District  of  Virginia,  at 

Norfolk,  November  lith,  1878. 

Mary  J.Winindger  and  Children  v.  The  Globe  Mutual 
Life  Insurance  Company  of  New  York. 

The  failure  to  pay  an  instalment  of  premium  of  insurance  in  advance  when 
due,  caoses  a  lapse  of  the  policy,  unless  the  agent  of  the  company  by  in- 
dulgence creates  the  belief  in  the  insurer  that  he  is  treating  the  instalment 
as  if  it  had  been  actually  paid. 

The  case  was  brought  first  in  the  Corporation  Court  of  Nor- 
folk, and  was  removed  thence  into  the  United  States  Circuit 
Court.  The  plaintiif  was  represented  in  the  trial  by  Messrs. 
White  and  Garnett ;  the  defendant  by  Messrs.  Bak^r  and  Walke. 
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The  facts  as  given  in  evidence  were,  substantially,  that  al- 
though the  policy  called  for  the  prepayment  each  year  of  annual 
premiums,  yet  that  these  were  changed  subsequently  into  quar- 
terly instalments,  payable  at  the  beginning  of  each  quarter-year, 
on  what  are  called  renewal  receipts,  the  effect  of  which  was  to 
extend  the  policy  for  each  three  months  on  payment  of  the  quar- 
terly payment  in  advance. 

The  payment  by  Winindger  of  these  quarterly  instalments  of 
the  premiums  had  been  very  irregularly  made,  rarely  before  near 
the  end  of  each  quarter  instead  of  the  beginning. 

These  payments  had  been  made  partly  in  butcher's  meat  and 
partly  in  small  amounts  of  cash  to  Mr.  E.  J.  QriflSth,  the  insur- 
ance agent  of  the  defendant  in  this  city. 

Mr.  Griffith  had  been  exceedingly  indulgent  to  Winindger  in 
respect  to  the  forfeiture  of  the  policy,  keeping  it  alive  by  deal- 
ings, by  accepting  small  sums  at  a  time,  and  by  taking  due-bills 
for  balances. 

The  instalment  due  the  10th  October  was  probably  never  paid, 
but  Winindger  relied  upon  Mr.  Griffith's  keeping  his  policy 
alive  as  usual,  probably  thinking  his  butcher's  account  had  partly 
paid  the  quarter's  premium,  and  that  a  sum  of  eight  dollars  in 
money  sent  by  his  clerk  would  be  credited  to  the  premium. 

At  all  events,  Winindger  was  confident  throughout  his  last 
illness  that  his  policy  was  alive,  and  this  as  late^as  the  first  day 
of  January,  which  was  two  or  three  days  before  his  death. 

Nevertheless,  on  or  about  that  day  he  sent  out  his  brother 
with  the  money  to  pay  the  October  instalment. 

His  brother  called  on  Mr.  Griffith  at  once  and  offered  to  pay 
the  instalment,  but  Mr.  Griffith  stated  that  he  had  returned  to 
the  insurance  company  in  New  York  the  renewal  receipts  for 
the  October  instalment,  and  could  not  now  receive  the  money, 
especially  inasmuch  as  Winindger  was  now  seriously  ill,  and  that 
the  policy  was  forfeited. 

On  this  state  of  facts,  given  in  evidence  to  the  jury,  counsel 
on  each  side  asked  the  court  for  instructions  to  the  jury  covering 
their  respective  views  of  the  law,  and  submitted  learned  argu- 
ments in  support  of  them. 


WiNiNDGER  V.  Globe  Mutual  Life  Insurance  Co.    259 


Opinion  of  the  court. 


HUGHES,  J.  declined  to  give  any  of  these  instructions  in  the 
form  in  which  they  were  asked  for.     He  said : 

A  policy  of  insurance  could  only  be  kept  alive  in  general  by 
the  payment  in  advance,  at  the  beginning  of  each  year  insured 
for,  of  the  annual  premium.  That  the  payment  in  advance  of 
the  premium  was  an  essential  element  of  an  insurance  contract. 
That  on  a  failure  to  make  this  payment  at  the  beginning  of  any 
year,  the  policy  lapsed  by  its  very  terms.  That  the  policy  now 
sued  upon  provided  that  it  might  be  renewed  after  default,  if  the 
premium  should  be  paid  within  thirty  days  after  the  beginning 
of  each  year.  But  it  must  be  borne  in  mind  that  the  policy 
lapsed  at  the  beginning  of  the  new  year,  after  default,  and  that 
payment  within  thirty  days  but  renewed  what  had  expired.  The 
agreement  in  this  case  to  accept  quarterly  instalments  only 
changed  the  times  and  amounts  of  the  payments,  Hot  the  nature 
of  the  transaction.  If  the  annual  payment  was  not  made  by  the 
beginning  of  each  new  year  the  policy  lapsed.  The  payment  in 
advance  of  a  quarterly  installment  of  this  premium  only  operated 
to  revive  and  renew  for  the  ensuing  three  months  what  had 
lapsed  and  expired.  If,  therefore,  any  quarterly  payment  was 
shown  not  to  have  been  made,  then  the  policy  had  not  been  re- 
vived, had  not  been  renewed,  and  there  could  be  no  recovery. 

The  judge  then  instructed  the  jury  as  follows: 
"  There  are  two  questions  upon  which  the  jury  are  to  pass  in 
this  trial,  namely:  first,  whether  the  premium  due  the  10th  Oc- 
tober, 1877,  was  paid;  and  if  it  was  not  paid;  second,  whether 
Winindger's  neglect  and  failure  to  pay  it  before  his  mortal  ill- 
ness was  caused  by  the  defendant,  or  its  agent,  Mr.  Griffith, 
inducing  him  to  believe  that  he  might  neglect  to  do  so  to  the 
extent  that  he  actually  did  neglect  it,  without  losing  the  benefit 
of  his  policy.  The  court  accordingly  gives  the  following  in- 
structions : 

1st.  "  If  the  jury  believe,  from  the  evidence,  that  Winiudger 

did  not  pay  the  October  quarterly  instalment  of  the  premium,  then 
they  must  find  for  the  defendant ;  unless, 

2d.  "  They  believe,  from  the  evidence,  that  Winindger's  neglect 
to  pay  it  was  induced  by  the  conduct  of  the  defendant,  or  Mr. 
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GriflSth  ;  and  if  they  believe  that  his  failure  to  pay  was  so  in- 
duced, they  must  find  for  the  plaintiff. 

3d.  "  The  court  also  instructs  the  jury  that  a  tender  of  a  past- 
due  premium  for  or  by  the  insured  during  his  mortal  illness,  does 
not  of  itself  save  a  policy  otherwise  forfeited." 

The  jury  then  retired  to  their  room,  and  after  a  deliberation  of 
about  twenty  minutes  brought  in  the  following  verdict : 

"  We  the  jury  find  for  the  plaintiffs,  and  assess  their  damages 
at  J2000,  with  interest  thereupon  at  six  per  cent,  from  April  13th, 
1878." 

Mr.  Walke  entered  a  motion  to  set  .aside  the  verdict  as  con- 
trary to  the  law  and  the  evidence,  and  both  counsel  agreed  to 
submit  the  motion  to  the  court  without  argument.  The  court 
accordingly  taok  the  motion  under  advisement. 

On  a  later  day  in  the  term  the  verdict  was  set  aside,  and  a  new 
trial  ordered.     The  case  was  afterwards  compromised. 


United  Siates  Circuit  Courty  Westet-n  District  of  T^rginia,  at  Dan- 
mile,  March  20</i,  1878. 

Metropolitan  Life  Insurance  Company  v.  George  W. 

Harper,  Trustee,  etc. 

Where  the  amount  of  a  policy  of  life  insurance  has  been  paid  by  the  insurer, 
and  he  afterwards  brings  suit  to  recover  it  back,  he  must  be  deemed  by  the 
payment  to  have  settled  and  waived  all  questions  of  law  and  fact,  as  to  the 
validity  of  the  original  contract,  except  fraud,  which  they  had  the  means 
of  raising  when  they  paid  the  loss. 

A  foreign  insurance  company  may  sue  as  plaintiff  in  a  United  States  court, 
regardless  of  any  State  law  forbidding  such  foreign  companies  from  resort- 
ing to  United  States  courts. 

In  chancery. 

The  material  facts  of  the  case  appear  in  the  opinion  of  the 
judge,  delivered  as  follows,  by 
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RIVES,  J. — This  is  a  suit  in  chancery,  brought  for  the 
amount  of  a  life  policy  paid  the  defendant  under  the  allega- 
tion of  a  fraudulent  procurement  thereof.  The  jurisdiction, 
therefore,  of  the  court  arises  out  of  this  alleged  fraud.  The  ap- 
plication and  medical  examination  of  the  insured  took  place  on 
the  8th  day  of  July,  the  policy  issued  on  the  2d  August,  and  the 
death  occurred  on  the  18th  October,  all  in  the  same  year,  1875. 
The  proofs  of  death  were  taken  in  the  succeeding  November. 
They  bear  on  their  face  the  marks  of  due  care  and  just  precau- 
tion. They  consist  of  the  statements  of  the  claimant,  the  attend- 
ing physician,  the  undertaker,  and  the  company's  resident  agent. 
They  display  a  searching  scrutiny  into  all  the  facts  affecting  the 
liability  of  the  complainant  under  its  contract  of  insurance.  The 
death  was  sudden.  There  had  been  no  such  complaint,  or  known 
disease  beforehand,  as  would  have  led  to  the  apprehension  of 
such  an  instantaneous  seizure  and  death.  It  was,  therefore, 
well  suited  to  challenge  the  attention  and  arouse  the  suspicions 
of  the  company.  Could  such  a  sudden  death  occur  without  some 
organic  disease,  or  constitutional  infirmity,  concealed  in  violation 
of  that  stipulation  of  the  policy,  denouncing  it  null  and  void, 
"should  any  of  the  statements  or  declarations  made  in  the  appli- 
cation, on  the  faith  of  which  this  policy  is  issued,  be  found  un- 
tme-as  regards  the  age,  health,  habits,  or  family  history  of  the 
insured?"  The  i)eriod  of  ninety  days  after  due  notice  and  satis- 
factory proof  of  death,  is  reserved  to  the  company  for  a  considera- 
tion of  the  question  of  its  liability  under  the  various  warranties 
it  exacts  of  the  insured,  of  the  absolute  verity  of  his  answers  to 
their  interrogatories.  These  questions  are  so  numerous  and  cover 
such  a  variety  of  topics,  and  in  some  instances,  of  such  apparent 
remoteness  to  the  risk,  that  untrue  answers,  however  immaterial 
or  mistaken,  must  often  be  found  in  practice  to  furnish  a  loop- 
hole of  escape  to  the  insurer.  Still  the  normal  requirements  of 
good  faith  and  truth  must  prevail ;  n^d  it. is  not  for  the  insured, 
or  the  court  that  has  to  pass  upon  his  contract,  to  shelter  him 
under  the  plea  of  the  immateriality  of  the  falsehood.  He  has 
chosen  to  contract  on  the  basis  of  the  truth  of  his  answers  to  all 
questions;  and  be  has  no  right  to  discriminate  between  them  as 
to  their  relative  weight  with  his  co-contractor. 
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It  is  scarcely  to  be  supposed  that  this  company  was  idle  in  this 
interval,  and  failed  to  make  diligent  inquiry  into  all  facts  touch- 
ing the  payment  of  the  policy.  Had  they  chosen  to  be  thus  dere- 
lict, it  is  but  just  that  they  should  be  bound  by  the  consequences 
of  their  negligence.  But,  in  my  opinion,  they  are  not  subject  to 
such  an  imputation.  Look  to  the  questions,  with  which  they 
ply  their  resident  agent,  D.  H.  Pannill,  and  his  answers.  He  is 
asked  to  state  all  the  facts  and  circumstances  within  his  knowl- 
edge relating  to  the  cause  of  death.  His  answer  is :  "I  know 
nothing  of  the  facts  and  circumstances  attending  this  death,  of 
my  own  knowledge.  I  heard  that  he  died  suddenly  in  Danville, 
some  said  of  apoplexy,  some  of  heart  disease."  Again,  in  answer 
to  the  seventh  question,  as  to  his  knowledge,  information,  or 
belief,  of  any  facts  inconsistent  with  the  statements  made  in  the 
application  of  the  insured,  he  concludes  his  answer  with  this  sig- 
nificant disclaimer:  "I  know  of  no  fact  why  the  insured  should 
not  have  been  regarded  as  insurable  at  the  time  he  was  insured, 
and  have  heard  of  nothing  since,  but  quite  the  contrary  from  all 
who  knew  him."  This  information  was  given  the  company  by 
their  responsible  resident  agent  under  the  date  of  the  16th  Xo- 
vember,  1875.  Should  they  not  have  taken  alarm  at  his  report 
of  "death  from  heart  disease?"  Did  not  the  inquiry  naturally 
arise  whether  such  disease  did  not  antedate  the  application,  and 
if  so,  its  existence  be  a  breach  of  its  warranties?  It  is  hard  to 
suppose  that  the  four  mouths  intervening  between  these  proofs, 
and  the  payment  of  the  policy  on  the  29th  March,  1876,  passed 
unimproved  by  the  company  in  a  searching  inquiry  into  all  the 
breaches  that  are  now  marshalled  in  imposing  array  in  the  argu- 
ment of  this  cause.  Is  there  no  legal  effect  to  be  attributed  to 
this  payment,  under  these  circumstances  of  delay,  and  opportu- 
nity of  inquiry?  Notwithstanding  this  acknowledgment  and 
ratification  of  the  contract,  is  the  case  still  open  in  equity  for  all 
the  defences  which  the  company  could  have  made  to  an  action  at 
law  by  the  defendant  to  recover  of  them  the  amount  of  this 
policy  ?  I  think  not.  Reason  and  authority  alike  declare  that 
after  this  payment  they  are  precluded  from  setting  up  the  war- 
ranties, of  which  they  might  have  availed  in  their  resistance  of 
this  payment.    The  time  has  passed  for  such  defences.    Whether 


Metropolitan  Life  Insurance  Co.  v.  Harper.    263 


Opinion  of  the  court. 


by  design  or  neglect  they  have  allowed  the  time  to  pass  within 
which  they  could  have  opened  up  and  relied  upon  such  defences. 
They  have  virtually  waived  them,  and  are  now  remitted  to  the 
sole  defence  of  fraud.  To  this  effect  is  the  case  cited  by  Mr. 
Bouldin,  of  the  National  Life  Insurance  Company  v.  Minchy  53 
New  York  Reports,  144.  It  was  an  action  brought  to  recover 
of  the  defendant  as  administrator,  etc.,  of  Anna  C.  Minch,  $2500 
and  interest  as  damages  suffered  by  the  plaintiff  by  reason  of  a 
conspiracy  and  fraudulent  representations,  whereby  the  plain- 
tiff was  induced  to  insure  the  life  of  the  deceased  and  to  pay  the 
loss  after  death.  It  is  precisely  like  the  case  at  bar  with  this 
exception,  that  it  was  a  case  at  law  and  triable  before  a  jury ; 
whereas  the  present  is  in  equity,  and  to  be  tried  by  the  chancellor 
without  a  jury.  The  doctrine  was  there  clearly  and  distinctly 
announced  that  a  breach  of  any  warranty  in  an  application  for  a 
policy  of  life  insurance,  must  be  insisted  upon  by  the  insurer, 
when  a  claim  is  made  for  the  execution  of  the  contract,  or  it  will 
be  deemed  to  have  been  waived.  Mere  ignorance  of  a  fact  which 
would  have  enabled  a  company  to  defend  on  account  of  such 
breach  is  not  such  mistake  of  fact  as  will  enable  it  to  recover 
back  money  paid  upon  the  policy.  In  the  opinion  of  the  court 
in  this  case,  this  pertinent  and  comprehensive  remark  of  Judge 
Sutherland  in  27  Barb.  354,  is  quoted  and  approved :  "  In  this 
action  they  must  be  deemed  by  the  payment  to  have  settled  or 
waived  all  questions  of  law  or  fact,  as  to  the  validity  of  the 
original  contract,  except  fraud,  which  they  had  the  means  of 
raising  when  they  paid  the  loss." 

The  doctrine  thus  clearly  stated  and  commended  by  its  reason- 
ableness to  our  approval  seems  to  me  conclusive  of  many  points 
raised  and  discussed  by  plaintiff's  counsel.  Such,  for  instance, 
is  the  objection  to  the  appointment  and  disqualification  of  the 
medical  examiner.  It  seems  that  regularly  he  is  appointed  by 
the  general  agent,  who  reports  him  to  the  company  for  confirma- 
tion, where  I  suppose  he  is  duly  registered.  Whether  this  is  the 
case  where  there  is  a  new  field  for  the  introduction  of  this  insur- 
ance business  I  am  not  informed ;  at  any  rate  the  act  of  the  local 
agent  in  the  appointment  become  known  to  the  company  on  the 
issue  of  the  policy,  and  any  irregularity  or  impropriety  therein 
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is  the  act  of  the  agent,  and  necessarily  waived  by  the  grant  of 
the  policy.  On  this  occasion  the  agent  enters  on  his  canvass 
under  the  auspices  of  a  resident  attorney  of  the  county,  to  whom 
the  agency  was  transferred.  The  insured  was  a  man  of  respec- 
tability and  influence;  and  it  was  an  object  with  these  canvassers 
to  secure  him  as  a  patron  of  their  business ;  accordingly,  a  friend 
and  neighbor  is  warmly  solicited  to  aid  them  in  prevailing  on  the 
decedent  to  take  a  policy  in  their  company.  He  does  so.  Under 
such  circumstances  of  importunity  the  agent  would  scarcely  agree 
to  be  balked  in  his  scheme  by  the  want  of  a  disinterested  physi- 
cian ;  on  the  contrary  it  would  not  have  been  surprising  if  he 
had  improvised  a  medecin  malgre  lui  (a  doctor  in  spite  of 
himself)  out  of  the  materials  nearest  him  rather  than  lose  the 
prize  he  was  in  the  act  of  clutching.  Nor  would  it  have  mattered 
in  law  or  reason,  because  his  act  or  fraud  would  have  to  go  be- 
fore the  company  and  be  repudiated  in  the  rejection,  or  ratified 
in  the  issue  of  the  policy.  So,  the  time  for  this  objection  has 
passed;  and  whatever  irregularity  or  impropriety  there  may 
have  been  in  this  selection  of  the  medical  examiner,  and  his  con- 
duct of  the  examination,  the  company  is  estopped  from  availing 
of  it  at  this  time  by  their  accepting  the  action  of  their  agent  in 
the  premises.  It  is  proven  that  Dr.  Robertson  did  not  wish  to 
act ;  pleaded  urgent  professional  calls  upon  him  at  the  time,  and 
that  the  insured  also  suggested  to  Dr.  Smead,  the  agent,  the  im- 
propriety of  his  acting,  as  he  was  a  brother-in-law  of  his,  but 
none  of  these  considerations  diverted  Dr.  Smead  from  the  con- 
summation of  the  proposals  while  his  recruit  was  yet  in  the  humor 
for  the  contract.  Now  would  it  not  be  a  great  injustice  under 
these  circumstances  to  allow  the  company  to  disavow  the  knowl- 
edge or  plead  ignorance  of  these  facts ;  and  after  the  execution  of 
the  contract  by  the  issue  of  the  policy  to  rake  up  from  the  past 
objections  that  were  merged  in  that  policy  and  obliterated  by  its 
grant?     I  cannot  escape  the  conclusion  that  it  would  be. 

In  the  same  way,  and  for  the  same  reason,  it  is  not  permissible 
for  the  plaintiff's  counsel  to  range  through  the  whole  network 
of  interrogatories  and  rely  upon  breaches  unaffected  by  fraud. 
To  constitute  such  fraud,  the  falsity  of  the  answer  is  not  sufficient 
of  itself;  it  must  be  combined  with  the  guilty  knowledge  of  its 
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&Isity.  Take  for  instance  the  answer  to  the  eighteenth  question^ 
which  has  been  arraigned  by  the  concluding  counsel  of  the  plain- 
tiff as  the  rankest  fraud  in  the  case;  the  assertion^  namely,  of  the 
medical  examiner  that  the  life  proposed  was  in  all  respects  a  first- 
class  healthy  risk.  This  is  an  opinion  still  avowed  by  Dr.  Robert- 
son, and  I  am  at  a  loss  to  conceive  how  they  should  predicate  of 
it,  much  less  prove  a  knowledge  on  his  part  to  the  contrary,  and 
a  fraudulent  concealment  thereof.  So  with  the  answers  to  ques- 
tions seven  and  eight,  the  truth  of  which  is  still  averred  by  Dr. 
Robertson ;  and  we  have  no  testimony  to  the  contrary  at  the 
time  of  insurance.  So  far  as  the  testimony  discloses,  the  rheu- 
matic symptoms  may  have  supervened  upon  the  insurance ;  at 
the  time  of  the  medical  report  no  ailment  was  spoken  of  save 
catarrhal  and  neuralgic  affections  ;  so  that  fraud  cannot  fairly  be 
imputed  to  these  answers.  And,  further,  I  take  it  that  counsel 
for  the  plaintiff  have  fully  conceded  that  they  are  restricted  to 
allegations  of  fraud  and  cannot  now  rely  on  bare  breaches  of 
warranty,  which  were  settled,  adjusted,  and  closed  forever  by  the 
voluntary  payment  of  the  loss,  though  the  company  were  ignor- 
ant of  the  existence  of  the  breaches  at  the  time  of  such  payment. 
In  the  same  line  of  argument,  much  stress  is  laid  on  the  discharge 
of  the  insured  from  the  confederate  army  at  Norfolk,  in  1863, 
some  twelve  years  prior  to  the  insurance  ;  and  although  a  witness 
attributes  that  discharge  as  well  to  incompetency  as  a  colonel  of 
militia  as  to  low  spirits  and  enfeebled  health.  But  Dr.  Robert- 
son declares  that  that  discharge  was  not  on  any  grounds  affect- 
ing longevity,  but  rather  from  apprehension  of  what  disease 
might  be  developed  by  th^  life  and  exposure  of  the  camp ;  and 
it  is  not  just  to  predicate  of  his  silence  on  that  head,  a  fraudulent 
concealment  on  his  part  in  the  absence  of  all  proof  that  his  ap- 
prehension of  consumption  was  ever  fulfilled  by  the  event,  and 
his  positive  assertion  that  the  insured  was  not  consumptive. 

The  bill  in  this  case  is  framed  upon  the  idea  that  the  plaintiffs 
would  be  restricted  to  the  question  of  fraud.  It  does  not  con- 
template or  ask  for  relief  on  the  score  of  breaches  of  warranty, 
free  from  such  taint.  I  admit  there  is  a  general  sweeping  aver- 
ment of  fraud,  but  it  is  virtually  narrowed  to  three  special  in- 
stances, which  are  confined  to  the  answers  to  three  questions, 
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namely  :  Nos.  10, 11  and  12,  and  are  said  to  consist  in  the  fraudu- 
lent assertion  :  1,  "  That  William  H.  Harper  had  never  had  any 
illness  or  injury  ;  2,  That  he  had  never  consulted  any  physician 
concerning  himself;  and  3,  That  he  did  not  use  alcoholic  stimu- 
lants or  malt  liquors  to  any  daily  extent."  To  these  specific  charges 
the  pleadings  and  proofs  conform  ;  not  so,  however,  with  the  ar- 
gument, which,  as  I  have  shown,  has  taken  a  wider  range. 

I  must  now  turn  my  attention  to  this  aspect  of  the  case.  First, 
however,  we  must  ascertain  the  current  of  authorities  by  which 
I  must  steer  my  course  to  a  decision  in  this  cause.  One  class  is 
where  the  applicant,  by  himself  or  another,  prepares  his  decla- 
ration and  solicits  his  policy.  There  the  courts  decide  that  he 
is  bound  by  his  answers  and  warrants  their  truth,  so  that  it  is 
not  for  him  nor  the  court  nor  the  jury  to  rely  on  their  immateri- 
ality ;  they  are  stipulated  for  as  a  basis  of  the  contract;  the  in- 
surer had  a  right  to  call  for  them  ;  and  it  is  for  him  alone  to  de- 
termine the  weight  to  be  given  them  in  his  decision  upon  the 
grant  or  refusal  of  the  policy.  Nothing  but  truth  in  such  answers 
can  subserve  the  ends  of  morals  or  law,  and  uphold  the  bona 
fides  and  justify  the  execution  of  the  contract.  No  question  here 
arises  as  to  the  obligation  of  the  warranties,  for  they  are  not 
challenged  by  any  testimony  dehors  the  written  instrument  af- 
fecting its  purport  or  validity.  Such  are  the  cases  of  Jeffries  v. 
Life  Insurance  Qympany,  22  Wallace,  47,  and  Aitna  Life  In- 
surance  Company  v.  France,  1  Otto,  510. 

But  a  difierent  rule  is  applied  to  the  case  of  local  agents  who 
are  engaged  in  the  business  of  soliciting  insurance.  Where  they 
are  active  and  the  insured  passive ;  Where  they  prepare  the  dec- 
larations and  dictate  the  answers,  and  the  respondent  accepts  them, 
the  courts  have  refused  to  enforce  against  the  insured  the  leading 
canon  of  evidence,  namely,  that  a  written  instrument  cannot  be 
varied  by  parole  testimony.  But  upon  the  ground  that  the  in- 
surer has,  by  the  act  of  his  agent,  secured  an  advantage  which 
operates  as  a  fraud  upon  the  insured,  the  latter  will  be  allowed 
to  prove  the  part  of  the  agent  in  the  framing  of  his  answer, 
though  it  tends  to  invalidate  the  authenticity  of  the  instrument. 
This  is  done  under  the  doctrine  of  estoppels  in  pais ;  a  doctrine, 
as  Justice  Miller  observes,  well  established  and  understood,  but 
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its  applicability  not  so  well  defined  as  could  be  wished.  It  has, 
however,  been  applied  to  insurance  in  numerous  well-considered 
judgments  by  the  courts  of  this  country.  Otherwise,  the  oflS- 
ciousness  of  insurance  agents  would  defeat  the  ends  of  justice  and 
often  tend  to  the  support  of  dishonest  claims.  To  this  class  be- 
long the  cs^es  of  Insurance  Company  v.  Wilkinson,  13  Wallace, 
222;  Insurance.  Company  v.  Mahone,  21  Wallace,  152;  Conti- 
nental Insurance  Company  v.  Kasey,  25  Gratt.  268 ;  ManhaUan 
Fire  Insurance  Company  v.  Weill  &  JJUmxin,  in  Virginia  Law 
Journal  for  May,  1877,  p.  290. 

Being  thus  furnished  with  the  law  and  the  discriminations 
mad^by  it,  we  advance  to  the  facts  of  this  case.  It  is  not  my 
purpose  to  enter  on  a  critical  examination  of  the  voluminous 
proofs  in  this  cause.  I  shall  indicate  my  conclusions  rather  than 
endeavor  to  support  them  by  particular  references  to  the  testimony. 
The  pleadings  in  this  cause  must  be  given  their  just  weight. 
This  forum  allows  the  complainant  to  appeal  to  the  conscience  of 
the  defendants,  and  when  he  has  done  so,  the  answers  can  only 
be  overruled  by  two  witnesses,  or  one  witness  with  corroborating 
facts.  What,  then,  briefly  is  the  statement  of  Dr.  Robertson's 
answer  ?  That  he  was  arrested  in  the  midst  of  urgent  professional 
calls  by  Dr.  Smead,  the  agent  of  the  plaintiiF,  and  constrained  by 
his  im|)ort unity  to  undertake  a  task  entirely  new  to  him,  that  of 
a  medical  examiner  of  his  brother-in-law,  William  H.  Harper; 
that  he  had  not  time  to  read  the  paper  or  printed  forms  presented 
to  him,  but  was  directed  in  his  task  by  the  agent,  to  whom  he 
readily  yielded  as  to  one  authorized  by  the  company  to  guide 
him  in  filling  up  the  blanks  in  the  printed  form.  "  When  in 
this  way  he  reached  question  No.  10,  respondent  stopped,  and 
was  going  on  to  mention  the  illness  and  injuries  which  the  said 
W.  H.  Harper  had  had,  without  objection  on  the  part  of  W.  H. 
Harper,  when  said  Smead  said  that  that  question  must  be  an- 
swered'No,'  unless  such  illne&s  or  injury  had  impaired  said 
Harper's  constitution  or  general  health  ;  and  respondent  believ- 
ing it  had  not,  and  believing  also  that  said  Smead  knew  how  the 
said  question  should  be  answered  so  as  to  meet  the  requirements 
of  his  company,  wrote  the  answer  '  No.'  When  question  No.  11 
was  reached,  namely,  '  Has  the  said  life  ever  consulted  any  phy- 
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siciau  concerning  himself? '  respondent  asked  said  Smead  if  he 
must  answer  whether  he  consulted  him,  or  whether  he  had  con- 
sulted any  other  physician  besides  himself,  and  said  Smead  re- 
plied that  he  must  answer  whether  he  had  ever  consulted  any 
physician  besides  himself,  and  that  he  must  answer  said  question 
*No.'  When  question  No.  12  was  reached,  namely,  'To  what 
daily  extent  does  the  said  life  proposed  use  alcoholic  stimulants 
or  malt  liquors?'  respondent  answered,  *  Not  at  all,'  and  he  claims 
now  that  answer  was  true.'' 

Now  if  this  answer  could  be  disproved  there  is  one  only  liv- 
ing witness  who  could  do  so,  and  that  is  Dr.  Smead.  His  depo- 
sition has  been  taken  and  filed  by  the  plaintiff  in  this  cau:^.  I 
have  read  it  attentively,  and  can  find  nothing  substantial  to  con- 
tradict or  discredit  the  answer.  There  are  some  trivial  and  cir- 
cumstantial discrepancies,  but  a  substantial  agreement.  Dr.  Rob- 
ertson is  arraigned  for  not  excluding  Smead  from  the  examina- 
tion, and  for  not  reading  the  caption  of  the  paper;  while  Dr. 
Smead,  acting  at  different  times  both  as  agent  and  medical  ex- 
aminer, pleads  as  his  excuse  for  his  forbidden  presence,  that  he 
also  had  not  read  the  caption  and  was  ignorant  of  its  prohibition. 
This  disposition,  then,  is  to  be  taken  as  sustaining  the  answer. 
Not  a  suspicion,  therefore,  is  left  as  to  the  part  of  Dr.  Smead  in 
dictating  the  simple  answer  of  "  no"  to  the  questions  Nos.  10  and 
11,  and  suppressing  the  explanatory  remarks  of  Dr.  Robertson 
as  assented  to  by  W.  H.  Harper.  Can  the  company,  therefore, 
take  advantage  of  this  answer  dictated  by  their  agent,  and  ex- 
clude the  explanation  made  by  Dr.  Robertson  ?  Certainly  not, 
if  the  decisions  of  the  Supreme  Court  that  I  have  cited  are  to  be 
respected  and  obeyed.  But,  say  the  plaintiff's  counsel,  give  the 
defendant  the  benefit  of  Dr.  Robertson's  explanations,  which  were 
suppressed  by  Dr.  Smead,  and  still  there  is  a  fraudulent  conceal- 
ment of  the  real  state  of  the  insured  life.  He  is  confronted  by 
the  fact  of  Harper's  discharge  from  the  confederate  army  and  his 
spell  of  sickness  in  February,  1875.  This,  of  course,  depends  on 
the  testimony,  and  the  plaintiff  assumes  the  onus  of  showing  the 
former  was  due  to  a  consumptive  habit^  and  the  latter  to  a  seri- 
ous organic  derangement.  It  is  easy  enough  with  a  suspicious 
turn  of  mind  to  conceive  and  charge  such  was  the  case  j  but  with 
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the  court  it  is  a  question  of  proof.  There  has  been  a  diligent 
search  for  testimony  on  this  subject ;  a  large  number  of  witnesses 
have  been  examined  upon  it ;  no  pains  have  been  spared  to  es- 
tablish it,  if  it  existed  ;  and  yet  after  a  careful  sifting  of  the  testi- 
mony it  seems  to  me  there  is  a  plain  detect  of  proof  to  maintain 
the  issue  on  the  part  of  the  plaintiff.  The  sum  of  the  testimony 
is  that  the  discharge  from  the  army  was  owing  to  low  spirits  and 
depressed  liealth  as  well  as  military  incapacity  ;  and  that  the  spell 
of  sickness  in  the  winter  arose  from  a  temporary  derangement  of 
the  stomach,  from  both  of  which  the  insured  recovered  before  the 
insurance  in  July,  1875.  If  these  indispositions  were  more  seri- 
ous, I  can  only  say  the  fact  has  not  been  shown  to  my  satisfaction. 
No  one  of  all  these  witnesses  has  been  found  to  testify  that  the 
insured  was  consumptive,  or  that  his  health  was  impaired  by  or- 
ganic disease.  It  is  true  that  he  was  sick  for  some  eight  or  ten 
days  in  February  preceding  his  demise,  but  where  is  the  proof 
that  it  was  otherwise  than  as  described  by  his  physician  ;  a  tran- 
sient affection  of  the  stomach,  from  which  he  recovered  without 
any  lasting  injury.  All  this  diagnosis  may  be  wrong,  but  where 
is  the  proof  of  it?  Parties  in  interest  and  third  persons  may 
speculate  to  the  contrary,  as  interest  or  suspicion  may  suggest ; 
but  the  judgment  of  the  court  must  repose  on  a  surer  foundation. 
It  requires  proof,  and  is  forbidden  to  enter  the  field  of  conjecture, 
where  fraud  is  never  presumed,  but  is  always  to  be  proved. 

The  same  reasoning  applies  to  the  habits  of  the  insured  as  to 
drink.  No  witness  deposes  that  he  ever  saw  him  drunk  or  under 
the  influence  of  liquor.  Prior  to  his  sickness  he  drank  ardent 
spirits  occasionally  at  home  and  abroad,  but  no  one  can  be  got- 
ten  to  declare  that  the  habit  affected  his  health  or  constitution, 
or  that  he  ever  carried  it  to  excess.  His  indulgences  in  this  way 
might  be  exaggerated  or  lightened,  according  to  the  fancy  of  the 
witness  ;  but  I  infer  from  the  general  current  of  testimony  he  had 
been  a  moderate  drinker,  and  had  not  in  this  respect  abused  or  im- 
paired his  health  or  constitution.  But  after  February,  1875,  it  is 
indisputably  proven  that  he  abjured  ardent  spirits  and  addicted 
himself  to  the  occasional  use  of  wine  only.  Under  this  state  of 
proof  was  Dr.  Robertson  justified  in  answering  question  No.  12: 
^^  To  what  daily  extent  does  the  insured  use  alcoholic  stimulants," 
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"  Not  at  all  ?"  I  think  be  was,  and  I  discern  in  that  answer  no 
concealment  whatsoever,  much  less  a  fraudulent  concealment. 
Thus,  then,  stands  the  case  with  the  defendant  Dr.  Robertson. 
The  insured  only  acquiesced  in  these  answere,  and  must  be,  at 
least,  as  free  of  fraud  as  he.  Both  thase  men  stand  fair  and 
irreproachable  in  their  communities.  I  see  nothing  in  this  testi- 
mony to  blast  their  charactei's  and  convict  them  of  fraud. 

There  is  no  ground  to  fear  that  these  insurance  companies  will 
fail  of  the  protection  of  the  courts  and  be  left  exposed  by  them 
to  the  machinations  of  the  fraudulent.  They  are  praiseworthy 
and  beneficent  enterprises  and  will,  I  doubt  not,  receive  the  full 
protection  of  the  law  in  all  cases  of  fraud.  This  is  proven  by 
the  sequel  of  the  case  of  Anna  C.  Minch,  which  I  have  quoted. 
The  new  trial  resulted  in  the  finding  of  the  atrocious  fraud  al- 
leged, and  the  recovery  of  the  amount  of  the  policy  already  paid, 
with  interest  and  costs.  Such,  I  am  sure,  would  be  my  judg- 
ment in  such  a  case.  But  it  is  solely  because  the  fraud  is  not 
proved  to  my  satisfaction  that  I  feel  constrained  to  deny  the  re- 
lief asked.  Had  it  appeared  to  me  that  W.  H.  Harper  had  by 
himself,  or  in  conspiracy  with  Dr.  Robertson,  fraudulently  vio- 
lated any  of  the  warranties  on  which  his  policy  rested,  no  such 
consideration  of  sympathy  as  has  been  hinted  would,  for  a  mo- 
ment, withhold  me  from  the  retribution  which  it  would  be  in  my 
power  and  will  to  visit  upon  such  a  breach  of  faith.  I  am  not 
able  to  fasten  on  the  deceased  the  fraud  alleged  against  him.  He 
seems  to  me  to  have  been  the  passive  recipient  of  the  policy  he 
was  solicited  to  take;  and  his  tacit  acceptance  of  the  answers 
which  Dr.  Robertson  gave  for  him,  under  the  direction  of  the 
agent,  are  not  tainted  by  falsehood  or  fraud.  Nor  does  it  seem 
to  me  that  the  company  have  any  right  to  complain  that  either 
their  agent  or  medical  examiner  betrayed  their  confidence  or  ex- 
ceeded their  authority.  The  whole  transaction  was  as  fair  and 
honest  as  the  infirmity  of  human  nature  admits  of.  An  interested 
and  jealous  mind  may  doubtless  discern  flaws  and  lapses  in  it; 
but  a  generous  and  just  construction  of  motives  and  acts  will,  it 
seems  to  me,  exculpate  the  parties  from  the  serious  charges 
against  them. 

In  casting  around  for  the  cause  of  this  controversy,  I  can 


Metropolitan  Life  Insurance  Co.  v.  Harper.    271 

Opinion  of  the  court. 

scarcely  be  mistaken  in  attributing  it  to  the  sudden  and  remarkable 
death  of  the  insured.  It  was  well  calculated  to  provoke  hostile 
speculations^  and  to  impugn  the  accuracy  or  good  faith  of  the 
medical  report.  In  contemplating  such  a  catastrophe,  so  instan- 
taneous and  unaccountable,  rumors  might  well  spread  that  it  was 
due  to  heart  disease,  or  some  organic  derangement  which  Dr. 
Robertson  should  have  seen  in  its  beginning  and  reported  on  his 
examination.  Hence,  medical  experts  have  been  examined  as  to 
this  death,  and  have  failed  to  detect  or  expose  its  immediate 
cause.  All  of  certainty  we  hdve  on  the  subject  is  the  theory  of 
his  physician  that  it  was  the  transfer  of  his  neuralgic  rheumatism 
to  his  heart  At  any  rate  there  is  an  entire  absence  of  proof  to 
show  it  was  owing  to  a  cause  existing  at  the  time  of  the  medical 
examination,  was  then  known  to  Dr.  Robertson,  and  fraudulently 
suppressed  by  him.  In  Mrs.  Minch's  case,  she  was  represented 
to  have  died  of  pneumonia,  when  it  was  proven  she  died  of  can- 
cer, fraudulently  concealed  in  her  declaration.  How  unlike  to 
this  case! 

I  have  not  adverted  to  the  testimony  of  Dr.  Hegeman,  the 
vice-president  of  this  company.  It  is  so  largely  devoted  to  the 
offer  and  rejection  of  compromises,  all  of  which  is  inadmissible 
as  evidence,  that  it  has  no  special  weight  in  this  case.  So  far  as 
it  seeks  to  impeach  the  evidence  of  Dr.  Robertson  through  his 
conversations  and  letter  exhibited  with  the  deposition,  I  see 
nothing  that  may  not  be  reconciled,  and  consist  with  the  truth  of 
both  witnesses. 

After  a  careful  and  deliberate  consideration  of  the  case,  I  am 
satisfied  it  was  right  to  set  aside  the  issue  once  directed  in  it.  It 
is  emphatically  a  case  of  equitable  jurisdiction,  where  the  verdict 
of  a  jury  could  scarcely  aid  the  court.  Where  the  credibility  of 
conflicting  witnesses  is  to  be  passed  upon,  it  is  perhaps  proper  to 
evoke  the  verdict  of  a  jury  ;  but  in  all  other  cases  resting  upon 
the  original  jurisdiction  of  a  court  of  equity,  it  is  rarely  discreet 
to  devolve  the  responsibility  of  a  judgment,  in  whole  or  in  part, 
upon  the  finding  of  a  jury. 

It  has  been  suggested  that  as  this  company  has  contracted, 
under  the  terms  of  the  act  of  Assembly,  to  be  amenable  to  suits 
in  the  courts  of  this  State,  it  forfeits  its  character  of  a  foreign  cor- 
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poration  and  its  right  to  sue  in  this  court.  This  consequence 
does  not  seem  to  me  legitimate.  It  may  be  bound  to  appear 
through  its  resident  agent  to  suits  against  it ;  and  when  brought 
its  agent  may  be  precluded  from  removing  the  case  to  a  Federal 
court,  as,  I  am  told,  has  been  decided  by  our  Court  of  Appeals. 
But  evidently  this  act  does  not  pretend  to  deprive  the  foreign 
corporation  of  its  resort,  as  plaintiff,  to  this  court.  Hence,  I  de- 
cline* to  yield  to  the  claim  of  the  defendant's  counsel  that  I  have 
not  jurisdiction  of  this  case. 

I  have  thus  hurriedly  disposed  of  the  questions  raised  and  dis- 
cussed in  this  case  with  rare  ability.  It  only  remains  for  me  to 
announce  my  judgment  that  the  bill  must  be  dismissed  with 
costs,  and  the  injunction  against  the  bankers  dissolved,  so  that 
they  may  pay  the  deposits  to  the  defendant,  George  W.  Harper. 


United  States  District  Count  for  the  Eastern  District  of  Virginia^ 

at  Richmondy  2d  August,  1877. 

CoHN,  Assignee,  v.  The  Virginia  Fire  and  Marine 

Insurance  Company. 

If  a  husband,  who  has  insared  for  himself  without  mention  of  his  wife's 
ownesship,  sues  for  damages  by  fire  to  his  wife's  estate  claiming  an  insura- 
ble interest,  his  declaration  must  set  out  his  interest,  and  claim  damages 
to  that  interest,  or  he  cannot  recover. 

On  motion  for  new  trial. 

HUGHES,  J. — Oscar  Newman  insured  his  wife's  separate 
property  as  his  own,  held  in  his  own  right.  The  suit  is  by  his 
assignee  in  bankruptcy.  The  policy  describes,  and  the  declara- 
tion demands  the  full  value  of,  the  property  as  "/««  stock  of 
groceries  and  liquors,"  "Aw  store  fixtures,"  and  " Ais household 
furniture,  wearing-apparel,  pictures,  and  books."  Nothing  what- 
ever is   said    in    the  policy,  nothing  in  the  declaration,  of  his 
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interest  in  that  property  contingent  upon  the  death  of  his  wife  and 
children,  or  of  the  interest  he  had  as  husband  in  the  use  of  the 
property  named.  He  did  not  insure  the  right  of  user  which  he 
bad  in  the  property.  That  right  of  using  was  an  insurable  in- 
terest, but  it  was  not  insured  by  description,  and  it  must  have 
been  specifically  insured  by  description  to  entitle  him  to  recover 
damage  from  the  loss  of  it,  in  the  event  of  the  destruction  of  the 
property  by  fire  ;  just  as  the  insurance  of  a  ship  does  not  per  se 
insure  the  cargo  and  freight. 

And  even  after  insuring  the  specific  interest  by  name  (if  that 
bad  been  done),  the  declaration  should  have  demanded  his  loss 
from  the  destruction  of  that  specific  right  to  use,  to  entitle  the 
insured  to  recover.  You  cannot  recover  the  loss  of  a  cargo  un- 
der a  policy  which  merely  insures  the  ship,  or  under  a  declara- 
tion which  only  demands  damages  from  the  loss  of  the  ship. 

It  is  clear  in  this  case  that  the  jury  found  that  Newman's  loss 
was  from  his  loss  of  the  right  to  use  the  property ;  and  as  that 
right  was  not  insured  by  the  policy,  nor  demanded  by  the  decla- 
ration, the  verdict  was  against  the  law  and  the  evidence,  and 
must  be  set  aside.  An  order  will  be  made  to  that  effect,  without 
prejudice  to  the  plaintiff's  right  to  amend  his  declaration  if  he 
should  think  proper. 

If  there  had  been  positive  proof  of  the  existence  of  property  in 
Newman's  place  of  business  belonging  to  himself,  and  not  em- 
braced in  the  wife's  separate  property ;  and  if  at  the  trial  the 
existence  of  such  property  had  been  shown  in  the  evidence,  and 
relied  upon  in  the  argument,  there  would  have  been  some  basis 
for  the  verdict  of  the  jury.  But  as  it  is  clear  to  me  that  the 
verdict  was  not  founded  upon  such  a  fact  or  claim,  for  that  reason 
also  the  verdict  should  be  set  aside. 


274  Young  v   Jones,  Bros.  &  Co. 

Opinion  of  the  court. 


United  States  Circuit  Court  for  the  Eastern  District  of  Virginia, 

at  Richmond^  February  ISth,  1879. 

Young  v.  Jones,  Bros.  &  Co. 

The  exclusive  right  to  use  the  trademark  of  a  firm  does  not  pass  to  any  mem- 
ber of  the  firm  by  mere  implication ;  but  such  member  may  use  it,  pro- 
vided he  do  so  in  a  manner  not  to  deceive  the  public. 

Injunction  against  use  of  a  trademark. 

HUGHES,  J.— A  bill  was  filed  by  the  plaintiff  on  the  16th 
of  January  last,  complaining  of  a  violation  of  his  trademark  by 
the  defendants,  and  making  a  case  for  a  temporary  restraining 
order  under  section  718  of  the  Revised  Statutes;  and  the  order 
was  given,  to  stand  until  the  12th  instant.  A  rule  was  given 
against  the  complainant,  returnable  on  the  12th  instant,  which 
is  now  heard.  The  defendant-  files  his  answer  and  affidavits. 
The  complainant  files  affidavits,  and  the  case  is  heard  on  the 
defendants'  motion  to  dissolve  the  temporary  restraining  order, 
and  on  the  complainant's  motion  for  a  preliminary  injunctioD 
until  the  cause  shall  be  finally  heard  on  plenary  proofs. 

Smith,  Snyder  &  Co.  was  a  firm  which  established  a  valuable 
European  reputation  for  a  certain  manufacture  of  sumac  and 
bark,  and  their  brand  became  valuable  as  a  trademark.  They 
were  succeeded  by  the  firm  of  Jones,  Snyder  &  Young,  which 
acquired  an  exclusive  right  to  their  trademark  or  brand,  "  Smiths 
Snyder  &  Co."  The  firm  of  Jones,  Snyder  &  Young  was  com- 
posed in  part  of  the  firm  of  Jones,  Bros.  &  Co.,  which  was  en- 
gaged in  another  business.  This  latter  firm  became  insolvent, 
and  went  into  bankruptcy.  Previously  to  doing  so,  and  in  con- 
templation thereof,  and  by  consent  of  all  parties  concerned,  this 
firm  of  Jones,  Bros.  &  Co.  sold  to  N.  J.  Young,  senior  member  of 
the  firm  of  Jones,  Snyder  &  Young,  "all  their  right,  title,  inter- 
est, property,  claim,  and  demand  in  or  to  the  assets  of  the  firm 
of  Jones,  Snyder  &  Young,  as  set  forth  in  an  itemized  schedule" 
annexed  to  the  assignment.  This  schedule  contained  a  list  of 
property  and  shipments  of  the  firm,  and  did  not  enumerate  either 
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the  goodwill  or  trademark,  either  of  the  firm  of  Jones,  Snyder  & 
Young,  or  of  the  original  firm  of  Smith,  Snyder  &  Co. 

The  question  in  this  case  is,  whether  the  name  and  business  of 
the  firm  was  an  asset  of  Jones,  Snyder  &  Young. 

The  interests  of  trademark  and  goodwill  are  omitted  from 
express  mention  in  this  or  any  oral  contract  which  accompanied 
the  assignment  to  Young  of  the  effects  of  Jones,  Snyder  &  Co. 

It  is  well-settled  law  that  upon  the  dissolution  of  a  partner- 
ship each  partner  has  a  right,  in  the  absence  of  stipulation  to  the 
contrary,  to  use  the  name  and  style  of  the  partnership  in  any  way 
consistent  with  the  facts  of  their  business  which  does  not  have 
the  effect  of  deceiving  the  public.  He  may  say  successor  to  the 
late  firm,  and  may  make  like  representations.  In  the  absence  of 
express  stipulations  each  partner  may  use  the  goodwill  of  the 
former  partnership.  It  is  also  held  that  rights  in  'the  trade- 
mark are  analogous  to  rights  in  the  goodwill  of  a  partnership. 
In  the  absence  of  express  stipulation  at  the  time  of  dissolution, 
each  partner  may  go  on  and  use  the  trademark  of  the  firm. 
This  right  does  not  pass  inferentially  under  a  general  assignment ; 
but  is  like  a  man's  skill  in  any  kind  of  pursuit,  it  remains  with 
him.  See  for  this  principle  Banks  v.  Gibson,  11  Jurist  (N.  S.), 
680.  It  has  been  a  matter  of  some  debate  and  contrariety  of  de- 
cision by  the  courts,  whether  one  surviving  partner  after  the 
death  of  the  other  succeeds  to  the  goodwill  of  the  firm  ;  the  bet- 
ter opinion  now  being  that  he  does  not.  Hammond  v.  DouglasSy 
5  Vesey,  539.  Even  where  the  goodwill  of  a  prosperous  busi- 
ness of  eight  years'  duration  has  been  sold  by  its  proprietor  along 
with  the  lease  of  the  premises,  and  all  the  stock,  wagons,  and 
fixtures  used  in  the  business,  which  consisted  of  "Howe's 
bakery,"  it  was  held  in  a  leading  case  that  the  vendee  had  not  the 
right  to  use  the  name  '^ Howe^^  of  the  vendor,  that  not  having 
been  expressly  mentioned  in  the  contract  of  sale.  Howe  v.  Sear- 
ing,  10  Abb.  Pr.  R.  264;  Collyer  on  Partnership,  last  edition, 
236;  2  Kent's  Commentaries,  372,  in  notes. 

On  the  want  of  right  in  the  complainant,  and  not  on  the  title 
to  the  trademark  of  the  defendants,  the  injunction  must  be  dis- 
solved. 
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United  States  District  Court,  Western  District  of  Vir^iiiiuy  at 

Abingdon,  December  ISth,  1877. 

In  re  Edward  M.  Campbell,  Bankrupt.  Ex  parte  Ellen 
S.  Campbell,  and  Ex  parte  T.  P.  Trigg,  Assignee. 

An  assignee  in  bankruptcy  filed  a  petition  asking  a  reference  to  the  register, 
with  instructions  to  take  an  account  of  liens  binding  upon  the  bankrupt's 
real  estate,  and  of  their  priorities,  and  to  summon  lien  creditors  to  show 
cause  against  a  sale  of  tlte  real  estate  free  of  incumbrances. 

Pending  that  petition  in  court,  in  term,  and  in  consequence  of  it,  the  bank- 
rupts wife  preferred  her  petition  in  court,  praying  a  settlement  out  of  a 
certain  parcel  of  the  bankrupt's  real  estate. 

By  the  same  order  of  court  which  granted  the  prayer  of  the  assignee's  petition 
the  wife's  claim  for  a  settlement  was  also  referred  to  the  register,  with  in- 
structions to  take  evidence  and  to  make  report  in  regard  to  it,  as  well  as  in 
regard  to  liens  and  their  priorities. 

Six  weeks  after  this  order  of  reference,  to  wit,  on  the  8th  of  December,  1877,  the 
assignee  and  all  lien  creditors  having  been  summoned  before  the  register 
and  been  present  before  him,  and  being  still  before  him,  the  register  made 
up  his  report  as  to  the  liens,  and  as  to  the  wife's  claim  for  a  settlement. 

On  the  12th  of  December,  1877,  the  register  presented  his  report  in  court,  in 
term,  the  assignee  and  lien  creditors  being  present  in  person  or  by  counsel; 
and  the  assignee  then  filed  exceptions  to  the  report,  thc^e  exceptions  re- 
lating only  to  that  part  of  the  register's  report  which  treated  of  the  bank- 
rupt's wife's  claim  for  a  settlement. 

On  this  state  of  facts,  it  was,  on  sundry  exceptions, 

Heldy  That  although  the  wife  could  not  have  been  required  to  submit  her  claim 
to  the  judgment  of  the  bankruptcy  court  in  the  summary  bankruptcy  pro- 
ceeding, yet  that  it  was  competent  for  her  to  waive  her  right  to  an  adjudi- 
cation on  plenary  proceedings,  and  to  submit  voluntarily  to  the  adjudica- 
tion of  the  bankruptcy  court. 

Hdd,  Tliat  in  the  summary  bankruptcy  proceeding  it  was  sufiScient  that  the  as- 
signee and  lien  creditors  had  had  opportunity  to  produce  evidence  and  make 
argument  before  the  register  against  the  wife's  claim  for  a  settlement,  and 
to  file  exceptions  to  the  register's  report ;  and  that  they  had  had  a  day  in 
court  to  object  to  the  report  of  the  register ;  and  that,  therefore,  they  had 
no  right  to  insist  that  the  wife,  against  her  wish,  should  be  driven  to  a 
plenary  proceeding  in  another  court. 

Hdd  J  That  clause  third  of  section  4972,  Revised  Statutes  of  the  United  States,  gave 
full  jurisdiction  to  the  bankniptcy  court  over  the  subject-matter  of  a  wife's 
"  specific  claim  "  to  a  settlement  out  of  the  bankrupt's  estate ;  and  that  her 
coming  voluntarily  into  the  bankruptcy  court,  by  petition,  to  assert  that 
claim,  gave  the  bankruptcy  court  jurisdiction,  personally  as  to  herself,  to 
**  ascertain  and  liquidate  "  that  claim. 
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Uddy  That  where  a  wife's  separate  estate  has  been  changed  from  one  form  of 
investment  to  another  by  agreement  between  herself  and  her  husband, 
and,  before  the  title  in  the  property  newly  acquired  had  been  made  to  her, 
the  husband  becomes  bankrupt,  the  bankruptcy  court,  as  a  court  of 
equity,  in  a  case  where  its  jurisdiction  is  clear,  will  treat  that  as  done 
which  ought  to  have  been  done,  and  decree  a  settlement  upon  the  wife  of 
property  acquired  with  her  separate  means. 

On  the  15th  of  September,  1877,  the  assignee  in  this  cause 
filed  his  petition,  describing  in  detail  certain  various  tracts  of 
real  estate  belonging  to  the  bankrupt;  among  others  a  one-acre 
lot  of  ground  near  Abingdon,  containing  a  large  brick  house,  the 
dwelling  of  the  bankrupt  and  his  family,  valued  at  eight  thousand 
dollars.  It  set  forth  also  that  he  had  already  advertiseii  another 
valuable  tract  of  land,  or  farm,  belonging  to  the  estate,  to  be 
sold  in  connection  with  other  contiguous  parcels  belonging  to 
other  persons,  which  other  tracts  had  been  advertised  for  sale  at 
the  same  time  with  this  one ;  and  it  prayed  leave  of  the  court  to 
go  on  and  make  instant  sale  of  this  farm. 

It  set  forth  the  fact  that  various  judgment  liens  existed  which 
bound  all  the  real  estate  of  the  bankrupt;  prayed  for  process  to 
bring  these  lien  creditors  in,  to  assert  their  liens  and  show  cause 
why  the  lands  of  the  estate  should  not  be  sold  free  from  them ; 
and,  in  the  event  that  no  cause  should  be  shown  to  the  contrary, 
it  prayed  that  a  sale  might  be  made  of  the  lands  free  from  in- 
cumbrances. The  petition  was  partially  considered  on  the  first 
day  of  the  then  ensuing  fall  term  of  the  court,  and  the  prayer 
for  leave  to  make  immediate  sale  of  the  farm  was  denied,  on  the 
ground  that  lien  creditors  had  not  had  a  day  in  court,  nor  oppor- 
tunity to  show  cause  against  the  sale ;  and  that  no  account  of  the 
liens  (and  their  priorities)  binding  upon  the  real  estate  had  been 
taken  and  reported  to  the  court. 

On  the  same  day,  or  early  in  the  term  of  the  court,  Ellen  S. 
Campbell,  the  wife  of  the  bankrupt,  filed  her  petition,  asserting 
a  claim  upon  the  acre  lot  and  dwelling-house  which  has  been 
mentioned,  the  principal  recitals  and  prayers  of  which  are  as 
follows : 

She  set  out  that  her  husband  had  surrendered  sundry  parcels  of 
real  estate,  consisting  of  a  farm,  house  and  lot,  in  Abingdon,  and 
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Other  property  in  the  county  of  Washington,  of  the  value  of  about 
twenty- three  thousand  dollars,  and  personal  property  and  choses  in 
action  of  the  estimated  value  of  some  twenty-nine  thousand  dollars. 
Among  the  real  estate  surrendered  is  the  house  and  lot  where  she 
and  her  husband  and  family  now  live,  valued  at  nine  thousand  dol- 
lars. She  would  represent  that  she  is  the  daughter  of  James  L. 
White,  whose  estate  was  a  valuable  one.  Some  seven  thousand  dol- 
lars of  the  property  which  she  inherited  from  her  father's  estate  has 
been  sold,  and  the  proceeds  applied  in  the  main,  to  the  extent  of 
about  six  thousand  dollar^?,  to  the  building  of  this  house  where  she 
now  lives ;  and  which,  as  before  stated,  has  been  surrendered  by  her 
husband  in  bankruptcy.  It  was  always  uuder^^tood  that  this  prop- 
erty was  to  be  conveyed  to  her,  inasmuch  as  her  own  means  to  a 
large  extent  was  expended  in  the  building  of  the  house,  as  before 
stated,  but  that  has  not  been  done.  No  regular  conveyance,  as  she 
is  informed,  has  yet  been  made  of  that  property  to  her  husband,  but 
he  is  the  equitable  owner  of  said  property.  She  is  now  forty-two  years 
of  age,  and  is  the  mother  of  eight  children,  who  are  now  living.  The 
youngest  of  these  children  is  two  years  old,  and  the  eldest  is  about 
nineteen.  The  only  property  of  which  she  is  now  the  owner  in  her 
own  right  is  about  three  shares  in  the  stock  of  the  Holston  Salt  and 
Plaster  Company,  at  Saltville,  valued  at  some  two  hundred  and 
ninety  dollars;  sixty-eight  shares  in  the  stock  of  the  Lead  Mines 
Company,  in  VVythe  County,  of  the  nominal  value  of  twenty  dollars 
per  share,  and  which  ordinarily  yields  to  her  per  annum  the  sum  of 
one  hundred  and  twelve  dollars;  and  an  interest  in  the  Goose  Creek 
Salt  Works,  in  Kentucky,  worth  some  one  hundred  and  fifty  or  two 
hundred  dollars.  Her  husband  having  surrendered  all  his  property 
in  bankruptcy,  this  is  the  only  means  left  her,  of  her  father's  estate, 
for  the  support  of  herself  and  family,  except  the  amount  which  her 
husband  may  be  able  to  make  by  his  profession. 

Inasmuch  as  her  means,  to  the  extent  of  at  least  six  thousand  dol- 
lars, has  been  expended  in  building  the  house  aforementioned,  with 
the  understanding  aforementioned,  she  is  advised  that  she  is  entitled 
to  an  equitable  settlement  out  of  the  estate  surrendered  by  her  hus- 
band in  bankruptcy.  She  would  represent  that  she  is  also  entitled 
to  her  contingent  right  of  dower  in  the  real  estate  surrendered  by 
her  husband,  who  is  now  fifty-two  years  of  age.  Whilst  she  is  aware 
that  she  can  claim  nothing  upon  this  score  now,  but  if  any  allowance 
is  made  her  it  must  be  done  with  the  consent  of  her  husband's  credi- 
tors— yet  she  is  willing  to  relinquish  her  claim  to  dower,  if  proper 
compensation  is  given  her  by  the  said  creditors  ;  and  she  believes  it 
will  be  to  her  interest,  and  to  the  interest  of  her  husband's  creditors, 
that  such  arrangement  should  be  made,  by  the  assignee,  as  will  re- 
lieve the  real  estate  of  her  husband  of  her  contingent  right  of  dower. 

To  the  end  that  both  these  objects  may  be  accomplished,  she  asks 
that  your  honor  will  make  an  order  requiring  and  directing  the  as- 
signee of  her  husband  to  file  a  petition  convening  all  the  lien  credi- 
tors of  her  husband,  and  those  who  are  not  lien  creditors,  who  have 
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proved  their  debts,  and  herself,  so  that  the  first  question  may  be  set- 
tled and  passed  upon  by  your  honor,  ^d  so  that  such  an  arrange- 
ment may  be  made  with  the  creditors  upon  the  second  question  as 
will  enable  the  assignee  to  sell  the  real  estate  of  her  husband  free 
from  her  claim  of  dower;  and  slje  resorts  therefor  to  your  honor's 
court.  She  asks  that  no  sale  be  made  of  the  house  and  lot  where 
she  now  lives  until  these  questions  are  settled  ;  that  the  assignee  be 
directed  to  offer  the  other  real  estate  for  sale  in  both  ways,  i.  e., 
subject  to  her  contingent  right  of  dower,  and  free  from  her  contingent 
right  of  dower ;  and  report  both  sales  to  your  honor's  court,  so  that 
it  may  be  seen  what  difference  there  will  be  in  the  sales,  and  thus 
both  herself  and  the  creditors  will  be  better  prepared  to  know  what 
she  really  ought  to  have  for  her  contingent  right.  And  your  peti- 
tioner prays  that  such  relief  may  be  extended  to  her  as  the  nature 
of  her  case  may  require,  and  as  in  duty  bound,  etc. 

It  also  appeared  in  the  proofs  that  the  legal  title  in  the  home 
property  was  still  outstanding  in  the  person  from  whom  it  had 
been  purchased  l)efore  the  dwelling-house  was  erected ;  and  it  had 
been  so  held  for  the  purpose,  at  some  convenient  time,  of  its  be- 
ing conveyed  to  the  use  of  Mrs.  Campbell;  a  purpose,  however, 
which  had  been  delayed  by  the  intervention  of  the  liens  of  judg- 
ments recovered  against  the  husband,  the  bankrupt. 

On  these  two  petitions,  expressly  named  in  its  order,  the  court, 
on  the  31st  of  October,  1877,  referred  all  matters  therein  recited 
to  the  register,  with  directions  to  proceed  according  to  law,  to 
notify  the  lienors  of  said  bankrupt  of  his  taking  an  account 
of  Hens  and  their  priorities,  so  that  an  order  for  the  sale  of 
the  real  estate  of  said  bankrupt  might  be  made  free  of  incum- 
brance ;  and  directing  the  register  "  to  report  said  liens  and  their 
priorities,  including  therein  the  claim  of  Mrs.  Ellen  S.  Campbell, 
for  an  equitable  settlement  out  of  the  estate  of  her  husband,  pre- 
sented by  her  in  her  petition."  The  decree  directed  him  "  to 
make  his  report  to  the  court,  if  practicable,  before  the  adjourned 
term  thereof,  to  be  held  at  Abingdon  on  the  10th  of  December, 
1877.'^  The  register  was  orally  instructed  by  the  judge  in  open 
court  to  give  j^^^o'^^  notice  of  bis  taking  the  account  of  liens, 
and  of  his  inquiry  into  all  mattci's  referred  to  him,  to  all  lien 
creditors,  and  to  the  assignee ;  and  it  is  not  denied  that  he  did 
give  such  personal  notice. 

Under  this  order,  most  of  the  lien  creditors,  if  not  all  of  them^ 


280  In  re  Campbell,  etc. 

Statement  of  the  case. 


being  present  in  court  by  counsel  when  it  was  made^  the  register 
afterwards  proceeded  to  take  the  account  of  liens,  after  giving 
personal  notice  to  all  lien  creditors  and  to  Mrs.  Campbell,  and 
to  take  evidence  on  Mrs.  Campbell's  claim.  Having  concluded 
his  examination,  he  made  up  his  report  on  the  8th  of  December, 
in  his  office,  and  filed  it  in  open  court  on  the  12th  of  December, 
J1877,  during  the  adjourned  term,  which  was  held  from  the  10th 
to  the  14th  days  of  that  month.  As  to  Mrs.  Campbell's  claim, 
he  said  as  follows  in  his  report : 

In  regard  to  the  claim  of  Ellen  S.  Campbell,  I  submit  her  propo- 
sition (petition),  marked  E.  S.  C,  for  an  equitable  settlement  out  of 
the  estate  of  her  husband,  E.  M.  Campbell,  and  to  which  no  excep- 
tions have  been  taken,  and  therefore  report  thai  it  be  allowed.  From 
the  deposition  of  E.  M.  Campbell  and  others  filed  in  this  cause,  I 
find  that  about  six  thousand  dollars  of  the  means  of  Mrs.  E.  S. 
Campbell,  derived  from  her  father's  estate,  were  expended  in  the 
erection  of  the  house  where  she  now  lives. 

The  register  added  the  words  in  italic,  at  the  suggestion  of  the 
judge,  after  his  report  was  presented  in  court,  in  order  to  make  it 
responsive  to  the  order  of  reference.  There  was  no  exception  to 
the  register's  report  as  to  other  matters.  As  to  Mrs.  Campbell's 
claim,  the  following  exceptions  were  filed  in  court  on  the  day 
after  filing  of  the  register's  report. 

T.  P.  Trigg,  assignee  of  said  bankrupt,  excepts  to  the  report  of 
John  W.  Stallard,  register,  filed  the  eighth  day  of  December,  1877, 
and  for  cause  of  exception  assigns  the  following,  viz. : 

1.  Because  the  register  has  not  made  a  report  in  accordance  to  the 
decree.  Instead  of  reporting  whether  Mrs.  Ellen  8.  Campbell  is  en- 
titled to  an  equity  of  settlement,  he  merely  refers  the  court  to  her 
petition  claiming  such  settlement.  He  mases  no  report  at  all  as  to 
the  amount  she  is  entitled  to  by  way  of  such  settlement 

2.  The  said  report  cannot  be  acted  on  at  this  time  ;  because  the 
isame  was  not  filed  in  time  to  give  the  assignee  and  creditors  an  op- 
portunity to  examine  the  same  and  except  thereto  before  the  same 
came  up  for  confirmation  ;  the  claim  being  filed  on  the  8th  of  De- 
cember, 1877,  with  the  register,  and  the  affidavits  in  support  of  said 
claim  being  taken  on  that  day,  without  notice,  and  the  report  con- 
cluded on  the  10th. 

3.  Because  there  was  no  process  issued  or  opportunity  given  to  the 
assignee  or  the  unsecured  creditors  to  answer  the  petition  of  Mrs. 
Ellen  S.  Campbell  for  an  equity  of  settlement. 

4.  Because  the  creditors  whose  claims  are  unsecured,  who  have 
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f>roven  their  debts,  were  never  notified  to  show  cause  against  theal* 
owance  of  the  claim  of  Mrs.  Ellen  S.  Campbell  for  an  equity  of  set- 
tlement. 

5.  Because  the  said  report  is  based  solely  upon  testimony  that  is 
illegal  and  improper  in  this  cause.  The  only  testimony  being  that 
of  E.  M.  Campbell,  who  is  the  husband  of  the  claimant  of  the  equity 
of  settlement ;  and  of  other  parties  who  derived  their  information  by 
hearsay  of  the  said  husband.  It  was  not  competent  for  the  register 
to  base  any  report  upon  such  evidence.  In  no  case  can  the  husband 
or  wife  be  a  witness  for  or  against  each  other.     1  Green,  834,  etc. 

6.  Because  the  statements  in  the  petition,  even  though  proved, 
would  not  be  sufficient  to  entitle  the  claimants  to  an  equity  of  settle- 
ment. The  wife's  equity  attaches  only  when  resort  must  be,  or  is 
actually  had  to  a  court  of  equity  to  reduce  her  property  into  her  hits- 
band* 8  possemon,  or  complete  his  title  thereto.  In  the  case  at  bar 
the  title  of  the  husband  was  complete,  and  he  had  actually  converted 
the  property  of  the  wife,  and  appropriated  the  same  ;  thus  her  right 
to  an  equity  of  settlement  is  gone.  See  Poindexter  and  Wife  v. 
Jeffries  and  others,  15  Gratt.  363  ;  1  Minor,  307-8. 

7.  Because  there  is  no  property  out  of  which  the  claimant  can 
claim  a  settlement ;  and  even  if  there  was,  there  is  no  proof  in  the 
case,  nor  is  there  anything  in  the  record  or  the  report  to  show  the 
amount  of  the  property  out  of  which  she  might  make  such  a  claim  ; 
or  that  her  condition  or  that  of  her  husband  is  such  as  to  induce  the 
court  to  make  a  settlement.  The  allegations  of  her  petition  or  claim 
cannot  be  taken  as  true,  because  there  was  no  process  upon  the  same 
or  opportunity  given  the  assignee  or  creditors  to  answer  or  deny  it. 

•  No  objection  was  made  to  any  part  of  the  register's  report, 
except  that  part  relating  to  Mrs.  CampbelPa  claim,  and  the 
exceptions  of  the  assignee  thereto. 

Messrs.  White  &  Buchajian  and  Daniel  Trigg  for  the  assignee, 

1.  As  to  proper  mode  of  procedure,  see  Stickney  v.  TFift,  11  N. 
B.  R.  97 ;  23  Wallace,  150;  Smith  v.  Mason,  assignee,  6  N.  B. 
E.  1;  14  Wallace,  419. 

2.  As  to  evidence  offered : 

First.  Husband's  testimony  inadmissible  in  favor  of  wife. 
Bevised  Statutes  of  United  States,  sec.  858,  page  162 ;  Code  of 
Virginia,  1873,  ch.  172,  sec.  22,  page  1110 ;  Saunders  v.  FerrHl, 
1  Ired.  Law  N.  C.  97 ;  United  States  Digest,  vol.  vii,  p.  277. 
Second.  Testimony  of  third  parties  as  to  statements  made  by 

VOL.  III.— 18 
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husband  inadmissible.  Saunders  v.  Ferrili,  1  Ired.  Tjaw  N.  C. 
97;  Lewis  v.  Caperton,  8  Grattan,  148. 

3.  On  the  merits:  1  Minor's  Institutes,  1st  ed.  325;  Poin- 
dexter  and  Wife  v.  Jeffries  et  als,,  15  Grattan,  363 ;  Cronie  v. 
Hart,  18  Grattan,  739  ;  1  White  &  Tudor  L.  C,  vol.  i,  part  2d, 
4th  Am.  ed.  672;  Pool  v.  Morris,  29  Ga.  374;  Taggart  v. 
Boldin,  10  Md.  104;  Gross  v.  Reddig,  45  Penn.  St.  406 ;  Lyne 
V.  Bank  of  Kentucky,  5  J,  J.  Marshall,  545 ;  HaJtch  v.  Gray,  21 
Iowa,  29;  Leiois  v.  Caperton,  8  Grattan,  148. 

Messrs.  Gilmare  and  Penn,  for  Mrs.  Campbell . 

The  statements  of  petition  must  be  regarded  as  true,  no  answer 
denying  them  having  been  put  in  by  any  one.  The  assignee  had 
full  knowledge  of  the  petition  of  Mrs.  E.  S.  Campbell.  The 
order  directing  the'  register  to  report  upon  the  claim  of  Mrs. 
Campbell,  among  other  incumbrances,  was  in  pursuance  of  as- 
signee's petition  theretofore  filed.  See  decree  of  September  11th, 
1877,  and  October  31st,  1877. 

The  statements  of  the  petition  are  substantially  confirmed  by 
the  depositions  of  Dr.  Campbell,  the  bankrupt,  John  Kreger, 
and  James  Fields. 

In  the  notes  on  Dyer  v.  Dyer,  1  Lead.  Cases  in  Eq.,  part  1st, 
p.  282,  4th  Am.  ed.,  it  is  said  that  a  resulting  trust  arises  where 
a  purchase  is  made  by  a  husband  with  the  proceeds  of  the  wife's 
separate  estate,  or  with  money  bequeathed  to  her,  whether  the 
deed  is  made  in  his  own  name  or  in  that  of  a  third  person.  The 
Methodist  Church  v.  Jaqnes,  1  Johns.  Ch.  450 ;  3  Id.  77 ;  Dick- 
enson  v.  Codwise,  1  Sandf.  Ch.  214 ;  Pinney  v.  Fdlaios,  15  Verm. 
525. 

Where  money  of  wife,  not  reduced  to  possession  by  husband, 
has  been  invested  in  land  and  title  taken  by  husband,  there  is  a 
resulting  trust  good  against  creditors.  2  Story's  Eq.  Jurisp.,  12th 
ed.,  sec.  1201,  n.  2,  p.  443 ;  Click  v.  Click,  1  Heisk.  (Tenn.)  607. 

In  this  case  no  conveyance  has  ever  been  made  to  Dr.  Camp- 
bell. The  wife's  funds,  therefore,  will  be  regarded  in  a  court  of 
equity  as  never  having  been  reduced  to  possession  by  husband. 
Its  character  has  only  been  changed  from  one  piece  of  property 
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to  another,  and  will  be  regarded  as  now  only  in  transitu.  And 
iv^henever  this  is  the  case,  and  the  court  can  lay  hold  of  the  prop- 
erty, it  will  do  80,  and  will  not  permit  the  creditor  of  the  hus- 
band to  take  it,  unless  upon  condition  that  a  fair,  equitable  set- 
tlement be  made  upon  the  wife  and  children.  Notes  to  Muiray 
V.  Lo7'd  Elebanky  1  L.  Cas.  Eq.,  p.  634,  etc.  The  statements  of 
petition  in  this  case,  together  with  the  depositions  taken  and 
filed,  show  that  Dr.  Campbell  not  only  did  not  reduce  the  prop- 
erty of  his  wife  to  possession ;  but  also  that  he  refused  to  have 
the  deed  to  the  same  made  to  himself. 

So,  where  the  money  of  wife  had  been  reduced  to  possession  by 
husbandy  and  the  husband  had  only  taken  a  bond  for  title,  and 
had  come  to  equity  to  get  title.  Mallory  v.  Malht^,  5  Bush.  (Ky .) 
464. 

If  the  conveyance  in  this  case  had  been  made  to  Dr.  Campbell, 
then  it  might  be  necessary  to  show  that  there  was  an  agreement 
between  Dr.  Campbell  and  his  wife  that  the  property  purchased 
by  him  with  her  funds  should  be  held  by  him  for  her,  or  should 
be  conveyed  to  her.  But  see  opinion  of  Chief  Justice  Williams 
in  Mallory  v.  Mallory ^  supra,  p.  466,  and  Siins  v.  Spalding,  2 
Duvall  (Ky.),  121.  It  is  submitted  that  such  proof  has  been 
offered  as  would  be  necessaty  to  fasten  a  trust  upon  him,  to  the 
amount  of  the  money  of  his  wife  so  expended,  even  if  the  con- 
veyance had  been  made  to  him. 

In  such  a  case  as  this,  the  declaration  of  the  husband  to  show 
the  purpose  for  which  the  payments  were  made,  may  be  given  in 
evidence.  1  L.  Cas.  Eq.,  p.  642,  etc.;  2  Story's  Eq.,  sec.  1201. 

HUGHES,  J. — 1.  As  to  the  first  exception  of  the  assignee,  it 
is  true  that,  when  first  presented  to  the  court,  the  register's  re- 
port recommended  nothing  as  to  Mrs.  Campbell's  claim  ;  but,  on 
the  judge's  suggestion  that  the  register  should  recommend  either 
the  allowance  or  disallowance  of  the  claim,  the  words  recom- 
mending the  allowance  were  inserted  by  the  register  in  court 
This  amendment  removes  the  technical  objection  ;  and  the  first 
exception,  which  is  only  a  technical  one,  is  overruled. 

2.  The  second  exception  is  also  overruled.  The  claim  of  Mrs. 
Campbell  was  set  forth  in  full,  and  preferred  by  her  in  her  peti- 


284  In  re  Campbell,  etc. 

Opinion  of  the  court. 

tion  presented  in  open  court,  at  the  October  Term.  It  was  one 
of  the  matters  expressly  referred  to  the  register,  by  the  order  of 
the  31st  October,  1877,  made  on  the  petition  of  the  assignee.  In 
pursuance  of  that  order  the  creditors  were  convened  by  the  reg- 
ister, to  show  cause  against  the  claim  and  against  a  sale  free  of 
incumbrances,  some  time  before  he  made  up  his  report.  They 
accepted  legal  service  of  his  summons  to  appear  before  him. 
After  a  full  hearing  by  him  and  full  opportunity  given  to  all 
for  objecting  to  his  report,  it  was  made  up  on  the  8th  Decem- 
ber, while  the  lien  creditors  were  still  before  him,  and  with  their 
full  knowledge.  With  the  knowledge  of  them  all,  he  filed  the 
report  in  open  court  on  the  12th  ;  and  the  assignee  filed  his  ex- 
ceptions to  it  on  that  day ;  and  all  have  now  been  fully  heard  by 
the  court  in  opposition  to  its  allowance.  The  matter  was  before 
the  register  from  the  31st  of  October  until  the  12th  of  December ; 
and  the  creditors  had  the  greater  part  of  that  time  to  put  in  their 
evidence,  and  file  their  arguments  and  objections  against  the 
allowance  claimed  by  Mrs.  Campbell  They  also  had  a  day  and 
did  make  full  argument  against  it  in  court. 

The  bankruptcy  proceeding  is  essentially  a  summary  one.  The 
action  of  the  bankruptcy  court,  in  regard  to  the  real  estate  of 
this  bankrupt,  and  to  the  liens  and  claims  upon  it,  was  invoked 
by  the  a§signee  himself.  ^The  proceeding  taken  on  his  motion, 
though  necessarily  summary  in  form,  has  been  with  full  oppor- 
tunity given  for  all  parties  in  interest  to  be  fully  heard;  and  it 
is  not  competent  for  the  assignee  to  object  that  he  has  failed  to 
avail  himself  of  the  opportunities  afforded  him  on  his  own  mo- 
tion for  making  good  his  case. 

3.  The  third  objection  is  overruled.  It  was  on  the  petition  of 
the  assignee  that  the  reference  to  the  register  was  made,  and  that 
the  lien  creditors  and  all  persons  having  claims  upon  the  real  es- 
tate were  convened.  It  was  in  consequence  of  such  petition  of 
the  assignee  to  sell  clear  of  all  incumbrances,  that  Mrs.  Campbell 
presented  her  claim  by  petition,  and  that  it  was  referred,  along 
with  other  claims,  to  the  register.  The  assignee  had  full 
notice  of  this  claim  by  the  proceedings  in  court ;  and  as  to  the 
proceedings  before  the  register,  it  was  he,  virtually,  who  was 
summoning  and  convening  incumbrancers,  and  not  they  hira. 
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It  was  his  duty  to  appear  before  the  register  without  summons ; 
and,  in  |)oint  of  fact,  he  was  there  diligently,  both  in  person  and 
by  counsel.  It  does  not  lie  in  his  mouth,  therefore,  to  say  that 
he  was  not  summoned  before  the  register  during  his  action  upon 
a  reference  which  the  assignee  himself  had  procured. 

4.  The  fourth  objection  is  overruled.  The  general  creditors 
are  represented,  in  all  matters  in  bankruptcy,  by  the  assignee. 
They  are  generally  so  numerous  that  it  is  not  practicable  to  cx)n- 
vene  them  for  any  purpose  except  to  vote  in  the  election  of 
an  assignee,  and  on  Hie  subject  of  dividends.  It  is  not  the 
policy  of  the  bankruptcy  law  to  convene  them  on  other  ques- 
tions. It  gives  them  no  power  to  act  on  other  questions.  This 
assignee  was  in  fact  present  before  the  register,  and  repre- 
sented all  general  creditors.  The  action  of  the  assignee  in  now 
resisting  the  allowance  is  the  action  of  the  creditors.  They  could 
do  no  more  than  he  is  doing  for  them ;  and  the  objection,  that 
they  have  not  been  convened  each  in  person,  is  not  well  taken. 
He  is,  in  all  respects,  their  agent,  attorney,  and  representative  by 
statutory  appointment. 

6.  The  ffth  exception  is  overruleil.  In  bankruptcy  proceed- 
ings the  bankrupt  may  be  at  any  time  examined  by  the  reg- 
ister and  by  the  court.  As  to  all  matters  concerning  his  estate, 
he  is  a  competent  witness,  and  no  objection  can  lie  to. his  t^ti- 
mony,  save  to  its  credibility.  See  section  5086  Revised  Statutes 
of  United  States,  and  section  8  of  the  amended  Bankruptcy  Act  of 
June,  1874,  and  Bump,  section  5086  a.  So  also  may  the  wife  of  a 
bankrupt  be  examined  in  bankruptcy.  See  sections  5087  and 
6088.  And,  generally,  in  the  courts  of  the  United  States,  "no 
witness  shall  be  excluded  in  any  civil  action  because  he  is  a  party 
to  or  interested  in  the  issue  tried."     Section  858,  p.  162. 

6.  The  question  raised  by  the  ^iosth  exception  is  one  of  more 
serious  moment.  The  facts  of  the  case  seem  to  have  been  mis- 
apprehended by  the  exceptant.  There  has  been  no  consummated 
conversion  here,  by  the  husband,  of  the  wife's  separate  estate  as 
exceptant  claims ;  and  the  case  of  Poindexter  v.  Jeffries^  15  Gratt. 
363,  and  those  like  it,  do  not  apply.  There  has  been  in  this  case 
a  change  of  investment,  from  some  other  form,  into  the  form  of  a 
dwelling-house  near  Abingdon  ;  but  the  title  of  that  property  has 
not  yet  been  made  to  the  separate  use  of  the  wife  according  to  the 
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agreement  or  understanding  between  herself  and  husband.  Who- 
ever, therefore,  holds  the  legal  title,  holds  it  for  the  uses  of  what- 
ever purpose  the  husband  and  wife  had  agreed  that  it  should  be 
devoted  to.  The  legal  title  outstands  in  a  third  person  subject 
to  the  decree  of  a  competent  court.  The  assignee  cannot  get  the 
legal  title  without  coming  into  a  competent  court  and  obtaining 
a  decree  for  its  conveyance  to  him ;  and  such  court  will  then  de- 
cree according  to  the  equity  of  the  case.  This  court  is  competent 
under  the  third  clause  of  section  4972  to  adjudicate  specific 
claims  upon  the  bankrupt's  estate. 

It  is  a  general  proposition  that,  in  equity,  where  the  conversion 
of  the  wife's  property  from  one  form  into  another  has  been 
attempted  or  consummated,  the  court  will  consider  that  as 
having  been  done  which  should  have  been  done.  I  had  occasion 
to  examine  the  law  of  this  subject  very  elaborately  in  the  bank- 
ruptcy case  of  G.  W.  Anderson,  9  N.  B.  R.  360,  2  Hughes,  392, 
where  a  great  number  of  authorities  on  the  subject  were  re- 
viewed, some  of  which  are  referred  to  in  the  briefs  of  counsel  in 
this  cause.  That  was  the  case  in  which,  through  the  fraud  of 
one  Robert  Gibbony,  there  had  been  an  actual  conversion,  by  the 
husband,  of  the  wife's  real  estate  to  his  own  name  and  possession 
by  legal  deeds ;  and  it  was  decreed  that  he  was  to  be  treated  as 
a  trustee  for  his  wife,  and  that  his  lands  did  not  pass  to  his 
assignee  by  the  assignment  in  bankruptcy,  and  were  not  bound 
by  the  liens  of  his  judgment  creditors.  In  the  present  case  the 
conversion  has  been  only  partially  effected  ;  and  the  court  may, 
with  greater  propriety,  direct  that  that  shall  be  done  which  ought 
to  have  been  done;  the  more,  because  it  had  been  agreed  by  the 
husband  and  wife  that  the  investment  in  the  dwelling-house 
should  be  for  her  own  benefit. 

The  disposition  of  courts  in  recent  years  has  been  to  go  very 
far,  and  to  reach  out  very  diligently  and  search ingly,  to  preserve 
a  wife's  inheritance  to  her  separate  use.  It  is  only  where  fraud 
appears  that  this  policy  has  not  been  pursued ;  or  where  the  rights 
o{  bona  fide  purchasers,  without  notice,  have  intervened  between 
the  conversion  and  the  settlement.  And  the  courts  invariably 
hold,  in  this  last  class  of  cases,  that  the  purchase  must  be  actual, 
and  not  merely  constructive;  that  the  purchase-money  must 
have  actually  been  paid  before  notice;  the  giving  of  a  bond  on 
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time  or  the  entering  into  a  contract  for  the  future  payment  of 
money  not  being  sufficient.  See  2  White  &  Tudor's  L.  C.  in 
Equity,  62;  2  Atk.  241;  3  Atk.  304-804.  And  in  this  con- 
nection the  courts  hold  that  a  judgment  creditor  is  not  a  pur- 
chaser. 2  White  &  Tudor's  L.  C.  in  Ikjuity,  92,  and  cases  there 
cited ;  and  same,  pages  101  and  102. 

7.  The  seventh  exception  is  not  well  taken,  in  alleging  that 
there  is,  in  this  case,  no  property  out  of.  which  the  wife  can  claim  ^ 
a  settlement;  for  the  allegation  is  that  the  dwelling-house  prop- 
erty is  the  result  of  the  expenditure  of  her  separate  estate.  That 
is,  of  course,  therefore,  the  property  out  of  which  her  settlement 
must  be  made  if  made  at  all. 

As  to  the  objection  that  the  allegation  of  Mrs.  Campbell's  pe- 
tition cannot  be  taken  as  true,  because  process  was  not  served, 
nor  opportunity  given  to  the  assignee  or  creditors  to  answer, 
that  objection  has  already  been  considered  in  connection  with  ex- 
ceptions two  and  three.  In  the  summary  proceeding,  the  excep- 
tion takes  the  place  of  the  answer,  and  the  reference  oflPers  full 
opportunity  for  counter-testimony.  The  sworn  petition  of  Mrs. 
Campbell,  supported  by  the  sworn  testimony  of  the  bankrupt  and 
of  the  witnesses  Kreger  and  Fields,  taken  by  the  register,  with  full 
opportunity  of  cross-examination  afforded  to  the  assignee  and  to 
the  creditors,  all  of  whom  had  been  summoned  before  the  regis- 
ter, constitute  the  proof  on  which  the  register  based  his  report. 
It  is  sufficient  proof  in  form  and  substance  to  justify  a  decree.  If 
the  assignee  and  lien  creditors  failed,  in  the  period  of  six  weeks, 
to  make  answer  to  the  petition,  and  to  adduce  testimony  in  refu- 
tation of  the  allegations  of  the  petition  and  of  the  testimony  of 
the  bankrupt  and  other  witnesses,  the  court  has  a  right  to  pre- 
sume that  no  counter- testimony  was  available,  and  that  no  denial 
by  answer  could  be  made  to  the  allegations  of  the  petition.  These 
allegations  are  themselves  sufficient,  if  true,  to  warrant  the  court 
in  decreeing  a  settlement;  at  least  to  the  extent  of  requiring  that 
the  separate  means  of  the  wife,  which  have  been  expended  upon 
the  dwelling-house  property  by  the  husband,  under  the  circum- 
stances set  forth  in  the  wife's  petition,  shall  not  be  diverted  to  the 
payment  of  the  husband's  debts. 
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On  the  merits,  I  think  there  can  be  no  difficulty  in  this  case. 
The  only  question  admitting  of  doubt  is,  whether  it  was  compe- 
tent for  the  wife  to  come  into  the  bankruptcy  proceeding  for  the 
adjudication  of  the  matters  set  forth  in  her  petition  ;  and  whether 
it  is  competent  for  the  District  Court,  on  its  bankruptcy  side,  in 
the  summary  bankruptcy  proceeding,  to  adjudicate  her  rights  on 
the  petition,  on  the  reference  to  the  register  and  on  the  excep- 
^  tions  of  the  assignee  to  the  register's  report. 

It  is  well  settled  that  the  assignee  could  not,  by  his  |)etition, 
have  brought  the  wife  and  the  person  holding  the  legal  title  in 
the  dwelling-house,  into  the  bankruptcy  court  against  their  will ; 
nor  required  them,  without  their  consent,  to  submit  to  a  sum- 
mary adjudication  of  the  wife's  rights  by  that  court.  The  case 
of  Smith  V.  Mas(m,  6  N.  B.  Rep.  1,  14  Wallace,  419,  settles 
that  point;  and  the  case  of  Hume  v.  Scruggs^  4  Otto,  22,  some- 
what similar  in  its  facts  to  the  present  one,  shows  that  a  plenary 
proceeding  is  the  proper  one  to  be  employed  where  the  interests 
of  third  parties  are  to  be  affected.  But  if  third  parties  who  are 
incidentally  connected  with  the  estate  and  assets  in  bankruptcy, 
are  proceeded  against  summarily  by  the  assignee,  and  choose  to 
come  in  voluntarily,  thereby  waiving  the  rights  which  they  have 
under  the  ruling  in  Smith  v.  31a8on,  then  we  have  the  authority 
of  Slickney  v.  TTift,  11  N.  B.  Rep.  97,  23  Wallace,  150,  for  hold- 
ing that  such  consent  of  theirs  gives  jurisdiction  to  the  court  in 
bankruptcy.  Just  as  clearly  may  such  parties  (as  Mrs.  Camp- 
bell, for  instance,  in  this  case)  come  in  by  their  own  petition,  and 
ask  an  adjudication  of  their  rights.  Here  the  assignee  himself 
invoked  the  authority  of  the  court  to  take  the  summary  proceed- 
ing before  the  register  and  to  sell  real  estate  free  of  incumbrances. 
Spurred  to  action  by  this  petition  of  the  assignee  for  authority 
to  sell  the  property  in  which  she  claimed  a  settlement  free  of 
incumbrances,  the  wife  of  the  bankrupt,  in  favor  of  whose  equi- 
table right  to  a  settlement  out  of  one  parcel  of  the  bankrupt's 
real  estate  a  legal  title  outstands,  comes  voluntarily  in,  by  peti- 
tion, and  prays  that  that  right  may  be  adjudicated  by  this  court. 
The  case  of  Stickney  v.  WiJt  affords  authority  for  the  court  to  pro- 
ceed in  the  summary  manner  when  invoked  by  the  assignee,  and 
concurred  in  by  the  bankrupt's  wife. 
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The  court  referred  both  petitions,  by  the  same  order,  to  the 
register,  and  all  parties  have  had  the  period  of  six  weeks  to  make 
good  their  ^cases  by  testimony;  they  have  had  a  hearing,  after 
)>ers<)nal  notice,  before  the  register ;  and  they  now  have  a  day  in 
court  for  final  argument  and  all  proper  motions. 

The  interlocutory  petition  and  rule  nisi  are  the  principal  instru- 
ments of  pleading  in  the  summary  proceeding,  and  correspond 
with  the  bill  and  answer  in  the  plenary  one,  which  they  substi- 
tute. As  to  general  creditors  in  bankruptcy,  even  the  petition 
and  rule  are  unneoessarj'.     See  In  re  Jtidkins^  2  Hughes,  404. 

On  the  pleadings  and  proceedings,  therefore,  as  wfell  as  on  the 
merits,  I  feel  warranted  in  overruling  the  seventh  exception  and 
making  a  decree  in  the  case.  I  do  so  in  view  of  section  4972  of 
the  Revised  Statutes  of  the  United  States,  which  extends  the 
jurisdiction  of  the  bankruptcy  courts  of  the  United  States,  amongst 
other  things,  to  'Hhe  ascertainment  and  liquidation  of  the  liens 
and  other  specific  claims"  on  the  assets  of  the  bankrupt.  Having, 
under  this  section,  full  jurisdiction  over  the  subject-matter  of  the 
claim,  the  authority  of  the  bankruptcy  court  was  defective  only 
in  respect  to  such  persons  as  are  but  incidentally  connected  with 
the  bankrupt's  estate.  The  case  of  Stickney  v.  Wilt  removes  any 
difficulty  which  the  court  might  have  on  that  score,  by  deciding 
that,  where  such  persons  come  voluntarily  into  the  bankruptcy 
court,  as  Mrs.  Campbell  has  done  here,  that  court  may  bind  them 
by  its  decrees.  The  seventh  exception  of  the  assignee  is  therefore 
overruled. 

Decree  entered  directing  the  assignee  to  pay  to  M.rs.  Campbell 
the  sum  of  six  thousand  dollars  out  of  the  proceeds  of  said  house 
and  lot,  and  that  the  stocks,  etc.,  set  forth  in  her  petition  be  set 
apart  to  her  sole  and  separate  use  in  lieu  of  her  contingent  right 
of  dower. 
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In  the  Circuit  Court  of  the  United  Stately  for  the  District  of 

Maryland. 

Johnson  v.  Onion  et  al. 

When  a  patent  would  expire  on  the,  15th  May,  and  the  application  for  an  ex- 
tension of  it  was  filed  on  the  loth  February  preceding,  held  that  the  appli- 
cation was  within  ninety  days,  as  required  by  law,  and  valid,  the  day  of  the 
filing  being  included. 

The  validity  of  Conover's  patent  for  a  movable  bed  or  carriage  for  carrying, 
advancing,  and  splitting  blocks  of  wood,  affirmed. 

In  equity. 

The  case  is  sufficiently  developed  in  the  opinion  of 

GILES,  J. — The  bill  is  filed  in  this  cauee  for  an  injunction 
and  an  account,  etc.  It  sets  forth  that  on  the  15th  May,  1855, 
Jacob  A.  Conover,  a  citizen  of  the  United  States,  obtained  letters 
patent  of  the  United  States,  granting  to  him  for  the  term  of  four- 
teen years  the  full  and  exclusive  right  of  making,  etc.,  the  in- 
vention and  improvement  set  forth  and  described  in  the  specifi- 
cations annexed  to  said  patent,  and  that  by  assignments  duly 
executed  and  recorded,  all  the  rights  under  said  patent  in  and 
for  the  State  of  Maryland  have  become  vested  in  the  complain- 
ant, and  that  he  has  full  authority  to  sue  for  and  recover  for  all 
infringements  thereof  in  the  State. 

That  the  said  patent  has  been  sustained  as  a  valid  patent  in 
several  suits  in  New  York;  one,  a  suit  at  law  for  damages  brought 
by  the  pi\tentee  against  one  John  H.  Kapp,  in  which  Conover 
recovered  a  verdict,  and  in  which  suit  it  was  determined  that 
Conover  was  the  first  and  original  inventor  of  the  improved 
wood-splitting  machine  described  in  said  patent.  That  said 
patentee  subsequently  obtained  an  injunction  against  John  R. 
Dohrman  and  John  H.  Peipho,  to  restrain  them  from  in- 
fringing said  patent.  And  by  the  supplemental  bill,  it  appears 
that  since  the  filing  of  the  original  bill  in  this  cause  the  term  of 
fourteen  years  for  which  the  said  patent  was  granted  has  expired; 


Johnson  v.  Onion  et  al.  291 

Opinion  of  the  court. 

and  that  the  commissioner  of  patents^  upon  due  application  raade^ 
and  a  hearing  before  him,  granted  an  extension  of  said  patent 
for  seven  years ;  and  that  since  the  said  extension  the  said  pat- 
entee has  duly  assigned  to  complainant  the  same  rights  which 
he^  complainant,  held  under  the  original  patent  in  and  for  this 
State. 

The  answer  sets  up  several  defences : 

1st.  They  deny  that  Conover  was  the  first  and  original  in- 
ventor of  the  machine  described  in  his  patent. 

2d.  That  the  verdict  of  Conover  v.  Rapp  was  a  collusive  one ; 
that  the  principal  question  discussed  by  Judge  Shipman,  in  the 
case  against  Dohrman  &  Peipho  was  the  question  of  infringe- 
ment; and  they  also,  to  show  that  Conover  was  not  the  first  and 
original  inventor  of  the  machine  described  in  his  patent,  gave 
notice  of  several  patents  previously  granted,  which  they  will 
rely  on  in  the  trial  of  this  case. 

During  this  Jitigation,  as  I  have  before  stated,  the  patent  ex- 
pired and,  the  extension  was  granted ;  and  in  the  answer  of  the 
defendants  to  the  amended  and  supplemental  bill,  the  defence 
set  up  is  that  the  extension- of  the  said  patent  is  void,  as  the  ap- 
plication for  the  same  was  not  filed  ninety  days  before  the  ex- 
piration of  the  said  patent. 

Now,  the  first  question  that  presents  itself  in  the  considera- 
tion of  this  cause  is,  was  the  extension  of  the  patent  by  the 
commissioner  legally  granted?  or,  in  other  words,  was  the  ap- 
plication for  the  extension  filed  "at  least^ninety  days  before  the 
expiration  of  the  patent?"  Upon  this  question  I  have  had  no 
difficulty.  The  patent  expired  on  the  last  hour  of  the  15th 
May,  1869,  and  the  application  for  the,  extension  was  filed  on 
the  15th  February,  1869.  The  day  on  which  the  application 
is  filed  is  included,  and  you  have  therefore  ninety  days  before 
the  expiration  of  the  patent. 

In  support  of  the  propriety  of  counting  the  day  upon  which 
the  application  is  filed  in  the  calculation  of  the  ninety  days,  I 
refer  to  the  cases  of  Griffith  and  others  v.  Bogerts  et  aL,  18  How- 
ard, 163;  Sheets  v.  Selden^a  Lessee,  2  Wallace,  190;  The  State  v. 
Smierle,  5  Richardson,  299;  Thoraas  v.  Afflick,  16  Penna.  St. 
Rep.  14;  Childs  v.  Smith,  13  B.  Monroe,  461. 
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In  the  case  in  18  Howard,  165,  the  Supreme  Court  say, 

Where  the  coDStruction  of  the  language  is  doubtful,  courts  will 
always  prefer  that  which  will  confirm  rather  than  destroy  any  boiut 
fide  transaction  or  title. 

It  is  clear  to  me,  therefore,  that  this  application  for  extension 
of  the  letters  was  in  time,  under  the  act  of  1861,  sec.  12. 

The  next  question  is,  what  is  the  true  construction  of  Conover's 
patent  ? 

He  makes  three  claims;  they  are  all  for  combinations. 

He  does  not  claim,  as  new,  any  of  the  constituent  elements  of 
his  combinations.     His  first  claim  is  in  these  words : 

What  I  claim  as  my  invention,  and  desire  to  secure  by  letters 
patent,  is  the  movable  bed  or  carriage  for  carrying  and  advancing 
the  blocks  of  wood  in  combination  with  the  reciprocating  cutters 
operating  at  right  angles  with  the  surface  of  the  bed  or  carriage, 
substantially  as  and  for  the  purpose  specified. 

Now  the  counsel  for  the  defendants  contend  that  the  movable 
bed  or  carriage,  named  in  said  claim,  can  only  mean  a  movable 
bed  with  flanges  on  the  side,  as  described  in  said  patent.  It  is 
true  that  Judge  Hall,  in  his  able  charge  to  the  jury  in  the  case 
of  Conover  v.  Roach  and  others,  held  that  it  meant  a  movable 
bed  or  carriage  as  described  in  patentee's  specifications — that  is, 
having  flanges  on  its  side  to  keep  the  wood  firm  and  in  place. 

Judge  Ingersoll  does  not  touch  this  question  in  his  decision 
in  the  case  of  Conover  y.  Rapp,  and  in  that  case  there  does  not 
appear  to  have  been  any  argument  made  upon  the  flanges  at  all. 

Judge  Shipman  is  very  clear  in  his  construction  of  the  patent 
in  the  case  against  Dorhman  &  Peipho.     He  says : 

The  construction  and  operation  of  the  machine  described  in  the 
patent  are  substantially  as  follows :  a  bed  or  carriage  composed  of 
sectio*us,  linked  together  in  the  form  of  an  endless  chain,  which  is 
made  to  travel  over  a  table  and  around  drivers  or  wheels  placed  at 
each  end.  Blocks  of  wood  of  required  length  of  material  for  fuel 
are  placed  upright  on  this  bed.  Over  the  bed,  at  the  point  where 
the  block  is  to  receive  the  blow  which  splits  it,  is  a  cutter,  made  in 
the  form  of  a  cross,  so  that  the  block  may  be  split  into  small  sticks 
instead  of  slabs  or  boards,  as  would  be  the  case  if  the  cutter  was 
composed  of  only  one  straight  blade.  The  bed,  with  the  block 
thereon,  is  put  in  motion  by  an  intermittent  feed,  and  the  block  ad- 
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vanced  under  the  cutter  at  every  throw  of  the  feed  mechanism, 
measured  by  the  range  at  which  the  feed  mechanism  is  set.  The  cut- 
ter firmly  fastened  above  to  a  stock,  as  the  block  passes  under  it, 
works  up  and  down  with  a  reciprocating  motion,  splitting  the  block 
as  it  descends,  and  then  raising  from  it  so  that  it  may  be  carried  by 
the  bed  a  step  forward,  when  it  descends  and  splits  again.  As  the 
blades  of  the  cutter  rise  they  are  cleared  of  any  pieces  of  wood  that 
may  be  clinging  to  them,  by  a  clearing  plate  fixed  above,  and  into 
which  the  cutter  plays  freely  as  it  rises  or  falls  through  apertures  or 
mortices  in  the  plate.  When  the  machine  is  in  motion  the  bed  not 
only  carries  the  blocks  to  the  point  where  they  are  split  by  the  cut- 
ters, but  it  also  carries  off  the  wood  after  it.  is  split. 

It  must  be  seen  that  he  says  nothing  about  flanges. 

I  incline  to  the  construction  which  claims  a  movable  bed,  with 
or  without  flanges.  While  in  his  specifications  the  patentee  de- 
scribes his  movable  bed  with  flanges,  yet  he  assigns  to  them  no 
specific  function.  Other  parts  have  their  functions  assigned,  but 
these  flanges  have  not.  No  doubt  the  bed  is  better  with  the 
flanges,  and  that  may  be  his  preferred  mode  of  making  it,  but  it 
is  no  part  of  his  patent.  Had  it  been  intended  by  him  to  make 
the  flanges  a  part  of  his  patent  he  would  have  referred  to  them 
and  made  them  a  part  of  his  claims.  But  he  makes  no  mention 
of  the  flanges  in  his  several  claims  at  the  close  of  his  specifica- 
tions, his  claim  being  only  "  for  the  movable  bed  or  carriage  for 
carrying  and  advancing  the  block  of  wood  in  combination,"  etc. 

But  the  wood  is  held  under  the  knives  by  the  clearing  plate 
as  described  in  the  patent.  T  should  therefore  think  that  if  the 
wood  could  be  split  without  the  flanges,  and  I  see  no  reason  why 
it  could  not,  the  flanges  were  not  essential  parts  of  the  Conover 
patent,  although  they  would  no  doubt  be  an  improvement  on  it. 
I  admit  this  is  a  doubtful  point,  but  it  makes  no  difficulty  in 
this  case,  because  I  hold  that  the  machine  used  by  the  defendants 
is  an  infringement  of  the  plaintiff's  patent  even  in  this  particular. 

In  this  ca.se  the  machine  used  by  the  defendants,  represented 
in  the  model  J.  H.  J.,  No.  6,  clearly  infringes  the  Conover  pat- 
ent. Never  was  there  a  clearer  case  of  infringement.  Here  is 
the  movable  bed  or  carriage,  substantially  the  same  as  that  de- 
scribed in  the  patent,  the  reciprocating  cutters  operating  at  right 
angles  with  the  surface  of  the  bed  or  carriage  substantially  as 
described  in  the  patent,  and  these  devices  operate  substantially 
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in  the  same  way  as  described  in  the  patent.  In  the  machines  of 
the  defendants,  as  it  is  alleged  they  are  now  used,  the  outside 
slab  or  bar  of  wood  has  been  removed,  and  a  V  knife  is  used 
instead  of  a  knife  cruciform  in  shape,  but  in  my  opinion  the  ma- 
chine so  modified  would  have  in  substance  the  same  means  of 
supporting  the  blocks  laterally,  as  the  machine  described  in  the 
patent,  for  the  slab  or  inner  bar  of  wood,  next  to  the  frame, 
affords  the  effective  lateral  support  to  the  block  of  wood  at  the 
moment  when  such  support  is  most  needed. 

The  proof,  however,  shows  that  the  outer  side  or  slab  of  wood 
was  upon  the  machines  when  this  bill  was  filed,  but  I  hold  that, 
with  or  without  the  sides,  it  is  a  clear  infringement  to  use  such  a 
machine.  Nor  is  it  necessary  to  resort  to  the  doctrine  of  equiva- 
lents in  this  case,  for  the  matter  is  too  clear  for  dispute.  See 
Winans  v.  Dmmead,  15  Howard,  342. 

It  is  maintained  also  by  the  counsel  for  the  defendants  that 
George  Page  invented  and  made  a  machine  which  antedates  the 
Conover  patent. 

He  also  examined  all  the  testimony  relating  to  the  Shaw  model, 
and  said  that  all  of  it  merely  showed  the  making  of  a  model,  and 
not  of  any  practical  working  machine,  which  was  necessary  to 
overthrow  a  patent. 

He  therefore  held  that  the  complainant  was  entitled  to  a  per- 
petual injunction,  notwithstanding  the  suggestion  of  the  counsel 
for  defendants,  that  his  right  to  an  injunction  had  been  lost  by 
the  laches  of  the  complainant.  The  court  held  that  there  was 
no  such  laches  or  abandonment  as  would  justify  a  court  of  equity 
in  withholding  an  injunction,  and  referred  for  authority  to  1 
Story,  282. 

The  court  then  passed  a  decree  directing  a  perpetual  injunction 
to  issue  against  the  defendants,  and  referring  the  case  to  the 
master  in  chancery  to  state  accounts,  reserving  his  decision  as  to 
the  precise  mode  of  adjusting  them  for  a  future  order  of  the 
court,  and  decreed  the  costs  to  be  paid  by  the  defendants. 

Wm,  Pinkney  Whyte,  Chas.  M.  Keller^  R.  Maaorif  for  com- 
plainant8. 

I,  Nevett  Steele,  J.  H,  B.  Latrobe,  for  defendants. 
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United  SUUes  District  Court,  Eastern  District  of   Virginia, 

April  3d,  1878. 

In  re  Charles  T.  Binford. 

Where  a  sale  of  goods  is  made  on  condition  that  the  title  of  the  vendor  is  not  to 

pass  until  the  purchase-money  shall  be  paid,  and  the  goods  are  delivered 

to  the  vendee : 
Heldy  That  such  a  stipulation  is  valid  ;  and,  if  all' taint  of  fraud  is  disproved,  a 

subsale  of  the  goods  by  the  vendee,  before  payment  in  full  to  the  vendor, 

will  not  affect  the  title  of  the  original  vendor. 
The  possession  of  goods  does  not  of  itself  carry  along  with  it  the  property  in 

them,  nor  of  itself  identify  the  real  owner  of  them. 
In  Virginia  the  possession  of  the  fixtures  and  outfit  of  a  tobacco  manufactory 

does  not  create  the  presumption  that  the  title  to  them  is  in  the  person 

using  them. 
The  decision  of  the  District  Court  affirming  the  above  principles,  reversed  by 

the  Circuit  Court  on  appeal,  on  the  ground  that  the  original  vendor  had 

lost  his  rights  by  laches. 

On  exceptions  of  John  J.  Binford  to  the  register's  report  of 
the  liens  and  their  priorities  binding  upon  the  bankrupt's  estate. 

The  facts  of  the  case  appear  in  the  opinion  of  the  judge  of  the 
District  Court,  which  was  as  follows  : 

HUGHES,  J. — This  is  a  contention  between  John  J.  Bin- 
ford, of  Richmond,  and  Dohan,  Carroll  &  Co.,  of  New  York,  as 
to  which  shall  be  paid  in  full  their  claim  against  John  H.  Grea- 
nor  out  of  the  proceeds  of  the  sale  of  certain  property  of  the 
bankrupt. 

I  think  the  facts  of  the  case  are  as  follows :  It  seems  that  cer- 
tain tobacco-manufacturing  fixtures  and  property  were  sold  by 
Cook  &  Laughton,  auctioneers,  at  auction,  in  Richmond,  on 
March  11th,  1873.  They  were  paid  for  by  John  J.  Binford  in 
cash  ;  the  whole  price  of  the  goods  purchased  amounting  to  five 
thousand  two  hundred  and  thirty-nine  dollars  and  sixty-four 
cents.  In  making  up  that  sum,  Binford  used  a  note  of  John  H. 
Greanor  for  one  thousand  three  hundred  and  sixty  dollars,  given 
him  by  Greanor  for  the  purpose.     Binford   had  this  note  dis- 


296  In  re  Charles  T.  Binpord. 


Opinion  of  the  court. 


counted  on  his  own  credit,  as  a  means  of  making  up  the  amount 
of  cash  purchase-money  due  for  the  goods. 

There  was  immediately  afterwards  another  transaction  in 
respect  to  this  specific  property.  Greanor  and  his  son-in-law, 
Charles  T.  Binford  (who  was  the  son  of  John  J.  Binford),  were 
tobacco  manufacturers.  I  believe  the  evidence  shows  that  at 
that  time  Charles  T.  Binford  was  in  the  employment  of  Greanor. 
At  all  events,  it  is  very  plain  that  John  J.  Binford's  purchase  of 
the  property  in  question  was  made  as  a  means  of  aiding  his  son 
Charles  in  business.  These  being  the  social  relations  subsisting 
between  the  three  men,  John  J,  Binford  and  John  H.  Greanor, 
immediately  after  Binford's  purchase  of  the  property,  made  an 
agreement  with  each  other  that  Greanor  should  take  charge  of 
the  property,  and  use  it  for  the  purpose  of  carrying  on  the  busi- 
ness of  a  tobacco  manufacturer;  that  he  should  pay  John  J. 
Binford  for  the  property  the  price  which  it  had  cost  at  auction ; 
and  that  John  J.  Binford  should  continue  to  be  the  owner  of  the 
property  until  Greanor  should  complete,  by  payments  made  from 
time  to  time,  the  reimbursement  to  Binford  of  the  purchase- 
money.  Greanor  was  to  pay  as  rent  for  the  property  a  rate  equal 
to  eight  per  cent,  of  the  amount  due  to  Binford.  This  under- 
•standing  may  have  been  had,  and  probably  was  had,  before  the 
time  of  the  auction  sale.  At  all  events,  Greanor,  who  under- 
stood what  ought  to  be  the  value  of  the  several  articles  sold,  did 
the  bidding  at  the  sale  ;  Binford,  not  being  a  tobacco  manufac- 
turer, not  himself  making  the  bids.  The  account  of  the 
auctioneers  was  made  out  against  Binford ;  and  the  purchase- 
money  was  paid  by  him. 

Greanor  thereupon  went  into  the  business  of  manufacturing 
tobacco,  using  the  outfit  which  had  thus  been  supplied  by  John 
J.  Binford.  I  will  here  remark  that  it  is  quite  customary  in 
Richmond,  and  other  Virginia  cities  and  towns,  for  tobacco 
fixtures  and  other  property  used  in  the  tobacco  manufacture  to 
be  used  by  manufacturers  who  are  not  themselves  owners  of  such 
outfits  ;  and  that  the  possession  of  such  property  by  manufactu- 
rers does  not  and  is  not  taken  to  imply  ownership  ;  and  that  the 
using  of  such  property  by  persons  not  owning  it  does  not  raise 
a  presumption  of  fraudulent  intent     As  appears  in  this  case. 
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these  outfits  are  quite  costly ;  and  it  is  not  for  the  interest  of 
trade,  and  it  is  not  the  policy  of  the  law,  to  require  the  owner- 
ship of  such  property  to  attend  the  possession,  and  to  identify 
the  real  owner. 

Greanor  went  on  with  the  business  of  manufacturing  tobacco 
in  Richmond,  with  the  use  of  this  property,  from  March,  1873, 
to  February  11th,  1876.  During  that  interval  of  time  he  made 
payments  to  John  J.  Binford,  at  different  dates  down  to  Novem- 
ber 20th,  1875,  of  such  sums  as  left  the  balance  then  due  at  the 
amount  of  one  thousand  five  hundred  and  fifty-eight  dollars  and 
seventy-two  cents.  No  bill  of  sale  or  writing  had  ever  passed 
from  Binford  to  Greanor  in  reganl  to  this  transaction  ;  no  paper 
of  any  sort  was  put  on  public  record ;  and  now  the  amount  due 
to  Binford  is  about  one  thousand  seven  hundred  and  thirty-one 
dollars  and  thirty-one  cents. 

On  the  11th  of  February,  1876,  Greanor,  having  occasion  to 
settle  an  old  debt  due  to,,  and  to  borrow  additional  money  from, 
the  firm  of  Dohan,  Carroll  &  Co.,  of  New  York,  made  a  deed 
of  trust,  by  which  he  conveyed  the  property  which  had  been  pro- 
cured for  him  by  Binford  as  has  been  described,  and  some  other 
property  in  his  tobacco  factory,  to  a  trustee  in  trust  to  secure  the 
payment  of  fifty-five  hundred  dollars  to  the  New  York  firm. 
No  mention  was  made  at  the  time  to  Dohan,  Carroll  &  Co.  of 
the  title  of  John  J.  Binford ;  and  no  mention  of  this  deed  was 
made  to  John  J.  Binford,  who  remained  ignorant  of  its  existence 
until  the  following  April.  On  the  15th  of  April,  1876,  Greanor 
made  a  sale  and  deed  of  assignment,  by  which  he  conveyed  to 
his  son-in-law,  Charles  T.  Binford,  all  the  property  which  he 
had  previously  transferred  by  deed  of  trust  for  the  benefit  of 
Dohan,  Carroll  &  Co.  The  consideration  of  this  transfer  to 
Charles  T.  Binford  was  the  latter's  undertaking  to  pay  off  debts 
of  Greanor  to  the  amount  of  eight  thousand  eight  hundred  and 
five  dollars  and  thirteen  cents,  as  shown  by  a  schedule  attached 
to  the  deed  of  assignment,  in  which  schedule  it  appears  that  five 
thousand  dollars  was  then  due  to  Dohan,  Carroll  &  Co.,  and  one 
thousand  five  hundre<l  dollars  due  to  John  J.  Binford.  Greanor's 
deed  of  assignment  to  Charles  T.  Binford  made  mention  of  the 
deed  of  trust  which  had  been  executed  in  February  preceding  for 
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the  benefit  of  Dohan,  Carroll  &  Co. ;  and  of  the  fact  that  the 
claim  of  John  J.  Binford  was  "  secured  by  title  retained  to  nearly 
the  whole  of  said  property  except  the  engine  and  boiler;"  that 
is  to  say,  the  property  used  by  Greancjr  in  his  tobacco  factory, 
and  embraced  in  the  terras  of  the  deed  of  trust. 

After  this  assignment,  Charles  T.  Binford  went  on  with  the 
business  of  manufacturing  tobacco  until  his  bankruptcy,  which 
occurred  on  the  8th  November,  1877.  At  an  early  stage  of  the 
bankruptcy,  the  property  which  is  the  subject-matter  in  which 
the  present  contention  originated  was  sold  by  consent,  under  an 
order  of  this  court,  and  the  proceeds  of  sale  not  being  sufficient 
to  pay  off  in  full  the  two  claims  of  John  J.  Binford,  and  of 
Dohan,  Carroll  &  Co.,  the  question  now  to  be  determined  is, 
which  is  entitled  first  to  be  paid  ?  it  appearing  from  the  register's 
report  that  one  thousand  seven  hundred  and  thirty-one  dollars 
and  thirty-one  cents  is  the  amount  due  to  Binford;  and  four 
thousand  four  hundred  and  seventy-three  dollars  and  ninety-six 
cents  the  amount  due  to  Dohan,  Carroll  &  Co.;  while  the  fund 
applicable  to  these  two  claims  only  amounts  to  five  thousand 
three  hundred  and  eighty-three  dollars  and  two  events. 

The  real  question  is  as  to  the  title  and  ownership  of  the  prop- 
erty on  the  11th  February,  1876,  when  Grcanor  made  his  deed 
of  trust  in  favor  of  Dohan,  Carroll  &  Co.  Was  it  Greanor's 
property,  and  had  he  power  to  make  title  to  it  in  prejudice  of 
the  right  of  John  J.  Binford  to  be  paid  what  was  due  him  under 
the  agreement  which  had  been  made  between  himself  and  Greanor 
in  March,  1873?  I  can  see  no  taint  of  fraud  in  the  transaction 
of  March,  1873.  Indeed  the  character  of  the  parties  is  such  as 
to  forbid  the  surmise  of  any  intentional  fraud.  The  transaction 
was  a  natural  one,  growing  spontaneously  out  of  their  personal 
relations  to  each  other.  There  is  no  feature  in  it  which  suggests 
the  imputation  that  it  was  intended  to  delay,  defraud,  or  hinder 
creditors  in  their  rights.  From  motives  of  affection  which  do 
him  honor,  Mr.  Binford  had  bought  the  property  constituting 
the  outfit  of  a  tobacco  manufactory,  and  paid  for  it.  He  had 
bought  it,  not  for  his  own  use,  tobacco  manufacturing  not  being 
his  business,  but  for  Greanor,  with  whom  his  son  was  associated 
in  that  business.    Both  Greanor  and  his  son  were  without  capital, 
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and  probably  without  credit;  a  thing  not  unusual  with  tobacco 
manufacturers,  whose  trade  is  subject  to  great  vicissitudes.  He 
therefore  gave  Greanor  the  use  of  this  outfit  for  his  business,  in 
a  manner  to  show  that  he  did  not  desire  to  make  profit  on  his 
transaction ;  but  only  sought,  while  putting  Greanor  on  his  feet 
in  business,  to  incur  no  loss  by  his  act.  The  requirements  of 
Davis  V.  Turnery  4  Grattan,  422,  and  of  Curd  v.  Miller^  7  Grat- 
tan,  187,  are  fully  satisfied  by  the  evidence  taken  in  the  case. 

I  see  nothing  illegal  in  the  contract  or  agreement  which  J.  J. 
Binford  made  with  Greanor.  The  property  was  his  by  purchase. 
It  was  competent  for  him  to  lend  or  hire  it  to  Greanor.  It  was 
competent  for  him  (and  not  unusual  in  like  cases  in  Virginia)  to 
hire  Greanor  this  outfit  for  manufacturing  tobacco,  upon  the 
terms  which  were  in  fact  agreed  between  them.  By  that  agree- 
ment the  title  to  the  property  was  not  to  pass  from  Binford  to 
Greanor  until  Greanor  should  have  fully  paid  for  it.  And,  if 
it  was  competent  for  the  two  men  to  stipulate  that  until  the  whole 
purchase-price  ifas  paid  the  title  should  remain  in  Binford,  then 
the  title  remained  in  Binford  until  the  last  cent  was  paid. 

The  authorities  are  conclusive  on  the  right  of  a  vendor  to 
stipulate  for  a  retention  of  title,  after  surrender  of  possession, 
until  the  performance  of  conditions  agreed  upon  as  precedent  to 
the  passing  of  the  title.  (The  last  I  have  observed  is  that  of 
Fosdick  v.  Schall,  8  Otto.) 

The  first  case  I  know  of  in  which  this  principle  was  laid  down 
was  that  of  Mires  v.  Soleboy,  2  Modern  Reports,  243.  There 
the  title  had  been  reseryed  aft^r  the  delivery  of  a  flock  of  sheep 
until  the  vendee  should  at  a  certain  day  pay  the  purchase-price. 
The  vendor  made  a  second  sale  before  payment,  and  the  sale  was 
held  to  be  good  against  the  first  vendee.  That  was  a  stronger 
case  for  the  defendant  than  the  one  at  the  bar,  because  it  was  the 
person  in  Binford's  place  whose  sale  was  held  to  be  valid,  and 
not  the  person  in  Greanor's  place. 

Benjamin,  in  his  work  on  Sales,  treating  of  sales  of  personal 
property,  says  : 

Section  320.  Third  rule. — To  these  may  be  added,  where  the 
buyer  is  by  the  contract  bound  to  do  aoything  as  a  conditiou  either 
precedent  or  concurrent,  on  which  the  passing  of  the  property  de- 
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pends,  the  property  will  not  pass  until  the  condition  be  fulfilled,  even 
though  the  goods  have  been  actually  delivered  into  the  possession  of 
the  buyer. 

Where  there  is  a  condition  precedent  attached  to  a  contract  of  sale 
and  delivery^  the  property  does  not  vest  in  the  purchaser  on  delivery, 
nor  until  he  performs  the  condition  or  the  seller  waives  it,  and  the 
right  continues  in  the  vendor  even  against  creditors  and  subsequent 
purchasers  of  the  vendee.  2  Kent's  Commentaries,  497,  12th  edition, 
note  1,  and  numerous  cases  there  cited  ;  27  Missouri,  45 ;  7  Blatch- 
ford,  548 ;  2  Pickering,  512  ;  2  Hill  (New  York),  326 ;  4  Hill  (New 
York),  449  ;  18  New  York,  552;  114  Massachusetts,  376;  3  T.  & 
C.  (New  York),  380,  644. 

Where  these  goods  are  sold  at  a  fixed  price,  1;o  be  paid  on  a  cer- 
tain day,  and  delivery  is  made  upon  an  agreement,  express  or  im- 
plied^ that  until  the  price  is  paid  the  title  is  to  remain  in  the  vendor, 
payment  is  a  condition  precedent,  and,  until  performance,  the  prop- 
erty is  not  vested  in  the  purchaser.  7  Gray,  155,  158  ;  4  Vermont, 
558 ;  25  Michigan,  48  ;  8  Gray,  158 ;  18  Vermont,  182 ;  9  New 
Hampshire,  298 ;  15  Gray,  225  ;"  24  Vermont,  55  ;  12  New  Hamp- 
shire, 298;  4  Cushiug,  195;  22  Vermont,  203;  11  New  Hampshire, 
230;  1  Rice,  121;  45  Vermont,  118  ;  12  Iredell  (North  Carolina), 
268;  98  Massachusetts,  149-150;  38  Vermont,  448  ;  103  Massachu- 
setts, 522;  8  Vermont,  151. 

And  such  agreement  is  valid,  though  the  goods  were  not  in  exist- 
ence so  as  to  be  a  subject  of  bargain  and  sale  when  the  agreement 
was  made,  if,  when  delivered,  they  were  delivered  under  the  agree- 
ment. 114  Massachusetts,  376.  The  vendor  in  such  cases  may  re- 
claim the  goods,  where  the  price  has  not  been  paid,  even  from  one 
who  has  purcliased  ihemov  taken  a  "mortgage  of  them  from  this  vendee 
in  good  faith  and  without  notice,  98  Massachusetts,  149;  3  Gray, 
545;  40  New  York,  314;  114  Massachusetts,  376  ;  5  Gray,  306;  45 
New  York,  499 ;  109  Massachusetts,  376 ;  8  Gray,  241 ;  79  Penn- 
sylvania, 488;  15  Kansas,  600;  49  Maine,  219;  46  Illinois,  319  ; 
25  Michigan,  48;  45  Vermont,  4,  18,  118,  122. 

Good  faith  does  not  aid  the  purchasers  in  such  cases,  because  their 
vendors,  having  no  title  to  the  property,  could  convey  none.  Such 
purchasers  hold  the  same  legal  condition  as  do  bona  fide  purchasers 
of  stolen  goods.  8  Gray,  159,  160. 

In  Connecticut,  where,  as  throughout  New  England,  the  law 
of  sales  has  been  most  diligently  studied,  in  the  case  of  Forbes  v. 
Marsh,  15  Conn.  384,  Williams,  C.  J.,  used  the  following  lan- 
guage: 

In  this  class  of  cases  the  vendee  comes  into  possession  of  property 
which  was  known  to  belong  to  another  man.  Whether,  therefore, 
the  vendee  had  borrowed  it,  or  hired  it,  or  purchased  it,  becomes  a 
matter  of  inquiry,  and  ought  to  be  ascertained  by  him  who  proposes 
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to  trust  his  property  upon  the  faith  of  this  appearance ;  for  the  law 
offers  its  protecting  shield  to  those  who  attempt  to  protect  themselves. 
Accordingly,  we  find  that  all  these  cases'  of  conditional  sales,  made 
bona  fide,  have  been  held  good  against  attaching  creditors,  as  well 
as  between  the  parties.  In  the  cases  above  cited  from  New  York 
and  Massachusetts,  Strong  v.  Taylor,  2  Hill,  326;  Hussey  v.  Thorn- 
ion,  4  Mass.  405 ;  and  Barrett  v.  Pritchard,  2  Pick.  512,  the  claim 
was  made  by  creditoi's.  So,  too,  in  the  cases  of  Vincent  v.  Cornell, 
13  Pick.  294;  Fairbank  v.  Phelps,  22  Pick.  535;  and  Patfen  v.  Smith, 
5  Conn.  201,  tlie  same  principle  was  recognized,  though  the  cases 
may  have  been  determined  on  other  points. 

Nor  is  the  law  thus  laid  down  contrary  to  good  morals  or 
public  policy. 

I  conclude,  therefore,  on  the  strength  of  these  authorities,  that 
the  title  in  the  property  which  Binford  purchased  on  the  llth  of 
March,  1873,  and  then  delivered  to  Greanor,  was  still  in  Binford 
when  Greanor  raade  his  deed  in  favor  of  Dohan,  Carroll  &  Co., 
on  the  llth  of  February,  1876. 

And  the  next  question  is,  whether  that  deed  could  have  the 
effect ji^f  defeating  John  J.  Binford's  title  in  the  property,  which 
by  his  agreement  with  Greanor  was  not  to  terminate  until  after 
all  the  purchase-price,  which  had  been  agreed  to  be  paid  by 
Greanor,  had  been  paid.  As  to  the  legal  title,  the  property  was 
still  Binford's  on  the  llth  of  February,  1876.  Did  or  could 
Greanor's  deed  of  that  date  have  the  effect  of  conveying  the  prop- 
erty, in  prejudice"  of  Binford's  title?  I  think  not,  for  very 
plain  reasons. 

It  is  an  elementary  principle  of  law  that  nemo  dot  quod  non 
habet.  The  title  to  this  property  was  not  in  Greanor,  and  he 
could  not  convey  a  title  which  was  not  in  him.  The  finder  of 
lost  property  cannot,  by  sale  and  delivery,  pass  away  the  title  of 
the  owner  who  lost  it.  The  thief  who  has  stolen  property  can- 
not, by  sale  and  delivery,  convey  it  to  a  person  who  buys  it  from 
him  and  pays  him  full  value.  There  is  no  principle  more  clearly 
settled  in  the  law  of  all  countries  than  the  principle  that  the 
mere  possession  of  personal  property  does  not  confer  title.  In 
England  an  exception  to  the  general  rule  in  regard  to  markets 
overt  and  the  city  of  London  prevails ;  but  these  exceptions  are 
not  allowed  in  this  country.  The  rule  of  caveat  emptor  holds 
universally  with  us  in  regard  to  personal  property.     In  the  in- 
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terest  of  commerce,  certain  forms  of  choses  in  action,  "  payable  to 
bearer,"  are  held  to  pass  by  mere  delivery ;  but  I  know  of  no 
instance  in  which  specific  property,  not  owned  by  the  person  in 
possession,  has  been  held  t6  have  been  validly  sold  and  transferred 
by  him  in  prejudice  of  the  real  owner. 

There  have  been  a  few  cases  in  the  English  courts,  in  which 
it  has  been  intimated  that  sales  by  persons  holding  property  not 
their  own,  where  these  persons  have  held  and  passed  the  muni- 
ments of  title  to  the  property  (such  as  bills  of  lading),  might 
pei'chance  be  good,  but  there  are  no  definite,  authoritative  de- 
cisions establishing  even  these  exceptional  cases.  The  cases  lean- 
ing most  strongly  in  favor  of  such  an  exception  are  those  of 
Boyston  et  al.  v.  Coles,  6  M.  &  S.  14;  McGregor  v.  Thwaites  et 
al,  2  B.  &  C.  24;  and  Williams  v.  Barton,  3  Bing.  139.  In 
the  last-named  case,  which  wa-?  one  where  strong  equities  existed 
in  favor  of  the  purchasers  from  a  person  who  had  possession  of 
and  had  sold  personal  property  not  really  his  own  (it  was  a  case 
in  the  English  Court  of  Exchequer  Chamber),  Mr.  Chief  Justice 
Best  said : 

Had  I  authority  to  alter  the  law,  as  the  mode  of  carrying  on  com- 
merce has  altered,  I  would  say  that,  when  the  owner  of  property 
conceals  himself,  whoever  can  prove  a  good  title  under  the  person 
whom  the  concealed  owner  permits  to  hold  it,  should  retain  that 
property  against  the  owner.     But  this  is  not  the  law  of  England. 

Possession  is  not  proof  of  property The  exception  in  our  law 

(of  sales  in  market  overt  by  persons  having  property  in  possession) 
proves  that  if  a  person  acquires  possession  of  property  in  any  mode 
other  than  in  marked  overt  he  cannot  keep  it  against  the  owner. 

It  is  only  where  the  title  to  property  is  evidenced  by  muni- 
ments of  title,  and  these  instruments  are  left  by  the  owner  in  the 
hands  of  the  person  in  possession,  and  that  person  is  enabled,  by 
these  muniments  of  title,  to  hold  himself  out  as  the  owner  of  the 
property,  that  there  can  even  be  a  question  whether  that  person 
can,  by  sale,  pass  title  to  a  bona  fide  purchaser.  A  pawnee  can- 
not, as  a  general  rule,  have  a  better  title  than  the  pawner,  or  a 
vendee  than  a  vendor ;  and  it  is  only  where  the  owner  of  goods 
has  lent  himself  to  accredit  the  title  of  another  person,  by  placing 
in  his  power  those  symbols  of  property  which  usually  accom- 
pany and  evidence  the  title,  and  has  thus  enabled  him  to  hold 
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himself  out  as  owner  and  purchaser  of  them,  that  even  a  question 
can  arise  whether  one,  other  than  the  owner  of  goods,  can  sell  the 
title  of  them. 

A  case  of  this  sort  was  that  o(  Boyson  v.  Coles,  in  6  M.  &  W. 
24 ;  and  it  was  there  held  that,  in  spite  of  the  equities  shown  in 
the  case,  the  vendee  of  property  took  only  such  title  as  the  vendor 
held,  and  was  bound  by  the  rule,  caveat  emptor ,  and  could  not 
pass  the  real  owner's  title  to  the  property.  In  Dyer  v.  Pearsoriy 
3  B.  &  C.  42,  Ch.  J.  Abbott  said : 

The  t^eneral  rule  of  the  law  of  England  is,  that  a  man  who  has  no 
authority  to  sell  cannot,  by  making  a  sale,  transfer  the  property  to 
another.  There  is  one  exception  to  that  rule,  viz. :  the  case  of  sale  in 
market  overt.  .  .  .  Now,  this  being  the  rule  of  law,  I  ought  (it  was 
on  a  motion  for  a  new  trial)  either  to  have  told  the  jury,  that  even 
if  there  was  an  unsuspicious  purchase  by  the  defendants,  yet  as  Smith 
had  no  authority  to  sell,  they  should  find  their  verdict  for  the  plain- 
tiff; or  I  should  have  left  it  to  the  jury  to  say  whether  the  plaintiffs 
had,  by  their  own  conduct,  enabled  Smith  to  hold  himself  forth  to  the 
world  as  having  not  the  •possession  only,  but  the  property  ;  for,  if  the 
real  owner  of  goods  suffer  another  to  have  possession  of  his  property, 
and  of  those  documents  which  are  the  indicia  of  property,  then,  perhaps, 
a  sale  by  such  a  person  would  bind  the  true  owner.  That  would  be 
the  most  favorable  way  of  putting  the  ca^se  for  the  defendant ;  and  that 
question,  if  it  arises  upon  the  evidence,  ought  to  have  been  submit- 
ted to  the  jury.  It  is  unnecessary  to  consider  what  would  be  the 
effect  of  the  evidence  upon  that  question. 

But  the  word  perhaps,  used  by  the  learned  judge,  shows  that 
it  is  still  a  question  whether  possession  of  the  property  and  of  the 
documentary  muniments  of  title,  and  the  holding  himself  out  as 
the  owner,  enables  the  holder  to  pass  a  title. 

In  the  light  of  the  decisions  which  I  have  noticed,  I  do  not 
think  there  can  be  a  doubt  of  the  law  on  this  subject.  The  title 
of  Binford  in  the  property  in  question  still  existed  on  the  11th 
of  February,  1876.  It  was  not  in  Greanor;  and,  therefore, 
Greanor's  sale  of  the  property  was,  in  fact,  only  a  sale  of  his  in- 
terest in  the  property.  It  was  a  sale  which  was  subject  to  the 
title  of  Binford ;  and  I  will  therefore  make  a  decree  directing 
that  the  report  of  the  register  be  confirmed,  subject  to  the  excep- 
tions made  to  it  by  John  J.  Binford,  which  are  sustained. 

From  the  decree  of  the  District  Court  based  on  the  foregoing 
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opinion,  there  was  an  appeal  to  the  supervisory  jurisdiction  of  the 
Circuit  Court,  which  reversed  the  decree  for  reasons  stated  in  the 
following  opinion  of 

BOND,  J. — This  is  a  dispute  between  John  J.  Binford,  of 
Richmond,  and  Dohan,  Carroll  &  Co.,  of  New  York,  as  to 
which  of  the  parties  has  the  prior  right  to  have  its  claim  against 
John  H.  Greanor  paid  in  full  out  of  the  proceeds  of  the  sale  of 
certain  property  of  the  bankrupt. 

Dohan,  Carroll  &  Co.  claim  under  a  deed  of  trust  made  by 
Greanor  for  their  benefit,  dated  11th  February,  1876 ;  and  J.  J. 
Binford  under  a  lien  for  unpaid  purchase-money,  or  on  the 
ground  that  the  sale  of  March,  1873,  by  J.  J.  Binford  to  Grea- 
nor was  a  conditional  sale. 

The  facts  of  the  case,  briefly  stated,  seem  to  me  to  be  as  fol- 
lows. On  the  11th  of  March,  1873,  J.  J.  Binford  bought  at 
auction  certain  tobacco-manufacturing  fixtures,  paying  for  them 
the  sum  of  five  thousand  two  hundred  and  thirty-nine  dollars 
and  sixty-four  cents,  partly  in  cash  and  partly  by  a  note  for  one 
thousand  three  hundred  and  sixty  dollars,  given  him  by  Greanor 
for  the  purpose.  Immediately  afterward  possession  of  these  fix- 
tures was  given  to  Greanor  by  J.  J.  Binford,  no  bill  of  sale  or 
other  written  document  passing  between  them  ;  but  it  is  alleged 
by  Binford,  it  being  agreed  that  the  transaction  should  be  a  con- 
ditional sale,  and  that  title  to  the  fixtures  should  not  pass  to 
Greanor  until  all  the  purchase-money  should  be  paid.  The  books 
of  the  parties  show  that  from  time  to  time  Greanor  did  pay  large 
sums  of  money  to  Binford  in  settlement  of  this  account,  amount- 
ing altogether  to  about  four-fifths  of  the  debt,  with  interest. 

On  the  11th  of  February,  1876,  Greanor,  being  in  need  of  a 
further  advance  of  money,  to  carry  on  the  business  of  manufac- 
turing tobacco,  upon  which  he  had  entered  with  the  fixtures 
obtained  from  Binford,  applied  to  Dohan,  Carroll  &  Co.,  his 
correspondents  in  New  York.  To  secure  this  new  loan  and  his 
previous  indebtedness,  Greanor  gave  a  deed  of  trust  to  Dohan, 
Carroll  &  Co.  of  his  property  in  these  fixtures,  under  which 
deed  they  now  claim. 


In  re  Charles  T.  Binford.  305 

opinion  of  the  court. 

Some  time  after  this  Greanor  transferred  all  his  property  in 
said  fixtures  to  Charles  Binford,  by  an  instrument  which  recited 
the  deed  of  trust  given  to  Dohan,  Carroll  &  Co.,  and  certain 
other  debts,  and  which  expressly  made  the  transfer  subject  to 
said  debts.  Shortly  after  C.  Binford  became  bankrupt  and  the 
property  was  sold. 

Such  being  the  facts,  briefly  stated,  let  us  examine  the  grounds 
on  which  each  party  claims  the  precedence. 

First,  as  to  the  "  lien  for  unpaid  purchase-money  "*  claimed 
by  Binford.  Possession  is  indispensable  to  the  existence  of  a 
lien,  and  an  abandonment  of  the  custody  of  the  property  over 
which  the  right  extends  divests  the  lien.  In  such  a  case  the  ven- 
dor is  deemed  to  surrender  the  security  he  has  upon  the  goods, 
and  to  trust  to  the  personal  responsibility  of  the  vendee.  3  Par., 
Contracts,  243-4,  cases  there  cited. 

There  is  no  better  settled  rule  of  law  than  this,  and  the  reason 
of  it  is  most  obvious.  For  were  it  not  so  there  would  be  no  safety 
in  any  purchase  of  personal  property.  It  would  require  as  long 
and  as  anxious,  as  well  as  a  far  more  difficult  search  into  the  title 
of  the  vendor  of  a  horse,  as  is  required  into  the  title  to  a  house. 
For  the  purchaser  would  have  to  assure  himself  that  each  owner 
had  paid  in  full  the  purchase- money  to  the  previous  owner  ever 
since  the  animal  was  foaled  in  order  to  avoid  some  one  taking 
possession  under  a  "lien  for  unpaid  purchase-money/' 

It  is  alleged,  however,  that  the  transaction  by  which  the  fix- 
tures passed  to  Greanor  from  J.  J.  Binford,  was  a  conditional 
sale,  and  that  the  title  to  them  was  not  to  pass  to  Greanor  until 
all  the  purchase-money  was  paid.  It  is  perfectly  competent  for 
two  parties  to  make  such  an  agreement,  and  between  the  vendor 
and  vendee  it  is  unquestionably  good,  the  vendee  taking  no  title 
until  the  whole  of  the  purchase-money  is  paid.  How  it  affects 
the  rights  of  bona  fide  sub  vendees,  for  a  valuable  consideration 
and  without  notice,  or  of  attachment  creditors,  is  another  and 


*  No  claim  of  lien  was  asserted  in  the  District  Court,  and  in  the  language 
quoted,  if  quoted  correctly,  the  word  "lien"  must  have  been  inadvertently 
iised ;  the  question  was  simply  one  of  tide  not  of  lien. 
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more  difficult  question,  upon  which  the  authorities  are  divided. 
It  seems,  however,  to  be  settled  that  there  must  be  an  express 
agreement  to  that  effect,  and  that  the  burden  of  proof  is  upon  the 
vendor  who  claims  against  creditors  of  the  vendee;  moreover,  it 
being  in  the  nature  of  a  secret  agreement,  it  is  not  looked  upon 
with  favor  and  must  be  strictly  proved.  Leighton  v.  Steams, 
19  M.  E.  154  J  Haggarty  v.  Palmer ,  6  Johns.  Ch.  437  ;  Keeler 
y.  Field,  1  Paige,  315;  S7nUh  v.  LycmSy  1  Seld.  41. 

Moreover  the  vendor  must  be  guilty  of  no  laches  in  permitting 
the  subsale,  for  if  he  be  he  is  estopped  to  deny  the  title  of  his 
vendee.     Benj.,  Sales,  580-81.  Cases  cited. 

Now  applying  these  rules,  it  seems  to  me  that  there  is  no  suf- 
ficient proof  of  an  express  agreement  made  at  the  time  of  the 
sale,  nor  do  the  subsequent  acts  of  the  parties  tend  to  show  that 
there  was  any  such  express  agreement  between  them.  And, 
moreover,  if  there  were  such  proof  the  vendor  (Binford)  has  been 
guilty  of  such  laches  as  to  estop  him  from  claiming  the  benefit 
of  it.  For  if  there  was  such  an  agreement  as  claimed,  yet  the 
vendor  silently  allowed  the  vendee,  first,  to  make  a  deed  of  trust 
of  the  property,  then  to  convey  it,  and  finally  allowed  it  to  be 
sold  for  the  benefit  of  the  creditors  of  the  sub  vendee.  Can  he 
now  come  forward  and  say  that  in  point  of  fact  the  title  had  al- 
ways remained  in  himself?  To  quote  the  words  of  Tindal,  C.  J., 
in  a  similar  case: 

He,  the  vendor,  is  estopped  by  his  own  admissions,  for  unless  this 
amount  to  an  estoppel  the  word  may  as  well  be  blotted  from  the  law. 

Binford  then  can  claim  no  priority  over  other  unsecured  cred- 
itor, and  the  report  of  register  Atkins  should,  I  think,  have 
been  confirmed,  and  an  order  will  be  passed  accordingly  reversing 
that  of  the  District  Court. 
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United  States  Circuit  Court,  Eastern  District  of  Virginiay  at 

Richmond^  July  Term,  1879. 

Atkins  &  Co.  et  al.  v.The  Petersburg  Railroad  Company. 

On  the  Petition  of  Hiram  Sibley,  John  B.  Davis, 
Thomas  Wilson,  and  J.  D.  Evans. 

When  the  company  defendant  was  in  difficulty,  before  the  appointment  of  a 
receiver,  from  its  employees  threatening  to  strike  for  the  non-payment  of 
wages  due  for  months  past,  and  on  appeal  by  its  officers  to  the  petitioners, 
who  were  holders  of  bonds,  they  advanced  the  money  necessary  for  the 
payment  of  the  back  wages  due,  on  a  distinct  understanding  that  they 
should  be  reimbursed  out  of  the  first  net  earnings  of  the  company,  and  that 
the  money  advanced  should  be  paid  to  the  employees ;  and  afterwards,  be- 
fore their  reimbursement,  the  road  went  into  the  custody  of  the  court  under 
the  appointment  of  a  receiver. 

Held,  that  the  advances  must  be  paid  in  preference  to  the  claims  of  mortgagees, 
out  of  income  accruing  while  the  road  was  in  the  custody  of  the  court. 

In  equity. 

Frank  W.  Christian  appeared  for  the  petitioners. 

H.  H,  Marshall  and  J.  Wesley  Friend,  for  (he  trustees  of  the 
mortgagees. 

The  opinion  of  the  court  recites  the  facts  of  the  case. 

HUGHES,  J. — The  petitioners,  Hiram  Sibley,  John  B. 
Davis,  Thomas  Wilson,  and  J.  D.  Evans  ask  for  payment,  in 
preference  to  bonds  held  under  first  and  second  mortgages,  of  cer- 
tain moneys  advanced  to  the  president  of  the  Petersburg  Railroad 
Company,  after  default  in  payment  of  certain  coupons  and  before 
the  filing  of  the  bill  for  the  appointment  of  a  receiver.  The  ad- 
vance was  made  on  an  understanding  with  the  president  and 
directors  that  they  should  be  paid  out  of  the  first  net  current 
revenues,  and  that  the  amount  advanced  should  be  used  in  pay- 
ing off  back  wages  due  to  the  employes  of  the  company. 

Each  of  the  petitioners  had  at  the  time  of  the  advance  second 
mortgage  bonds  of  the  company,  each  of  them  except  Davis  was 
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a  stockholder,  and  Davis  liad  made  large  advances  to  one  Rag- 
land,  personally,  on  a  pledge  of  shares  owned  by  Ragland,  who, 
until  recently  before  the  advances  of  the  petitioners,  had  been 
president  of  the  company. 

Some  time  in  the  first  half  of  the  year  1875,  Ragland  resigned, 
^  new  board  of  directors  were  appointed,  and  another  president 
was  elected.  Davis  and  Sibley  were  elected  members  of  this  new 
board  in  their  absence,  and  I  believe  against  their  consent,  but 
Sibley  refused  to  serve,  and  though  Davis  protested  against  be- 
ing assigned  to  the  position,  he  never  actually  resigned.  Davis 
held  the  additional  relation  to  the  company  of  a  trustee  with 
Thomas  Branch  in  the  deed  securing  the  second  mortgage  bonds. 
Isaac  11.  Carrington  was  elected  president. 

Shortly  after  this  reorganization  of  the  company  its  affairs 
came  to  a  serious  crisis  in  the  form  of  a  threatened  strike  of  its 
employes  for  wages  in  arrears.  The  amount  of  the  arrearage 
was  about  $27,000,  and  it  was  necessary  for  the  new  president 
to  raise  this  sum  of  money  without  delay.  In  his  extremity  he 
appealed  to  the  petitioners  to  advance  the  amount  needed.  Al- 
though the  fact  is  disputed  by  J.  Wilcox  Brown,  trustee  in  the 
first  mortgage,  and  by  Thomas  Branch,  trustee  in  the  second  mort- 
gage, who  resist  this  petition,  the  evidence  that  that  was  the  ob- 
ject of  the  petitioners  in  making  the  advance,  and  that  they  made 
it  on  a  specific  appeal  from  President  Carrington  for  that  particu- 
lar purpose,  is  conclusive.  Moreover  the  evidence  shows  that 
the  advance  was  made  for  this  object  on  an  understanding  be- 
tween the  petitioners  and  President  Carrington,  approved  by  all 
of  the  directors  but  one,  who  was  absent  fron)  sickness,  that  they 
should  be  reimbursed  their  advance  out  of  the  first  net  earnings 
of  the  road.  The  amount  advanced  was  $26,500,  and  it  was 
paid  by  the  petitioners  at  several  dates,  from  July  28th  to  August 
6th,  1875.  This  particular  fund  was  deposited  in  the  Planters* 
National  Bank  of  Richmond,  of  which  Davis  was  president;  the 
current  earnings  of  the  company  were  de[^sited  in  other  hanks. 
In  his  letter  relating  to  the  advance,  dated  in  New  York,  26th 
July,  1875,  Mr.  Sibley  said  to  President  Carrington: 

This  amount  is  to  pay  the  men  on  the  road.  I  regard  the  labor 
on  the  road  es  the  first  lien  on  the  property.     Mr.  DaVis  will  give 


Atkins  &  Co.  et  al.  v.  Petersburg  Railroad  Co.    S09 

Opinion  of  the  court. 


you  an  equal  amount,  which  will  pay  or  nearly  so,  the  arrears.  I 
want  you  to  send  me  your  receipt  for  the  ten  thousand  and  a  certifi- 
cate that  Mr.  Davis  has  paid  an  equal  amount  for  the  purpose,  with 
an  agreement  that  these  advances  by  me  and  Mr.  Davis  are  to  be 
refunded  to  us  in  equal  amounts  out  of  the  first  net  profits  of  the 
road.  It  is  desired  that  the  men  be  paid  ofiT  at  once,  in  order  that 
any  may  be  discharged  that  are  not  wanted,  6tc. 

The  reply  of  President  Carrington  to  this  letter  is  not  given 
in  the  evidence,  and  if  ever  sent  in  writing,  would  seem  to  have 
been  lost.  But  letters  from  him  to  Mr.  Sibley  are  in  proof,  writ- 
ten in  November  and  December  following.  In  that  of  Novem- 
ber 1st,  1875,  Mr.  Carrington  says: 

So  far  as  respects  the  $20,000  advanced  by  Mr.  Davis  and  your- 
self, and  the  $6500  advanced  by  Evans  and  Wilson,  I  look  upon 
them  as  debts  standing  upon  a  different  footing  from  all  other  debts 
of  the  company.  They  are  for  cash  advanced  to  the  company 
without  security,  at  a  time  when  it  was  necessary  to  the  life  of  the 
company,  etc. 

In  a  long  letter  of  November  23d,  explaining  his  financial 
plans  and  efforts,  Mr.  Carrington  uses  similar  language,  and  in 
his  letter  of  December  29th,  1875,  the  same  officer  says : 

Mr.  John  B.  Davis  has  demanded  that  the  first  payments  to  be 
made,  over  and  above  actual  running  expenses,  shall  be,  upon  the 
four  loans,  made  to  the  company  which  are  unsecured,  viz. :  $10,000 
by  you,  $10,000  by  J.  B.  Davis,  $3250  by  Thomas  Wilson,  and  $3250 
by  Evans.  I  acquiesce  in  this.  I  suppose  you  and  Mr.  Davis  un- 
derstand each  other.  I  expect  to  send  you  a  check  for  $2000  dur- 
ing this  week,  and  to  pay  Mr.  Davis  a  similar  amount,  and  my 
expectation  is  to  pay  you  both  $3000  more  by  February  1st,  making 
$5000  to  each  in  part  of  above  loans. 

Mr.  Davis,  in  his  deposition,  says : 

The  advance  was  for  the  purpose  of  paying  oflT  the  employ^  or 
the  road,  and  the  agreement  by  the  president,  Mr.  Carrington,  was 
that  it  should  be  repaid  out  of  the  first  earnings  of  the  road. 

Isaac  H.  Carrington  says,  in  his  testimony  : 

I  was  elected  president  of  the  Petersburg  Railroad  Company  on 
the  19th  of  July,  1875.  The  road  at  that  time  was  in  very  bad  con- 
dition ;  the  iron  was  so  much  worn  as  to  render  travel  unsafe  ;  the 
ditches  were  generally  filled  up ;  there  were  many  unsound  ties  in 
the   track;  the  rolling  stock  needed  repair;   there  were  very  few 
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laborers  employed  as  track  hands ;  many  of  the  employes  had  brought 
suit  for  their  wages  and  recovered  judgments  in  North  Carolina. 
Two  engines  of  the  company  had  been  levied  on  under  executions 
on  these  judgments,  and  were  in  possession  of  the  sheriff;  other  judg- 
ments had  been  obtained  against  the  company  in  Virginia ;  the  com- 
pany was  without  credit,  and  its  operations  were  suffering  for  want 
of  necessary  supplies  of  all  kinds.  Amounts  due  to  the  company 
from  connecting  roads  had  been  attached  at  Baltimore.  A  few  weeks 
before  my  election  as  president,  I  had  made  a  full  examinatiort  of 
the  affairs  of  the  road.  On  my  election  I  represented  to  John  B. 
Davis  and  Hiram  Sibley  in  person,  and  to  other  stockholders  by 
letter  that  the  condition  of  the  road  rendered  an  immediate  advance 
of  money  necessary.  There  were  past  due  wages  to  employes  amount- 
ing to  between  $27,000  and  $29,000,  and  I  told  them  that  it  would 
be  impossible  to  manage  the  road  with  any  success  unless  payment 
was  made  to  these  employes.  I  also  represented  the  absolute  neces- 
sity for  immediate  outlay  on  the  track  and  rolling  stock ;  also,  that 
there  were  debts  due  and  secured  bv  collateral,  and  that  there  was 
imminent  danger  that  the  collateral  would  be  sacrificed  at  forced 
sale.  Four  of  the  stockholders  responded  to  this  appeal  by  making 
the  following  advances  (these  have  been  already  stated).  There  was 
no  written  contract  stipulating  the  terms  or  conditions  of  this  loan. 
There  was  an  understanding  that  the  object  of  the  loan  was  to  en- 
able me  to  pay  wages,  and  my  recollection  is  that  Hiram  Sibley 
particularly  insisted  that  his  money  should  take  that  direction.  £ 
executed  the  notes  of  the  company  at  four  months  (I  think),  and 
they  were  renewed  at  maturity.  I  resigned  the  office  of  president  in 
January,  1876,  and  do  not  know  what  was  done  with  these  notes 
afterwards  ;  our  distinct  understanding  with  these  gentlemen  was 
that  theirs  was  to  be  considered  a  debt  of  the  highest  obligation,  and 
I  stuted  to  them  that  if  they  loaned  the  money,  and  I  afterwards 
found  that  I  could  not  get  on  with  the  road,  I  would  devote  its  re- 
ceipts to  the  payment  of  these  notes,  I  file  as  part  of  my  deposition 
three  lettere,  etc.  (describing  the  three  letters  already  quoted  from, 
written  by  himself  to  Sibley  in  November  and  December,  1875). 

As  tending  to  show  that  this  was  not  the  understanding  on 
which  the  advances  in  question  were  made  by  petitioners,  the 
defence  produce  the  account  of  the  company  with  the  Planters' 
National  Bank,  of  which  Mr.  Davis  was  president,  from  which  it 
appears  that  this  specific  money  was  not  all  paid  specifically  in 
discharge  of  wages  in  arrear,  but  went  in  part  to  other  purposes, 
and  especially  that  $5000  of  it  were  paid  to  the  counsel  of  a 
judgment  creditor  of  the  road,  in  part  payment  of  his  debt  (paid 
as  the  evidence  shows  without  the  knowledge  of  Davis). 

This  creditor  was  the  one  on  whose  bill  for  foreclosure,  this 
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court  appointed  a  receiver  and  took  possession  of  the  road  in 
May,  1877 ;  but  under  a  consent  decree.  This  matter  is  referred 
to  by  Mr.  Carrington  in  his  testimony  in  answer  to  a  question 
by  the  defence,  whether  all  the  money  advanced  by  Davis,  Sibley, 
Wilson,  and  Evans  was  applied  to  the  payment  of  back  dues  to 
the  employ  &  of  the  company.     Mr.  Carrington  says  : 

It  was  not.  On  the  29th  of  July,  1875, 1  paid,  in  part  of  the 
judgment  for  wages  due  iu  Weldon,  63777  ;  and  on  the  7th  of  Au- 
gust, 1875, 1  paid  $6500  on  pay  rolls  for  the  months  of  June  and 
July,  1875.  The  policy  I  adopted  and  which  I  followed  as  long  as 
I  was  president  was,  to  pay  curreut  wages  as  they  matured,  and  thus 
carry  the  payments  back  month  by  month  as  I  was  able.  .  .  .  When 
I  received  these  loans  I  deposited  them  in  the  Planters'  National 
Bank  of  Richmond.  .  .  .  Under  the  arrangements  under  which  I 
borrowed  this  money  I  did  not  consider  myself  bound  to  apply  this 
identical  money  to  the  payment  of  wages ;  but,  if  there  was  pressing 
necessity  from  other  directions,  1  felt  at  liberty  to  use  this  money 
for  that  purpose,  thus  relieving  current  receipts,  and  looking  to  cur- 
rent receipts  to  replace  it.  I  did  feel  bound  to  apply  an  ar^iount 
equal  to  these  loans  to  back  wages,  and  continued  to  make  such  ap- 
plication from  time  to  time  during  my  presidency.  The  payment  of 
the  pay  rolls  for  June  and  July,  and  the  partial  payment  of  the  judg- 
ments of  Weldon  entirely  restored  the  confidence  of  the  employes, 
and  they  were  willing  to  wait,  I  giving  frequent  assurances  that  I 
would  continue  the  payment  as  fast  as  I  could. 

It  would  seem  in  short  that  the  back  wages  for  which  the  ad- 
vances were  made  by  the  petitioners  were  all  paid  off  in  the 
course  of  time,  but  not  in  whole  with  the  specific  money  ad- 
vanced for  that  specific  purpose,  and  deposited  in  the  Planters' 
National  Bank.  A  great  deal  of  the  testimony  put  into  the  case 
by  the  defence  (in  fact  much  the  greater  part  of  it)  relates  to  the 
history  of  the  difficulties  of  the  company  subsequent  to  this  ad- 
vance of  money,  to  transactions  directly  or  indirectly  connected 
with  the  subsequent  filing  of  the  bill  in  this  court  for  the  ap- 
pointment of  a  receiver,  and  to  the  history  of  the  bill  between 
the  time  it  was  filed  in  the  summer  or  fall  of  1876  and  the  ap- 
pointment of  a  receiver  in  May,  1877.  But  I  do  not  think  that 
this  testimony  at  all  affects  the  case  as  it  appears  from  the  letters 
of  Carrington  and  Sibley  that  have  been  referred  to,  and  the  tes- 
timony of  Carrington  and  Davis  that  has  been  given. 
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The  fact  seems  to  be  conclusively  proved  that  on  the  part  of 
the  petitioners,  their  money  was  advanced  for  the  specific  pur- 
pose of  keeping  the  road  running  by  the  payment  of  arrears  due 
its  employes,  and  that  though  all  the  money  deposited  in  the 
Plantei-s'  National  Bank  was  not  specifically  used  for  that  one 
purpose,  yet  that  the  equivalent  of  any  particular  part  of  that 
money  which  was  otherwise  used  by  the  president  was  paid  to 
the  employ&  out  of  current  receipts  in  time  to  satisfy  the  em- 
ployes and  accomplish  the  object  for  which  it  was  advanced  by 
the  petitioners. 

When  I  further  state  that  the  net  current  earnings  of  the 
road  for  any  three  or  four  months  since  the  petitioners  advanced 
the  money,  would  have  been  suflScient  to  pay  off  the  advance,  I 
believe  that  I  have  stated  all  the  facts  of  the  case  material  to  its 
decision. 

Although  this  suit  was  originally  brought  by  a  judgment  cred- 
itor, yet  the  decree  appointing  a  receiver  was  given  by  consent, 
and  the  trustees  under  the  mortgage  deeds  at  once  came  in  by 
cross-bill,  and  took  the  position  o{  domini  litis  in  the  cause. 

The  questions  presented  by  the  petition  are : 

1st.  Whether,  under  any  circumstances,  the  advance  of  moneys 
to  keep  a  railroad  running  without  the  exaction  of  security,  can 
entitle  the  creditor  to  payment  out  of  the  earnings  of  the  road  in 
priority  over  the  claims  of  mortgagees,  and  if  this  can  be  done  in 
any  case? 

2d.  Whether  the  circumstances  under  which  the  petitioners  in 
this  case  advanced  the  money  which  they  now  ask  the  court  to 
repay  to  them,  are  such  as  will  justify  the  court  in  granting  their 
petition  ? 

The  trustees  who  contest  the-  claim  of  these  petitioners  rely 
upon  the  priority  of  their  mortgages  and  the  sanctity  of  their 
rights,  as  secured  creditors,  under  solemn  deeds. 

They  vouch  in  support  of  the  superiority  of  their  rights  the 
decision  of  this  court  in  the  Atlantic,  Mississippi  and  Ohio  Rail- 
road case  (see  infra,  page  338),  upon  the  petition  of  the  Pennsyl- 
vania Steel  Company,  of  sundry  creditors  holding  assigned  labor 
claims,  and  of  sundry  other  holders  of  unsecured  debts  against  that 
defendant  company.  I  concurred  in  the  decision  in  that  case,  1st, 
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Because  the  principal  part  of  the  claims  then  passed  upon  did 
not  present  the  peculiar  equities  about  to  be  discussed;  and,  2d, 
Because,  as  to  the  rest  of  those  claims,  the  weight  of  authority 
seemed  at  that  time  to  preponderate  in  favor  of  mortgage  credi- 
tors as  against  unsecured  creditors  of  every  name. 

Since  then  the  Supreme  Court  of  the  United  States  has  had 
this  whole  subject  before  it  in  a  group  of  suits  connected  with  the 
Chicago,  Danville  and  Vincennes  Railroad  Company,  in  which  it 
has  passed  upon  the  rights  of  a  variety  of  petitioners  having 
claims  adverse  to  the  mortgagees  of  that  railroad.  Its  decre&s  in 
the  various  petitions  and  suits  referred  to  are  the  more  impor- 
tant because  they  were  made  aftera  general  invitation*  had  been 
extended  to  members  of  the  bar  of  that  court  interested  in  like 
cases,  to  present  briefs  on  the  questions  arising  in  that  case  ;  and 
because,  after  a  most  patient  hearing  and  the  most  searching  and 
able  argument  from  the  best  legal  minds  of  the  country,  the 
court  arrived  at  unanimous  conclusions  on  this  delicate,  difficult, 
and  important  subject. 

In  the  principal  case  before  it,  connected  with  the  railroad 
mentioned,  that  of  Foadick  v.  Schall,  8  Otto,  the  court,  through 
Mr.  Chief  Justice  Waite,  announced  its  views  of  the  law  in  the 
following  paragraphs,  which  though  they  fall  within  the  char- 
acterization of  dicta,  yet  are  in  fact  a  careful  and  deliberate  ex- 
pression of  what  the  court  considered  to  be  the  law  of  this  whole 
subject.  Nor  is  there  any  reason  to  doubt  but  that  it  will  apply 
the  principles  indicated  to  cases  which  will  come  before  it  here- 
after. 

In  the  case  of  Foadich  d  al.  v.  Schall,  Intervener,  the  court,  in 
the  course  of  its  decision,  said  as  follows  : 

We  have  no  doubt  that  when  a  court  of  chancery  is  asked  by  rail- 
road mortgagees  to  appoint  a  receiver  of  railroad  property  peuding 
proceedings  for  foreclosure,  thecourt,  in  the  exercise  of  a  sound  judicial 
discretion,  may,  as  a  condition  of  issuing  the  necessary  order,  impose 
such  terras  in  reference  to  the  payment  from  the  income  during  the 
receivership  of  outstanding  debts  for  labor,  supplies,  equipmeniy  or 
permanent  improvement  of  the  mortgaged  property,  as  may  under  the 
circumstances  of  the  particular  case  appear  to  be  reasonable.  Rail- 
road mortgages  are  comparatively  new  in  the  history  of  judicial  pro- 
ceedings. They  are  peculiar  in  their  character,  ahd  afibct  peculiar 
interests.  The  amounts  involved  are  generally  large,  and  the  rights 
VOL.  III.— 20 
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of  the  parties  oftentimes  complicated  and  conflicting.  It  rarely 
happens  that  a  foreclosure  is  carried  through  to  the  end  without 
some  concessions,  by  some  parties,  from  their  strict  legal  rights,  in 
order  to  secure  advantages  that  could  not  otherwise  be  obtained,  and 
which  it  is  supposed  will  operate  for  the  general  good  of  all  who  are 
interested.  This  results  almost  as  a  matter  of  necessity  from  the 
peculiar  circumstances  which  surround  such  litigation.  The  busi- 
ness of  all  railroad  companies  is  done  to  a  greater  or  less  extent  on 
credit.  This  credit  is  longer  or  shorter,  as  the  necessities  of  the  case 
require ;  and  when  companies  become  pecuniarily  embarrassed  it 
frequently  happens  that  debts  for  labor,  supplies,  equipment,  and  im- 
provements are  permitted  to  accumulate,  in  order  that  bonded  inter- 
est may  be  paid  and  a  disastrous  foreclosure  postponed,  if  not  alto- 
gether a  voicled.  In  this  way  the  daily  and  monthly  earnings  which 
ordinarily  should  go  to  pay  the  daily  and  monthly  expenses  are 
kept  from  those  to  whom  in  equity  they  belong,  and  used  to  pay  the 
mortgaged  debt.  The  income  out  of  which  the  mortgage  is  to  be 
paid  is  the  7iet  income  obtained  by  deducting  from  the  gross  earnings 
what  is  required  for  necessary  operating  and  managing  expenses, 
proper  equipments,  and  useful  improvements.  Every  railroad  mort- 
gagee in  accepting  his  security  impliedly  agrees  that  the  current 
debts  made  in  the  ordinary  course  of  business  shall  be  paid  from  the 
current  receipts  before  he  has  any  claim  upon  the  income.  If  for 
the  convenience  of  the  moment,  something  is  taken  from  what  may 
not  improperly  be  called  the  current  debt  fund,  and  put  into  that 
which  belongs  to  the  mortgage  creditors,  it  certainly  is  not  inequi- 
table for  the  court,  when  asked  by  the  mortgagees  to  take  possession 
of  the  future  income,  and  hold  it  for  their  benefit,  to  require  as  a 
condition  of  such  an  order  that  what  is  due  from  the  earnings  to  the 
current  debt  shall  be  paid  by  the  court  from  the  future  current  re- 
ceipts before  anything  derived  from  that  source  goes  to  the  mortga- 
gees. In  this  way  the  court  will  only*do  what,  if  a  receiver  should 
not  be  appointed,  the  company  ought  itself  to  do ;  for,  even  though 
the  mortgage  may  in  terms  give  a  lien  upon  the  profits  and  income 
until  possession  of  the  mortgaged  premises  is  actually  taken  or  some- 
thing equivalent,  the  whole  earnings  belong  to  the  company,  and  are 
subject  to  its  control. 

The  mortgagee  has  his  strict  rights,  which  he  may  enforce  in  the 
ordinary  way.  If  he  asks  no  favors,  he  need  grant  none;  but  if  he 
calls  upon  a  court  of  chancery  to  put  forth  its  extraordinary  powers 
and  grant  him  purely  equitable  relief,  he  may  with  propriety  be  re- 
quired to  submit  to  the  operation  of  a  rule  which  always  applies  in 
such  cases,  and  do  equity  in  order  to  get  equity.  The  appointment  of 
a  receiver  is  not  a  matter  of  strict  right.  SSuch  an  application  al- 
ways calls  for  the  exercise  of  judicial  discretion,  and  the  chancellor 
should  so  mould  his  order  that  while  favoring  one,  injustice  is  not 
done  to  another.  If  this  cannot  be  accomplished,  the  application 
should  ordinarily  be  denied. 
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We  think,  also,  that  if  no  such  order  is  made  when  the  receiver  is 
appointed,  and  it  appears  in  the  progress  of  the  cause  that  bonded 
interest  has  been  paid,  additional  equipments  provided,  or  lasting  and 
valuable  improvements  made  out  of  earnings  which  ought  in  equity 
to  have  been  employed  to  keep  down  debts  for  labor,  supplies,  and  the 
like,  it  is  within  the  power  of  the  court  to  use  the  income  of  the  receiv- 
ership to  discharge  obligations  which,  but  for  the  diversion  of  funds, 
would  have  been  paid  in  the  ordinary  course  of  business.  This,  not 
because  the  creditors  to  whom  such  debts  are  due  have  in  law  a  lien 
upon  the  mortgaged  property  or  the  income,  but  because  in  a  sense 
the  officers  of  the  company  lare  trustees  of  the  earnings  for  the 
benefit  of  the  different  class  of  creditors  and  the  stockholders ;  and  if 
they  give  to  one  class  of  creditors  that  which  properly  belongs  to 
another,  the  court  may,  on  an  adjustrtient  of  the  accounts,  so  use  the 
income  which  comes  into  its  own  hands  as,  if  practicable,  to  restore 
the  parties  to  their  original  equitable  rights.  While  ordinarily  this 
power  is  confined  to  the  appropriation  of  the  income  of  the  receiver- 
ship and  the  proceeds  of  moneyed  a.ssets  that  have  been  taken  from 
the  company,  cases  may  arise  where  equity  will  require  the  use  of 
the  proceeds  of  the  sale  of  the  mortgaged  property  in  the  same  way. 
Thus  it  often  happens  that  in  the  course  of  the  administration  of  thB 
cause  the  court  is  called  upon  to  lake  income,  which  otherwise  would 
be  applied  to  the  payment  of  old  debts,  for  current  expenses,  and  use 
it  to  make  permanent  improvements  on  the  fixed  property,  or  to  buy 
additional  equipments.  In  this  way  the  value  of  the  mortaged  prop- 
erty is  not  unfrequently  materially  increased. 

These  principles  strike  my  mind  as  self-evident.  I  do  not 
think  they  can  be  successfully  controverted.  More  briefly  stated 
they  are  these : 

The  possession  of  a  receiver  is  only  that  of  the  court  whose 
officer  he  is,  and  adds  nothing  to  the  previously  existing  title  of 
the  mortgagees.  He  holds,  pending  the  litigation,  for  the  benefit 
of  .whomsoever  in  the  end  it  shall  be  found  to  concern,  and  in  the 
meantime  the  court  proceeds  to  determine  the  rights  of  the  par- 
ties upon  the  same  principles  as  if  no  change  of  possession  had 
taken  place. 

When  a  court  of  chancery  is  asked  by  railroad  mortgagees  to 
appoint  a  receiver  of  railroad  property,  pending  proceedings  for 
foreclosure,  the  court,  in  the  exercise  of  a  sound  judicial  discre- 
tion, may,  a.s  a  condition  of  issuing  the  necessary  order,  impose 
such  terms  in  reference  to  the  payment  from  the  income  during 
the  receivership  of  outstanding  debts  for  labor,  supplies,  equip- 
ment, or  permanent  improvement  of  the  mortgaged  property,  as 
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may,  under  the  circumstances  of  the  particular  case,  appear  to  be 
reasonable.  If  the  court  should  not  do  this  in  the  decree  ap- 
pointing a  receiver,  it  may  enforce  these  equities  against  mort- 
gagees, in  proper  cases  in  later  decrees. 

The  income  out  of  which  the  mortgage  is  to  be  paid  is  the  net 
income  obtained  by  deducting  from  the  gross  earnings  wliat  is 
required  for  necessary  operating  and  managing  expenses,  proper 
equipment,  and  useful  improvements;  and  every  railroad  mort- 
gagee, even  of  earnings,  in  accepting  his  security,  impliedly  agrees 
that  the  current  debts  made  in  the  ordinary  course  of  business 
shall  be  paid  from  the  current  receipts  before  he  has  any  claim 
upon  the  income. 

The  mortgagee  has  his  strict  rights,  which  be  may  enforce  in 
the  ordinary  way.  If  he  calls  upon  a  court  of  chancery  to  put 
forth  its  extraordinary  powers  and  grant  him  purely  equitable 
relief,  he  may  be  required  to  submit  to  the  operation  of  the  rule 
requiring  that  he  shall  do  equity  in  order  to  get  equity. 

In  general  the  opinion  holds  that  a  court  may  for  certain  pur- 
poses stand  in  the  shoes  of  the  company  whose  property  it  has 
sequestrated,  and  satisfy  equities  which  the  company  necessarily 
contracted  for  the  benefit  of  all  parties  interested  in  keeping  the 
railroad  alive  and  in  operation. 

The  opinion  does  not  go  to  the  extent  of  allowing  the  court  to 
touch  the  corpu8  of  the  mortgaged  property  for  the  purpose  of 
discharging  the  equitable  claims  described  ;  but  limits  it  to  the 
earnings  as  the  fund  out  of  which  they  are  to  be  paid.  It  virtu- 
ally requires  that  the  court  shall  pay  these  claims  out  of  income 
earned,  while  the  road  is  in  its  custody,  forbidding  it  to  fix  them 
as  a  permanent  charge  upon  the  property  after  it  passes  out  of 
its  custody.  The  reasoning  of  the  opinion  covers  cases  only  of 
the  strongest  equity  and  clearest  -good  faith.  It  does  not  cover 
any  expenditures  but  such  as  were  of  urgent  necessity,  and 
as  inured  to  the  benefit  of  all  parties  interested  in  the  property. 

While  the  Supreme  Court  is  thus  severe  as  to  the  character  of 
the  claims  which  may  be  paid,  and  as  to  the  funds  out  of  which 
payment  is  to  be  made ;  yet  it  does  not  limit  them  to  the  pay- 
ment of  wages  due  employes.  It  allows  the  expenses  of  perma- 
nent improvements  to  be  refunded  where  those  improvements 
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were  neo*«sary  to  render  the  road  safe  for  piihlic  use,  and  when 
the  credit  for  them  was  incurred  on  the  faith  of  their  being  paid 
for  out  of  current  earnings.  There  was  no  such  pledge  of  faith 
given  in  the  ease  of  the  Pennsylvania  Steel  Company,  nor  in 
favor  of  the  holders  of  assigned  labor  claims  in  the  Atlantic, 
Mississippi  and  Ohio  case,  which  has  been  referred  to. 

The  Supreme  Court,  in  its  opinion  under  consideration,  makes 
a  broad  distinction  between  railroads  (which  the  interests  of  all 
classes  of  creditors  and  good  faith  to  the  public  who  charter  them 
for  public  purposes,  alike  require  to  be  kept  going  and  alive) 
and  other  property.  It  intimates  that  a  court  may  order  the 
payment  of  such  debts  incurred  by  a  railroad  company  before  the 
appointment  of  a  receiver,  as  it  may  authorize  a  receiver  to  con- 
tract and  jiay  after  his  appointment ;  provided  that  the  corpus 
of  the  property  be  not  touched. 

Now  it  has  never  been  questioned  that  a  receiver  may  apply 
so  much  of  the  current  income  as  may  be  necessary  for  repairing 
or  operating  the  road,  or  may,  by  receiver's  certificates,  antici- 
pate the  future  income  for  that  purpose;  and  it  would  be  diffi- 
cult to  draw  a  distinction  between  the  principles  under  which  a 
court  authorizes  a  receiver  to  make  necessary  expenses  for  operat- 
ing a  railroad  and  keeping  it  in  a  safe  condition,  and  the  princi- 
ples embodied  in  the  language  quoted  from  the  opinion  of  the 
Supreme  Court,  relating  to  sundry  expenses  of  the  railroad  com- 
panies incurred  before  the  appointment  of  receivers. 

The  cases  where  the  power  to  issue  receiver's  certificates  has 
been  denied,  have  been  where  they  were  to  be  issued,  not  for  the 
preservatiim^  but  for  the  improvement  of  the  property.  Courts 
have  in  some  instances  gone  even  to  the  length  of  authorizing 
permanent  improvements  where  the  circumstances  of  the  case 
called  for  the  exercise  of  the  power;  but  the  opinion  of  the  Su- 
preme Court  in  Fosdich  v.  Schall  does  not  go  that  far. 

It  is  enough  for  us  that  no  court  has  ever  refused  to  issue  such 
certificates  when  it  was  necessary  for  repairing  the  road  or  keep- 
ing it  agoing  as  a  safe  road  ;  and  if  it  may  authorize  such  expen- 
ditures by  a  receiver,  it  may  pay  them  if  they  have  been  made  by 
the  company  before  the  appointment  of  a  receiver. 
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Mr.  Jones,  who  cannot  be  said  to  lean  against  the  rights  of 
bondholders,  in  his  work  on   Railroad  Securities,  sec.  537,  says: 

When  it  is  necessary  for  a  receiver  to  raise  money  for  the  purpose 
of  repairing  or  operating  a  railroad,  the  court  may  authorize  him  to 
issue  negotiable  certificates  of  indebtedness,  which  shall  constitute  a 
first  lien  of  the  property  or  the  proceeds  of  it,  and  shall  be  redeem- 
able within  a  limited  time,  or  when  the  property  is  sold  by  the  court. 

And  at  section  542,  he  says  : 

The  court  has  power,  while  in  possession  of  property,  to  protect  it 
from  loss  and  destruction,  and  to  preserve  it  in  the  condition  in 
which  it  was  received  ;  and  for  this  purpose  it  may  authorize  the 
expenditure  from  the  property  itself  of  whatever  is  absolutely  neces- 
sary for  its  preservation,  and  may  do  this  as  against  any  and  all 
parties  interested.  * 

These  propositions  are  fully  sustained  by  the  cases  of  Kennedy 
V.  St,  Paul,  etc, Railroad  Company ,  2  Dill,  448  ;  Meger  v.  Johns- 
toUy  53  Ala.  237 ;  Iloox^er  v.  Mortclair,  etc.,  Railroad  Company j 
29  N.  J.  Eq.  4;  JeroTue  \.  MeCarter,  94  U.  S.  734;  Vermmtt 
and  Can,  Railroad  Company  v.  Vermont  Central  Railroad  Com- 
pany, stated  in  Jones's  Railroad  Securities,  section  536 ;  Stanton 
V.  Alabama  and  Chattanooga  Railroad  Company,  2  Woods,  506. 

It  seems  to  me  that  the  equit/of  the  petitioners,  Sibley,  Davis, 
Wilson,  and  Evans,  falls  within  the  reasoning  of  the  Supreme 
Court. 

In  consequence  of  the  non-payment  of  their  wages  the  employ^ 
of  the  Petersburg  Railroad  Company  were  greatly  dissatisfied, 
and  it  was  found  that  in  order  to  retain  their  services  some  pro- 
vision must  be  made  to  satisfy  their  just  claims.  Many  of  them 
had  instituted  suits  and  recovered  judgments  for  their  wages.  In 
these  suits  they  had  attached  property  of  the  company  and  gar- 
nished debts  due  to  it.  The  officers  of  the  company  recognized 
that  for  the  efficient  operation  of  the  road,  it  was  absolutely  es- 
sential that  these  claims  should  be  satisfieil.  But  the  company 
had  neither  money  nor  credit. 

In  this  state  of  things  the  petitioners  made  these  advances,  at 
the  request  of  the  president  of  the  company.  For  it  they  re- 
ceived no  consideration,  and  from  it  they  derived  no  peculiar  or 
private  benefit  apart  from  the  general  advantage  accruing  to  the 
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railroad.  The  advance  enabled  the  company  to  continue  its 
operations,  and  it  inured  to  the  general  advantage  of  all  con- 
cerned in  its  success. 

In  July,  1875,  the  alternative  presented  was,  that  these  ad- 
vances should  be  made  or  the  road  be  judicially  sequestrated. 
The  petitioners  believed  it  could  be  extricated  from  its  difficul- 
ties, and  most  probably  it  could  have  been  but  for  the  discredit 
and  embarrassment  of  the  company  produced  by  subsequent  legal 
proceeclings  against  it.  The  petitioners  did  not  desire  a  receiver, 
and  proved  their  bona  fides  by  this  advance  of  their  money. 

But  even  if  a  receiver  had  been  appointed  in  July,  1875,  the 
first  thing  that  would  have  confronted  him  would  have  been  these 
wages.  To  run  the  road  it  would  have  been  necessary  to  pay 
them.  They  had  a  claim  on  the  road  which  the  court  would 
have  provided  for;  and  the  company  having  no  money,  the  first 
thing  necessary  for  the  court  to  do  would  have  been  to  authorize 
the  receiver  to  issue  certificates  to  raise  money  to  pay  these  wages, 
i,  e.y  to  raise  the  money  which  was  supplied  by  these  very  ad- 
vances. 

As  equity  regards  the  substance  and  not  the  form,  these  ad- 
vances must  be  treated  as  preferred  debts.  The  employ6s  had 
a  claim  on  the  road  which  it  was  absolutely  essential  to  the  in- 
terests of  all  should  be  satisfied.  These  petitioners  came  forward 
on  an  appeal  from  the  president,  and  advanced  their  private 
means,  as  one  of  the  witnesses  said,  to  save  the  life  of  the  com- 
pany. They  were  not  speculators,  but  persons  acting  for  the 
benefit  of  a  concern  in  which  they  had  a  deep  interest. 

The  right  of  the  mortgagees  to  have  the  fund  realized  by  the 
receiver  a])plied  to  their  debts,  is  equitable  only;  and  should  not 
be  so  enforced  as  to  produce  inequity.  The  court  in  a  proper 
case  is  bound  to  attach  to  its  enjoyment  such  conditions  as  are 
right  and  just.  It  would  be  highly  inequitable  to  refuse  to  pay 
advances  made  for  the 'benefit  of  mortgagees  by  men  whom  the 
servants  of  the  mortgagees  promised  to  refund  out  of  current 
earnings. 

This  court,  when  it  appointed  a  receiver,  might  have  done  so 
upon  the  just  and  reasonable  condition  that  thase  claims  were  to 
be  provided  for;  and,  according  to  the  opinion  of  the  Supreme 
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Court,  it  may  equally  do  so  by  an  order  subsequently  made, 
operating  by  way  of  modification  of  the  original  order.  See,  also, 
Douglass  v.  Ofmc,  12  Bush.  608. 

I  will  therefore  make  an  order  granting  the  prayer  of  these 
petitioners. 


United  States  Circuit  Court  f(yr  the  Eastman  District  of  l^rginia. 

Francis  Skiddy  et  al..  Trustees,  v.  The  Atlantic,  Missis- 
sippi AND  Ohio  Railroad  Company*  (see  1  Hughes,  80). 

1.  Wages  to  employ &»  past  due  for  eight  months  before  the  order  of  court 

sequestrating  the  property  of  a  railroad  company  and  appointing  receivers, 
were  ordered  to  be  paid  to  such  employ^  as  were  retained  in  tlie  employ- 
ment of  the  road  by  the  receivers. 

2.  The  court  refused  to  pay  similar  past  due  wages  of  employ^j,  which  liad  been 

assigned  to  third  persons  who  petitioned  for  payment.  It  also  refused  to 
pay  for  steel  rails  and  supplies  furnished  before  the  appointment  of  re- 
ceivers on  the  credit  of  the  company. 

3.  On  petition  of  complainants  that  the  receivers  should  be  ordered  to  issue 

ten-year  extension  certificates  to  such  holders  of  matured  bonds  and  past 
due  coupons  as  were  willing  to  accept  them,  the  court  made  the  order 
prayed  for. 

4.  The  complainants  are  trustees  in  a  mortgage  of  $5,500,000,  ownetl  almost 

wholly  in  England  and  Holland.  These  bondholders  are  respectively  rep- 
resented by  a  London  committee  and  an  Amsterdam  committee,  with  whom 
bonds  are  deposited,  with  powers  of  attorney.  The  London  committee 
claim  to  have  given  all  bondholders  notice  of  their  intention  to  bring  this 
suit,  and  to  represent  all ;  \mt  the  Amsterdam  committee  deny  this,  and 
claim  to  represent  §2,000,000  of  bonds,  and  aver  that  the  London  commit- 
tee represent  only  about  $2,000,000.  It  is  certain  that  the  Amsterdam 
committee  represent  a  very  large  number  of  bonds,  approximating  the 
amount  which  they  claim  to  represent.    This  agency,  showing  powers  of 


*  The  documents  set  out  in  this  report  are  given  for  their  value  as  precedents 
in  equity. 

For  bill  of  complainants,  see  pages  322  to  333. 

For  decree  appointing  receivers  and  awarding  an  injunction,  see  pages  334 
to  337. 

For  sundry  opinions  of  the  court,  see  pages  338,  341,  348,  and  354. 

For  final  decree  of  foreclosure  and  sale,  see  pages  365  to  381. 
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attorney,  file  a  petition  setting  out  grounds  for  disapproving  the  tmstees' 
management  of  the  suit,  denying  that  the  trustees  represent  t)ieir  interests 
satisfactorily,  and  praying  to  be  admitted  as  parties  defendant  to  the  suit. 
Their  prayer  was  denied  by  the  court,  the  opinion  of  the  circuit  judge 
prevailing;  the  district  judge  dissenting  from  this  ruling  of  the  court. 

5.  The  defendant  in  this  case  (the  Atlantic,  Mississippi  and  Ohio  Kailroad 
Company)  was  consolidated,  under  an  act  of  the  Virginia  Legislature,  of 
three  other  companies,  one  of  which  is  the  Virginia  and  Tenuessee  Rail- 
road Company.  The  process  of  consolidation  authorized  was,  that  share- 
holders in  the  divisional  companies  were  allowed  to  subscribe  their  stock 
to  the  stock  of  the  consolidated  company.  So  nearly  all  of  the  stock  held 
in  two  of  the  divisional  companies  was  stiX'ked  into  that  of  the  consolidated 
company,  that  those  two  companies  practically  went  out  of  existence.  But 
the  case  was  different  with  the  Virginia  and  Tennessee  Company,  3389 
shares  in  which  remain  outstanding.  The  charter  of  consolidation,  in  terms, 
keeiis  alive  the  company  so  long  as  this  stock  remains  in  its  present  status. 
Several  mortgages  executed  before  consolidation  by  this  Virginia  and 
Tennessee  Company  remain  unsatisfied.  The  amount  and  priorities  of  the 
debts  they  secure  were  part  of  the  subject  of  reference  to  a  commissioner 
in  this  suit,  and  of  the'decrees  of  the  court.  Parties  in  interest  prayed  that 
this  company  should  be  made  a  party  defendant  to  the  suit. 

The  court,  composed  of  Chief  Justice  Waite  and  Circuit  Judge  Bond  (District 
Judge  Hughes  dissenting), 

-HeW,  That  this  company  was  not  a  necessary  party  defendant,  and  denied  the 
prayer  of  the  petitioner. 

In  equity. 

The  Hue  of  railroad  consolidated  under  the  company,  which  is 
the  defendant  in  this  suit,  was  originally  owned  by  three  several 
companies.  The  Norfolk  and  Petersburg  Company  owned  the 
road  between  those  cities.  The  Southside  Company  owned  the 
road  between  Petersburg  and  Lynchburg.  The  Virginia  and 
Tennessee  Company  owned  the  road  between  Lynchburg  and 
Bri-stol,  a  towh  on  the  border  of  Tennessee.  There  was  also  a 
fourth  company,  chartered  for  the  purpose  of  extending  the  line 
to  Cumberland  Gap,  called  the  Virginia  and  Kentucky  Company; 
and  this  company  was  also  consolidated  with  the  other  three  by 
the  legislation  about  to  be  described ;  but  none  of  its  road  was 
ever  completed,  and  it  was  afterwards,  by  later  legislation,  drop- 
ped out  of  the  consolidated  company,  and  its  connection  with  the 
subject  will  not  be  regarded  in  what  follows. 

By  an  act  of  the  General  Assembly  of  Virginia,  passed  the 


322  The  Atlantic,  Mississippi  and  Ohio  Railroad  Case. 

SUtemont  of  the  case. 

17tli  June,  1870,  the  four  several  railroad  companies  just  named, 
the  lines  of  the  three  first  of  which  reached  from  Norfolk  to 
Bristol,  a  distance  of  four  hundred  and  seven  miles,  were  autho- 
rized to  be  consolidated  into  one  company  by  the  name  of  the 
Atlantic,  Mississippi  and  Ohio  Railroad  Company,  upon  such 
terms  as  the  stockholders  of  such  company  in  general  meeting 
might  agree  upon,  but  with  no  power  to  compel  any  stockholder 
in  any  divisional  company  to  exchange  his  stock  in  such  com- 
pany for  stock  in  the  consolidated  company ;  each  company  to 
retain  an  existence  as  such  for  certain  purposes  until  all  its  stock 
should  be  subscribed  by  its  owners  to  that  of  the  consolidated 
company,  at  such  estimate  of  comparative  value  as  should  be 
agreed  upon  by  the  companies  in  general  meeting.  The  stock 
held  in  the  Norfolk  and  Petersburg,  and  the  Southside  Compa- 
nies was  virtually  all  stocked  into  the  Atlantic,  Mississippi  and 
Ohio  Company.  That  in  the  Virginia  and  Tennessee  Company 
was  also  all  stocked  in,  except  3389  shares,  of  the  par  value  of 
$100  per  share. 

The  conditions  of  the  act  of  charter,  of  June  17th,  1870,  were 
otherwise  fully  complied  with  in  general  meeting  of  the  compa- 
nies, and  tlie  consolidated  company  was  formed  in  November, 
1870. 

The  remaining  facts  of  the  case  are  recited  in  the  bill  of  the 
complainants,  the  substance  of  the  more  material  portions  of 
which  are  as  follows : 

BILL  OF  THE  COMPLAINANTS. 

To  the  Judges  of  the  Circuit  Court  of  the  United  States  for  the  East- 
em  District  of  Virginia^  Fourth  Judicial  dreuU : 

Your  orators,  Francis  S kiddy,  William  Butler  Duncan,  and 
Samuel  L.  M.  Barlow,  of  the  city,  county,  and  State  of  New  York, 
and  citizens  respectively  of  the  said  State  of  New  York,  trustees 
as  hereinafter  more  particularly  set  forth,  bring  this  their  amended 
bill  against  the  Atlantic,  Mississippi  and  Ohiq  Railroad  Com- 
pany, a  corporation  created,  organized,  and  established  under  and 
by  virtue  of  the  laws  of  the  State  of  Virginia,  and  a  citizen  of  the 
State  of  Virginia,  George  Blow,  Jr.,  Richard  H.  Chamberlain, 
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George  W.  Camp,  John  S.  Tucker ;  the  city  of  Petersburg,  John 
Mann,  executor,  etc. ;  Marlha  Wallace,  W.  H.  F.  Lee,  and  W. 
X.  Boiling,  executrix  and  executors,  etc.;  Richard  G.  Pegram, 
Odin  G.  Clay,  Thomas  S.  Bocock,  Abram  S.  Hewitt,  C.  L. 
Mosby,  C.  W.  Purcell,  F.  Johnson,  R.  J.  Davis,  R.  H.  Maury, 
D.  H.  Miller,  trustees,  etc.;  the  Board  of  Public  Works  of  the 
State  of  Virginia,  and  also  specially  the  State  of  Virginia,  in  so 
far  as  said  State  can  be  made  a  party,  as  hereinafter  mentioned, 
or  shall  elect  to  come  in  as  a  party  ;  and  thereupon  your  orators 
complain  and  say : 

That,  on  the  9th  day  of  September,  A.D.  1871,  the  defend- 
ant, the  Atlantic,  Mississippi  and  Ohio  Railroad  Company  was, 
and  now  is,  a  corporation  duly  created,  organized,  and  established 
as  aforesaid,  under  and  by  virtue  of  the  laws  of  the  State  of  Vir- 
ginia, and  owning  and  operating  a  continuous  line  of  railway  from 
the  seaport  of  Norfolk,  in  the  said  State  of  Virginia,  to  Bristol, 
in  the  State  of  Tennessee,  and  having  due  authority  of  law  to 
extend  the  said  line  to  Cumberland  Gap,  in  the  State  of  Ken- 
tucky, and  did  possess  due  authority  of  law  to  execute  a  mortgage 
upon  its  said  line  of  railroad  property  and  franchises,  for  the  sum 
of  fifteen  million  dollars,  to  secure  the  bonds  of  the  said  company, 
to  be  issued,  negotiated,  and  sold  for  the  purpose  of  raising  money 
for  the  use  and  benefit  of  said  company.  That  on  the  said  9th 
day  of  September,  A.  D.  1871,  the  said  company  did  execute  and 
deliver  to  your  orators  its  certain  indenture  and  deed  of  trust  and 
mortgage,  wherein  and  w^hereby  the  said  company  did  convey  to 
your  orators,  for  the  consideration  and  upon  the  trusts  therein 
fully  and  at  large  set  forth,  all  the  right,  title,  and  interest  of  the 
said  company  which  the  said  company  then  possessed,  or  might 
thereafter  acquire,  in  and  to  all  and  singular  its  franchises  and 
entire  line  of  railway,  constructed  or  to  be  constructed,  extending 
from  Norfolk,  aforesaid,  to  Cumberland  Gap,  aforesaid,  together 
with  all  branches  thereof,  constructed  or  to  be  constructed,  to- 
gether with  the  tolls,  incomes,  rents,  issues,  and  profits  thereof, 
and  all  real  estate,  rights  of  way,  easements,  fixtures,  rolling-stock, 
machinery,  tools,  and  equipments,  and  all  other  personal  property 
thereunto  belonging;  but  in  and  by  the  said  indenture,  among 
other  things,  it  w^as  and  is  provided  and  declared  that  the  prem- 
ises aforesaid  were  conveyed  to  your  orators  to  secure  the  bonds 
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of  the  said  company  to  the  amount,  in  the  aggregate,  of  fifteen 
millions  dollars ;  that  is  to  say,  fifteen  thousand  bonds  of  one 
thousand  dollars  each,  bearing  date  even  with  the  said  indenture, 
payable  in  gold  coin  of  the  United  States,  thirty-three  years  from 
the  said  date,  with  interest  couf)ons  thereto  attached  for  the  pay- 
ment of  interest  thereon  semi-annually,  at  the  rate  of  seven  per 
cent,  per  annum,  in  gold  coin  of  the  United  States,  or  in  British 
sterling,  at  the  option  of  the  owner. 

And  for  the  equal  benefit  and  security  of  all  persons  or  corpo- 
rations who  might  become  holders  of  any  of  the  said  bonds,  with- 
out preference,  it  was  further  provided  that  if  default  should  be 
made  in  the  payment  of  any  of  the  interest  coupons  upon  any  of 
said  bonds  then  outstanding  on  the  demand  of  the  bona  fide  hold- 
ers of  said  coupons,  representing  at  least  one-fifth  of  the  bonds 
secured  by  said  indenture,  and  within  ninety  days  after  the  said  ' 
demand,  your  orators,  trustees  as  aforesaid,  should  enter  upon 
the  mortgaged  premises  and  take  possession  thereof,  receive  the 
rents,  tolls,  and  income  thereof,  and  apply  the  same  as  herein 
provided ;  and  might  proceed  to  sell,  upon  and  after  certain 
notice  therein  provided  for,  the  mortgaged  premises,  or  so  much 
thereof  as  might  be  necessary  to  raise  and  produce  the  amount 
of  money  then  due  by  the  said  company,  and  in  arrear  in  respect 
of  the  said  mortgage  bonds ;  and  it  was  further  provided,  in 
case  of  default  in  the  payment  of  such  bonds  at  maturity  and  the 
continuance  thereof  for  the  period  of  ninety  days,  and  upon  the 
demand  of  the  holders  of  one-fifth  in  amount  of  said  bonds  re- 
maining due  at  the  time,  then,  if  required  by  the  bona  fide 
holders  of  one-fifth  of  the  said  amount  of  bonds,  your  orators, 
the  survivors  of  them,  or  their  successors,  should  enter  upon 
the  premises  and  take  possession  of  the  entire  property,  lines  of 
railroad  and  franchises  of  the  said  company,  and  proceed  by 
their  duly  appointed  agents  to  conduct  the  business  of  the  same 
and  control  its  various  receipts  and  disbursements  until  the 
amount  of  any  past  due  and  unpaid  principal  and  interest 
shall  have  been  duly  discharged ;  or,  in  their  discretion,  pro- 
ceed to  sell  the  premises,  or  so  much  thereof  as  might  be  neces- 
sary, at  public  auction  on  certain  notice  therein  provided  for,  and 
execute  good  and  sufficient  cofiveyance  thereof  to  the  purchasers. 
That  after  the  execution  and  delivery  of  the  said  indenture  to 
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your  orators,  the  said  company  issued,  negotiatecl,  and  sold  in  the 
open  market,  bonds  of  the  said  issue,  to  the  amount,  in  the  ag- 
gregate, of  five  millions  four  hundred  and  seventy  thousand  dol- 
lars, all  of  which  are  now  outstanding  in  the  hands  of  bona  fide 
holders. 

Five  millions  five  hundred  thousand  dollars  additional  of  the 
said  bonds  were  deposited  by  the  said  company,  to  be  exchanged, 
under  the  supervision  and  direction  of  your  orators,  for  certain 
prior  mortgage  bonds  of  the  said  company,  then  outstanding. 
$474,000  of  such  bonds  have  been  issued  and  so  exchanged ;  and 
the  remainder  of  the  said  bonds  have  not  yet  been  issued  by  the 
said  company,  are  under  your  orators'  control,  and  constitute  no 
lien  upon  the  mortgaged  premises. 

Four  thousand  additional  bonds  of  the  fifteen  thousand  were 
authorized  to  be  created  for  the  purpose  of  extending  the  line 
from  Bristol  to  Cumberland  Gap,  but  they  were  never  issued, 
and  the  company  was  released  by  the  Legislature  from  the  duty 
of  constructing  such  extension  of  road. 

The  said  company  continued  to  pay  interest  according  to  the 
tenor  of  the  said  bonds,  as  it  became  due  and  payable,  to  and 
inclusive  of  the  first  day  of  October,  1873,  on  the  said  five  thou- 
sand four  hundred  and  seventy  bonds  so  issued,  negotiated  and 
sold,  as  hereinbefore  stated. 

The  said  company  made  default  in  the  payment  of  the  interest 
which  became  due  upon  the  said  bonds  on  the  first  day  of  April, 
1874;  subsequently  the  said  company  paid  the  interest,  which 
became  due  on  the  1st  April,  1874,  as  aforesaid,  one-half  of  the 
interest, ^vhich  became  due  on  the  1st  October,  1874,  and  one-half 
of  the  interest  on  the  said  bonds  which  became  due  on  the  1st 
April,  A.D.  1875.  It  has  paid  no  interest  on  the  said  bonds 
since  the  date  last  aforesaid,  and  all  of  the  interest  accruing  on 
the  said  bonds  since  the  date  last  aforesaid,  as  well  as  one-half 
the  interest  thereon  due  on  the  first  day  of  October,  1874,  and 
one-half  of  the  interest  due  April  1st,  1875,  now  remains  due 
and  unpaid. 

Your  orators  are  informed  and  believe  that  when,  and  as  the 
interest  aforesaid  became  due  and  payable,  according  to  the  tenor 
of  the  said  bonds,  payment  thereof  was  duly  demanded  by  the 
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holders,  respectively,  of  interest  warrants  or  coupons;  and  that 
if,  in  case,  formal  demand  was  omitted,  and  such  omission  was 
in  pursuance  of  notice  on  the  part  of  said  company  that  such 
interest  would  not  be  paid.  That  payment  was  refused  by  the 
said  company  and  its  agents ;  that  public  notice  was  given  of 
the  inability  of  the  said  company  to  make  such  payment,  and 
that  various  negotiations  have,  from  time  to  time,  been  had  be- 
tween the  said  company,  its  agents  and  the  holders  of  such  bonds 
and  coupons,  to  the  end  of  inducing  such  holders  to  forbear  pro- 
ceeding to  enforce  the  mortgage  security  therefor,  and  to  grant 
time  and  indulgence  to  the  said  company  for  the  payment  thereof, 
all  of  which  nogotiations  have  failed. 

Your  orators  further  say  that  the  said  Atlantic,  Mississippi 
and  Ohio  Raih'oad  Company  was,  in  pursuance  of  the  said  act  of 
the  General  Asvsembly  of  the  State  of  Virginia,  approved  June 
17th,  1870,  created  by  the  consolidation  of  the  following  railroad 
companies  theretofore  created  and  then  existing  as  separate  and 
independent  companies,  that  is  to  say  : 

The  Norfolk  and  Petersburg  Railroad  Company,  owning  and 
operating  a  railroad  extending  from  Norfolk  to  Petersburg. 

The  Southside  Railroad  Company,  owning  and  operating  a  rail- 
road extending  from  said  Petersburg  to  Lynchburg. 

The  Virginia  and  Tennessee  Railroad  Company,  owning  and 
operating  a  railroad  extending  from  Lynchburg  to  Bristol  afore- 
said. 

Your  orators  are  informed  and  believe  that  prior  to  the  17th 
day  of  June,  1870,  and  prior  to  the  execution  and  delivery  to 
your  orators  of  the  indenture  aforesaid,  the  property  and  fran- 
chises of  the  several  railroad  companies  so  consolidating,  and 
whose  railroads  respectively  became  the  property  of  the  said  de- 
fendant company,  and  were  mortgaged  as  aforesaid  by  the  defend- 
ant company  to  your  orators,  had  been  incumbered  by  sundry 
mortgages  to  sundry  persons  as  security  for  certain  debts  of  the 
said  companies  respectively,  and  that  the  said  incumbrances,  to 
the  extent  that  they  arc  valid  and  subsisting  liens,  are  prior  in 
point  of  time  to  the  lien  of  the  mortgage  or  deed  of  trust  to  your 
orators. 

Your  orators  are  informed  and  believe  that  the  said  mortgage 
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debts,  in  the  aggregate,  now  amount  to  the  sum  of  about 
$5,493,008.11,  the  interest  on  which  is  payable  semi-annually, 
and  that  half-yearly  interest  thereon,  amounting  to  about  the  sum 
of  $176,239.18,  will  become  due  on  the  first  day  of  July  next; 
and  your  orators  are  informed  and  believe  that  the  said  defend- 
ant company  does  not  expect  or  intend  to  pay  such  interest  at 
maturity,  and  that  default  in  the  payment  thereof  will  expose 
the  rights  and  interests  of  your  orators  to  great  jeopardy. 

Your  orators  pray  that  it  may  be  ascertained  what  amount  is 
due,  and  to  whom,  in  respect  of  the  said  several  prior  liens  ;  and 
that  when  ascertained,  such  order  and  direction  may  be  given 
that  the  foreclosure  and  sale  hereafter  prayed  for  may  be  made, 
subject  to  the  lien  thereof,  upon  such  tern^s  as  may  seem  to  be 
just  and  equitable. 

Your  orators  say,  as  they  have  before  said,  that  they  are  ignor- 
ant of  the  names  of  the  person  or  persons  to  whom  the  said  sev- 
eral prior  mortgages  or  deeds  of  trust  were  executed  and  de- 
livered. 

And  your  orators  pray  that,  when  discovered,  they  may  have 
leave  to  make  such  person  or  persons,  respectively,  parties  de- 
fendant hereto,  if  they  shall  be  advised  that  it  is  proper  or  neces- 
sary to  make  them  such  parties. 

Your  orators  are  informed  and  believe,  that  prior  to  the  execu- 
tion of  the  deed  of  trust  aforesaid  to  your  orators,  the  following 
deeds  of  trust  or  mortgage  were  executed,  delivered,  and  recorded 
by  the  several  corporations  hereinafter  mentioned,  owning  and 
operating  respectively  at  the  respective  dates  hereinafter  men- 
tioned, part  of  the  premises  conveyed  to  your  orators,  all  of  which 
deeds  of  trust  or  mortgage  remain  of  record  uncancelled,  that  is 
to  say.     (Here  follows  a  list  of  the  divisional  mortgages.) 

Your  orators  are  informed  and  believe  that  the  State  of  Vir- 
ginia has  or  claims  to  have  .some  interest  in  the  mortgaged 
premises,  by  way  of  lien  thereon,  subsequent,  however,  and  sub- 
ordinate to  the  lien  created  by  the  aforesaid  mortgage  or  trust 
deed  to  your  orators.  Your  orators  are  informed  and  believe  that 
this  claim  is  made  on  behalf  of  the  State  of  Virginia,  under  and 
by  virtue  of  a  certain  act  of  the  General  Assembly  of  the  said 
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State,  approved  June  17th,  1870,  entitled  "An  act  to  authorize 
the  formation  of  the  Atlantic,  Mississippi  and  Ohio  Railroad 
Company,"  and  under  and  by  virtue  of  a  certain  covenant  to 
stand  seized,  in  the  nature  of  a  mortgage  made  to  the  defendants^ 
the  Board  of  Public  Works  of  the  State  of  Virginia,  for  the  bene- 
fit of  the  State  of  Virginia,  by  the  said  defendant,  the  Atlantic, 
Mississippi  and  Ohio  Railroad  Company,  dated  on  the  22d  day 
of  December,  1870,  a  copy  whereof  is  annexed  hereto  in  schedule 
(A),  to  which  said  act  of  the  General  Assembly,  and  the  said 
covenant  to  stand  seized,  your  orators  crave  leave  to  refer,  from 
time  to  time,  as  they  may  be  advised,  and  as  occasion  may  re- 
quire, and  with  like  eifect  in  respect  of  such  act  of  the  General 
Assembly  as  though  the  same  were  herein  set  out  at  length. 

Your  orators  further  say,  on  information  and  belief,  that  the 
said  company  is  indebted  to  various  persons,  whose  debts  are 
unsecured  by  any  lien  upon  the  mortgaged  premises,  to  an  amount 
exceeding  one  million  dollars,  including  a  large  debt  for  labor 
to  its  servants,  agents,  and  operatives  employed  in  the  manage- 
ment of  its  said  road,  and  the  conduct  of  its  general  business,  in 
an  amount,  as  your  orators  are  informed  and  believe,  exceeding 
the  sum  of  $195,000,  the  wages  of  such  persons  being  unpaid  and 
in  arrear,  as  your  orators  are  informed  and  believe,  for  a  period  of 
more  than  six  months,  and  that  by  reason  of  such  non-payment 
of  wages,  if  the  same  shall  be  continued  for  any  considerable 
length  of  time,  tlie  mortgaged  premises  will  be  in  imminent 
danger  of  irreparable  injury  and  liable  to  waste  and  destruction. 

Your  orators  are  further  informed  and  believe  that  there  are 
sundry  judgments  against  said  company  outstanding  and  unsatis- 
fied ;  but  your  orators  have  no  information  or  belief  as  to  the 
amount  thereof,  or  as  to  whether  such  judgments,  if  any,  do  or 
do  not  constitute  a  lien  upon  the  mortgaged  premisas,  or  any  part 
thereof;  and  they  pray  that  the  facts  in  this  behalf  may  be  ascer- 
tained. 

And  your  orators,  upon  their  information  and  belief,  further 

say,  that  $5,430,000  in  amount  of  the  bonds  issued  under  the 

said  mortgage  to  your  orators,  commonly  called  the  consolidated 

mortgage,  and  which  are  now  outstanding  in  the  hands  of  bona 

fde  holders,  as  aforesaid,  were  issued,  negotiated,  and  sold  by  the 
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said  railroad  company,  under  and  upon  the  faith  of  the  represen- 
tation of  the  said  railroad  company,  made  through  its  president 
to  the  purchasei*s  and  takers  of  said  consolidated  bonds ;  that  of 
the  whole  issue. of  $15,000,000  of  such  consolidated  bonds 
$5,500,000  were  to  be  specially  appropriated  to  and  reserved  for 
taking  up  the  prior  mortgage  bonds  of  that  aggregate  amount 
upon  separate  portions  of  the  said  railroad  line,  and  which  are 
commonly  called  the  divisional  bonds;  $4,000,000  were  appro- 
priated to  and  specially  reserved  for  the  projected  extension  of 
said  railroad  from  Bristol  to  Cumberland  Gap,  no  part  of  which 
has  ever  been  constructed ;  and  the  proceeds  of  the  remaining 
§5,500,000  of  such  consolidated  bonds  were  to  be  applied  to  pay- 
ing off  the  entire  floating  debt  of  said  railroad  company  then 
existing,  and  to  repairing,  completing,  equipping,  and  putting 
in  full,  complete,  and  suitable  condition  the  entire  line  of  said 
railroad  in  the  State  of  Virginia,  extendmg  from  Norfolk  via 
^Petersburg  and  Lynchburg  to  Bristol,  on  or  near  the  State  line 
between  Virginia  and  Tennessee,  and  that  the  proceeds  of  said 
$5,500,(100  of  bonds  would  be  amply  sufficient  for  the  fulfilment 
of  all  those  objects  and  purposes;  and  it  was  then  represented  by 
said  company  to  the  purchasers  of  said  bonds  that  the  amount  of 
its  then  floating  debt  was  only  about  $771,000,  exclusive  of  such 
as  was  being  temporarily  contracted  for  the  purposes  of  the  repa- 
ration of  said  line  between  Norfolk  and  Bristol,  by  way  of  an- 
ticipating the  proceeds  of  such  $5,500,000  of  bonds  while  the 
arrangements  for  the  negotiation  thereof  were  in  progress,  and  to 
be  provided  for  out  of  such  proceeds  when  received.  And  it  was 
then  further  represented  by  the  said  company  to  the  parties  to 
whom  the  said  consolidat€d  bonds  were  negotiated,  that  the  net 
income  of  the  said  railroad  would  unquestionably  be  much  more 
than  sufficient  to  meet  all  the  current  interost  on  the  consoli- 
pated  bonds  which  were  issued,  and  upon  the  prior  divisional 
bonds.     (Here  follows  a  financial  statement.) 

Yet  the  said  company  is  in  default  for  interest  on  said  consoli- 
dated bonds  during  said  period  to  the  extent  of  some  $600,000, 
besides  having  made  no  provision  for  the  large  amount  of  interest 
falling  due  on  1st  July,  1876,  upon  the  divisional  bonds;  and  in 
place  of  having  paid  off  and  extinguished  their  floating  debt  out 

VOL.  III.— 21 


330  The  Atlantic,  Mississippi  and  Ohio  Railroad  Case. 

Statement  of  the  c»ise. 


of  the  proceeds  of  such  consolidated  bonds,  in  accordance  with 
their  representations  and  promises,  they  have,  as  well  as  can  be 
judged  from  their  published  reports  and  statements,  actually  in- 
creased the  amount  of  such  floating  debt.  (Here  follows  a  finan- 
cial statement.) 

And  it  is  notorious  and  is  given  out  by  the  said  company 
itself,  that  the  funds  for  the  payment  of  the  interest  on  divisional 
bonds,  falling  due  July  1st,  1876,  are  not  and  will  not  be  on 
hand,  and  that  such  interest  cannot  be  paid  by  the  company,  and 
thus  in  the  management  of  the  company  and  the  application  of 
its  revenues,  since  the  first  day  of  July  last,  there  has  been  a  mis- 
application and  diversion  to  the  extent  of  more  than  $300,000  of 
the  net  income  of  the  road  from  the  purposes  to  which  it  is 
pledged  by  the  mortgage  deed  and  to  which  it  ought  to  have  l)een 
devoted ;'  and  if  the  road  be  left  in  the  hands  and  control  of  the 
company,  there  is  imminent  danger,  and,  in  fact,  substantial  cer- 
tainty, that  the  like  course  will  be  pursued  by  them  in  the 
future. 

And  your  orators  further  show  that  it  is  absolutely  essential 
to  the  protection  of  the  rights  and  interests  of  the  consolidated 
mortgage  bondholders,  as  well  as  for  the  interest  of  the  public 
interested  in  the  travel  and  traffic  of  said  railroad,  that  the  whole 
line  from  Norfolk  to  Bristol  should  be  held  together  and  main- 
tained as  one  entire  property. 

That  by  reason  of  the  aforesaid  misapplication  and  diversion 
of  income  and  the  failure  of  the  company  to  make  provision  for 
the  interest  falling  due  on  the  first  of  July  next,  on  the  divisional 
bonds,  there  is  imminent  danger  of  foreclosures  taking  place  on 
the  divisional  mortgages,  and  a  consequent  breaking  up  of  the 
consolidated  line,  and  great  sacrifice  of  the  property,  rights,  and 
interests  of  the  consolidated  bondholders,  unless  the  said  railroad 
be  at  once  taken  out  of  the  hands  of  the  company  and  placed  in 
the  hands  of  a  receiver  or  receivers,  so  that  a  proper  application 
of  its  revenues  for  the  future  may  be  secured,  and  due  order  may 
be  taken  for  the  avoidance  of  foreclosure  of  the  divisional  mort- 
gages, either  by  raising  means  for  the  payment  of  the  divisional 
mortgage  interest  upon  the  credit  of  the  property,  or  otherwise. 

And  your  orators  further  show  that  the  whole  of  said  mort- 
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gaged  property  in  its  present  condition  is  an  insufficient  security 
for  the  payment  of  the  consolidated  mortgage  bonds  which  are 
outstanding  in  the  hands  of  bona  fide  holders  as  aforesaid,  and 
cannot  be  expected  to  produce  upon  the  sale  thereof,  subject  to 
the  divisional  mortgages,  a  sum  sufficient  to  satisfy  said  consoli- 
dated mortgage  bonds  now  outstanding  in  the  hands  of  bona  fide 
holders,  or  to  result  otherwise  than  in  a  large  deficiency  remain- 
ing due  thereon. 

That  a  sale  of  a  parcel  or  parcels  of  the  mortgaged  property  to 
satisfy  only  the  interest  due  would  be  substantially  impracticable, 
because  of  the  existence  of  the  prior  mortgage  liens  thereon,  and 
if  the  same  were  practicable,  it  could  not  result  otherwise  than  in 
enormous  sacrifice  and  loss. 

That  a  sale  in  parcels  for  such  purpose  of  property  other  than 
the  roadway,  stations,  and  other  fixed  property,  could  onl}^  be  of 
rolling  stock  and  materials  and  supplies,  thus  rendering  the  future 
operation  of  the  road  and  the  obtaining  of  income  therefrom  im- 
practicable; that  a  sale  for  such  purpose  of  a  parcel  or  parcels  of 
the  road  itself,  if  at  all  practicable,  would  be  an  immense  sacri- 
fice and  loss  in  resj)ect  of  the  value  of  the  property  as  a  whole, 
and  that  if  a  sale  is  to  be  made  at  all,  it  must  necessarily  be  of 
the  whole  property  as  an  entirety  in  order  to  avoid  great  loss  and 
injury,  and,  in  fact,  enormous  sacrifice  to  the  parties  interested  in 
the  sale  and  its  proceeds. 

Your  orators  further  say  that  the  said  company  is  insolvent, 
possessing  no  property  of  any  considerable  value,  other  than  the 
mortgaged  premises;  that  the  mortgaged  premises  are  an  entirely 
inadequate  security  for  the  several  mortgage  liens  thereon;  and  that 
the  current  revenues  and  income  of  the  said  road  are  being 
diverted  and  appropriated  by  the  said  company  to  other  purposes, 
and  to  the  payment  of  other  debts  than  those  secured  by  the  in- 
denture to  your  orators,  and  by  several  prior  mortgages  herein- 
before mentioned;  whereas,  in  fact,  the  net  revenues  of  the  said 
road  are  entirely  inadequate,  as  the  said  company  concedes  and 
admits,  to  the  satisfaction  of  the  payment  of  such  current  interest 
as  it  matures,  and  the  interest  on  the  aforesaid  indebtedness  se- 
cured by  mortgage  of  the  premises  and  the  principal  thereof  as 
the  same  becomes  payable. 
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Your  orators  further  say  that  they  bring  this  their  billas  trus- 
tees aforesaid,  in  pursuance  of  the  request  and  demand,  as  they 
are  informed  and  believe,  of  all  the  holders  of  bonds  secured  by 
the  aforesaid  mortgage  to  your  orators,  now  outstanding. 

Your  orators,  therefore,  pray  that  a  receiver  may  l)e  appointed 
of  all  and  singular  the  mortgaged  premises,  including  all  books' 
papers,  and  accounts  of  the  said  company,  relating  to  the  busi- 
ness of  the  said  company,  in  and  about  the  mortgaged  premises, 
and  all  choses  in  action,  bills  receivable,  moneys  on  hand  or  in 
the  hands  of  agents,  with  the  usual  autho'rity  of  receivers,  in  like 
cases,  to  take  possession  of  all  the  mortgaged  premises,  books,; 
papers,  records,  ohoses  in  action,  bills  receivable,  moneys  on  hand 
or  in  the  possession  of  agents,  with  authority  to  maintain  and . 
operate  the  said  road  in  the  usual  course  of  business,  and  to  do 
all  things  usual,  needful,  and  proper  in  that  behalf;  to  receive 
the  tolls,  rents,  income,  and  earnings  of  the  mortgaged  premises, 
safely  to  keep  the  same,  and  make  such  disposition  thereof,  as  he 
naay,  from  time  to  time,  be  ordered  and  directed  by  this  court. 

Your  orators  further  pray  that  the  said  company,  its  oflBcers, 
agents,  attorneys,  laborers,  and  servants,  and  all  persons  whom- 
soever, may  be  strictly  commanded  and  enjoined  forthwith,  on 
demand,  to  surrender  to  the  receiver  so  appointed  all  and  singu- 
lar the  premises  whereof  he  is  appointed  receiver. 

Your  orators  further  pray  that  the  said  company,  its  officers, 
attorneys,  servants,  and  agents,  may  be  restrained  and  enjoined 
from  issuing,  negotiating,  or  parting  with  any  of  the  bonds  cre- 
ated under  the  aforesaid  indenture  to  your  orators  remaining  un- 
issued. 

And  that  they  may  also  be  enjoined  and  restrained  from  in  the 
meantime  parting  with,  disposing  of,  or  surrendering  to  any  per- 
son any  part  of  the  mortgaged  premises,  and  from  applying  any 
money  or  property,  the  proceeds  or  income  of  the  mortgaged 
premises,  to  the  payment  of  any  antecedent  debt,  or  to  any  pur- 
pose other  than  the  payment  of  the  ordinary  current  expenses  of 
operating  the  railroad  and  managing  the  business  of  the  company. 

Your  orators  further  pray  that  an  account  may  be  had  and 
taken  of  all  and  singular  the  liens  of  every  kind  uj>on  the  mort- 
gaged premises,  stating  the  order  and  priority  thereof,  the  amount 
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due  in  respect  of  each  lien,  and  to  whom ;  and  that  upon  your 
orators  complying  with  such  terms  as  may  be  just  and  equitable, 
tfil  and  singular  the  mortgaged  premises  may  be  adjudged  and 
decreed  to  be  sold,  and  sold  under  the  aforesaid .  indenture  of 
mortgage  to  your  orators,  subject  to  all  liens  that  may  be  prior 
thereto,  and  that  the  same  may  be  sold  at  such  time  and  in  such 
manner  as  may  be  most  beneficial  to  your  orators,  due  regard 
being  had  to  the  rights  and  interests  of  all  parties  having  liens 
upon  the  premises,  and  that  the  several  defendants  and  the  State 
of  Virginia  may,  by  such  sale,  be  barred  and  foreclosed  of,  and 
from  all  equity  of  redemption,  and  all  other  estate,  right,  interest, 
lien,  or  claim  of,  in,  to,  or  in  respect  of  the  said  mortgaged  prem- 
ises. 

And  that  your  orators  may  have  such  further  and  other  relief 
in  the  premises  as  the  nature  of  their  case  shall  require,  and  as  to 
the  court  may  seem  meet. 

Therefore  will  your  Ilonors  grant  unto  your  orators  the  writ 
of  subpoena,  etc.  (The  usual  prayer.) 

The  bill  was  filed  in  March,  1876.  The  defendant  company 
filed  an  answer.  Each  party  supported  their  pleadings  with  affi- 
davits. The  hearing  on  the  motion  for  an  injunction  and  for  a 
receiver  was  adjourned  by  consent  from  time  to  time,  until  the 
6th  June,  1876,  when,  after  full  argument  by  Messrs.  W.  D. 
Shipman,  Joseph  H.  Choate  and  W.  W.  MacFarland,  of  New 
York,  for  the  complainants ;  and  by  Messrs.  W.  J,  Robertson, 
James  Alfred  Jones,  W.  W.  Cramp,  W.  W.  Gordon,  Thomas  8. 
Bocock,  Charles  S.  Stringfellow,  and  others,  representing  differ- 
ent interests  in  defence,  the  court  (Circuit  Judge  Hugh  L.  Bond, 
and  District  Judge  Robert  W.  Hughes,  sitting)  decided  that  a 
case  had  been  made  in  favor  of  the  motion,  and  announced  that 
two  receivers  would  be  appointed,  one  to  be  named  bythe  com- 
plainants, the  other  by  the  defendant  company.  Accordingly, 
Charles  L.  Perkins  and  Henrv  Fink  were  named  as  receivers 
in  the  decree  of  the  court,  who  gave  bond  in  $100,000  each, 
the  decree  providing  that  each  receiver  should  be  responsible 
only  for  his  own  official  acts.  Legh  R.'  Page  was  afterwards 
appointed  counsel  for  the  receivers  at  Richmond. 
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DECREE  AWARDING  AN  INJUNCTION  AND  APPOINTING 

RECEIVERS. 

The  motion  for  the  appointment  of  a  receiver  in  this  cause 
having  been  argued  and  considered,  it  is  ordered  by  the  court. 

First.  That  Charles  L.  Perkins,  of  New  York,  and  Henry 
Fink,  of  Lynchburg,  Va.,  be  and  are  hereby  appointed  joint 
receivers  of  all  and  singular  the  mortgaged  premises  specified 
and  described  in  the  deed  of  trust  referred  to  in  the  plaintiffs' 
bill  of  complaint,  including  the  entire  line  of  railroad  therein 
mentioned,  all  and  singular  the  franchises,  lands,  tenements,  apd 
hereditaments  of  the  said  defendant  company,  all  and  singular 
the  books,  papers,  and  records  thereof,  all  and  singular  the  rolling 
stock,  tools,  machinery,  engines,  and  all  other  personal  property 
of  every  kind  and  description  of  the  said  company. 

Second.  That  the  said  receivers,  before  entering  upon  the  per- 
formance of  their  duties  as  such  under  this  order,  do  each  of 
them  severally  execute  a  bond  with  sureties  to  be  approved  as  to 
form  and  sufficiency  by  a  judge  of  this  court,  and  filed  with  the 
clerk  thereof  in  the  sum  of  one  hundred  thousand  dollars  for  the 
feithful  discharge  of  his  duties  in  the  premises. 

Third.  That  upon  filing  such  bond  the  said  receivers  proceed 
to  take  possession  of  all  and  singular  the  premises  whereof  they 
are  hereby  appointed  receivers;  that  they  continue  to  run  and 
operate  the  said  railroad  of  the  defendant  as  the  same  is  now 
operated  for  the  common  carriage  of  freight  and  passengers,  keep- 
ing the  premises  and  property,  both  real  and  personal,  in  good 
condition  and  repair,  to  the  end  that  said  road  may  be  operated 
efficiently  and  with  safety  to  the  public ;  that  they  as  such  re- 
ceivers have  authority  to  employ,  pay,  and  discharge,  from  time 
to  time,  in  their  discretion,  all  needful  laborers,  servants,  agents, 
attorneys,  and  counsel ;  to  purchase  and  pay  for  all  needful  ma- 
terials and  supplies;  to  settle  and  adjust  with  other  roads  all 
traffic  balances  in  the  usual  course  of  business ;  to  make  from 
time  to  time,  in   their  best  discretion,  all  needful  and  proper 
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traflSc  arrangements  with  other  roads  for  the  interchange  of  busi- 
Dess;  to  pay  all  taxes  on  the  property  whereof  they  are  appointed 
receivers,  that  may  be  due  and  payable,  or  may  become  due  and 
payable  during  this  receivership;  to  prosecute  and  defend  with- 
out the  further  order  of  this  court  all  existing  actions  by  or 
against  said  company ;  and  to  defend  all  actions  that  may  here- 
after l)e  brought  against  the  said  company  or  against  themselves, 
as  such  receivers,  by  the  permission  of  this  court,  and  to  pay  the 
expenses  of  such  prosecution  and  defence,  and  also  the  Expenses 
and  disbursements  of  the  plaintiffs,  trustees  in  and  about  the  ap- 
pointment of  the  said  receivers ;  to  use  the  name  of  the  said  com- 
pany in  the  prosecution  of  all  such  actions  as  they  may  find  it 
proper  or  necessary  in  their  discretion  to  bring,  maintain,  or  de- 
fend, with  full  power  to  compromise,  adjust,  and  settle,  in  their 
best  discretion,  all  such  actions,  suits,  or  controversies  now  exist- 
ing, or  that  may  hereafter  arise ;  to  do  whatever  may  be  needful 
and  proper  to  maintain  and  preserve  the  corporate  organization 
and  franchises  of  the  company  until  the  further  order  of  this 
court,  and  to  pay  and  expend  such  sum,  and  no  more,  for  that 
purpose  as  may  be  hereafter,  on  application  and  hearing,  ordered 
by  this  court;  to  redeem  any  and  all  securities  of  the  company 
now  pledged  as  security  for  loans  of  money,  if  any  there  be,  if  it 
shall  be  for  the  interest  of  the  trust,  hereby  reposed  in  the  said 
receivers  so  to  do,  but  not  otherwise. 

Fourth.  It  is  further  ordered  that  as  soon  as  may  be,  after 
the  said  receivers  have  entered  upon  the  performance  of  their 
duties,  they  make  a  true,  full,  and  perfect  inventory  of  all  and 
singular  the  real  and  personal  property  of  every  kind  and  de- 
scription whereof  they  are  appointed  receivers,  and  which  may 
come  into  their  possession,  and  file  the  same  with  the  clerk  of 
this  court,  and  due  notice  of  such  filing  to  be  given  to  the  plain- 
tiffs' solicitors. 

That  the  said  receivers  do  keep  full,  true,  and  accurate  ac- 
counts of  all  and  singular  their  acts  and  doings  in  the  premises ; 
that  they  render  and  file  with  the  clerk  of  this  court  such  ac- 
count within  ten  days  after  the  expiration  of  every  month  of 
their  receivership,  and  serve  copies  thereof  upon  the  plaintiffs' 
solicitors,  and  that  they  have  liberty  to  pass  their  accounts  from 
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time  to  time  before  Matthew  F.  Pleasants,  wlio  is  hereby  ap- 
pointed a  master  for  that  purpose,  on  ten  days'  notice  to  the 
plaintiffs'  solicitors  after  the  service  on  them  of  such  copy  thereof; 
that  any  question  which  may  arise  on  such  accounting  be  re- 
ported to  this  court  for  examination  and  decision,  and  that  such 
accounting,  when  from  time  to  time  had  and  completed,  shall  be 
final  and  conclusive  upon  all  parties,  unless  on  due  cause  shown 
the  same  shall,  during  the  pendency  of  this  action,  be  opened  on 
special  application. 

Fifth.  It  is  further  ordered  that  all  moneys  coming  into  the 
hands  of  the  said  receivers,  or  either  of  them,  be  by  them  de- 
posited in  one  or  more  safe  banks  of  deposit  within  the  State  of 
Virginia,  to  be  approved  by  this  court  or  a  judge  thereof,  to  the 
joint  credit  of  the  receivers,  to  be  thence  drawn  out  on  their  joint 
order  or  on  the  order  of  an  agent  or  attorney  to  be  by  them 
agreed  upon. 

It  is  further  ordered  that  the  said  receivers,  exercising  due  pru- 
dence and  caution  in  the  selection  thereof,  shall  not  be  responsi- 
ble for  the  wrongful  acts  of  their  servants  and  agents.  * 

It  is  further  ordered  that  the  said  receivers  shall  not,  nor  shall 
either  of  them,  in  any  case  incur  any  personal  or  individual  lia- 
bilities in  the  operation  of  the  said  line  of  railroad,  or  otherwise 
in  the  premises  by  reason  of  any  act  or  thing  done  by  them  or 
either  of  them  as  receivers,  or  by  their  servants,  agents,  or  attor- 
neys, the  said  receivers  respectively  acting  in  good  faith  and  in 
the  exercise  of  their  best  discretion,  but  the  mortgaged  premises 
shall  nevertheless  be  chargeable  with  any  judgment  which  may 
be  established  against  the  receivers  in  any  action  brought  against 
them  by  any  person  under  leave  of  this  court  first  had  and  ob- 
tained. 

It  is  further  ordered  that  the  said  receivers  respectively  shall 
in  no  case  be  responsible  jointly  for  the  acts  of  each  other,  but 
shall  be  responsible  only  severally  each  one  for  Tiis  own  acts. 

Sixth.  It  is  further  ordered  that  all  applications  for  interlocu- 
tory order  or  relief  in  this  action  by  or  on  behalf  of  any  party 
thereto,  or  the  receiver  therein,  shall  be  made  on  notice  by  the 
moving  party  to  the  party  or  parties  of  at  least  ten  days,  exclu- 
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sive  of  the  day  of  service,  and  on  due  proof  of  personal  services 
of  notice,  unless  the  notice  hereby  required  be  waived  in  writing. 

Seventh.  It  is  further  ordered  that  the  said  defendant  and  all 
persons  whatsoever,  be  and  they  are  hereby  strictly  commanded 
and  enjoined  peacefully  to  deliver  up  and  surrender  to  the  said 
receivers  all  and  singular  the  premises  whereof  they  are  hereby 
appointed  receivers  under  the  penalty  attaching  by  law  to  dis- 
obedience. 

And  in  the  meantime  and  until  the  actual  taking  possession  of 
the  said  property' by  the  said  receivers,  it  is  ordered  that  the  said 
Atlantic,  Mississippi  and  Ohio  Railroad  Company,  its  president, 
officers,  agents,  and  attorneys,  be  and  they  hereby  are  enjoined 
and  restrained  from  disposing  of  or  parting  with  any  of  the  said 
property,  real  or  personal,  except  in  the  payment  of  the  neces- 
sary daily  expenses  of  said  road,  and  that  the  said  company  forth- 
with deposit  all  moneys  and  available  balances  now  in  its  posses- 
sion or  control,  and  which  may  come  into  its  possession  from  day 
to  day,  except  what  is  needed  for  the  said  necessary  daily  ex- 
penses, in  the  Exchange  National  Bank  of  Norfolk,  subject  to  the 

order  of  this  court  in  this  cause. 

Hugh  L.  Bond, 

Circuit  Judge. 

Ro.  W.  Hughes, 

District  Judge. 

The  first  question  of  importance  which  came  up  for  discussion, 
related  to  the  wages  past  due  and  unpaid  of  the  employes  of  the 
road.  These  were  in  arrears  for  the  period  of  eight  months. 
Upon  argument  it  was  decided  that  all  back  w^ages  due  to  em- 
ployes then  actually  in  the  employment  of  the  company  should 
be  paid.  The  following  order  was  entered  on  a  representation 
of  Receiver  Fink  that  such  a  measure  was  necessary  to  the  safe 
and  successful  operation  of  the  road,  and  that  he  could  not  be 
responsible  for  the  consequences  of  a  refusal  of  it  by  the  court, 
to  the  property  of  the  company  or  the  safety  of  passengers : 

DECREE  FOR  PAYMENT  OF  PAST  DUE  EARNINGS  OF  EMPLOYES. 

Upon  the  petition  of  the  receivers  heretofore  filed  in  this  cause, 
it  is  ordered  and  decreed  that  the  said  receivers  be,  and  they  are 
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hereby  directed  to  pay,  whenever  in  their  judgments  snch  pay- 
ment is  expedient,  the  arrearages  of  wages  due  the  employes  of 
defendant  company,  who  have  not  assigned  their  claims,  begin- 
ning with  the  pay  roll  for  the  month  of  July,  1875.  The  said 
payment  is  to  be  made  according  to  the  pay  rolls  this  day  filed 
with  the  clerk  of  this  court,  and  to  the  persons  therein  designated. 
All  other  questions  touching  the  subject  of  this  order  are  re- 
served. 

Hugh  L.  Bond. 

Ro.  W.  Hughes. 

The  next  question  presented  was  that  of  paying  the  holders  of 
assigned  labor  claims  and  of  certain  petitioners  wlio  had  fur- 
nished rails  and  other  material  and  supplies  to  the  company  dur- 
ing a  period  of  a  year  or  more  before  the  appointment  of  receivers. 

On  this  class  of  claims,  after  full  argument  the  court  rendered 
the  following  decision  : 

BOND,  J. — There  have  been  filed  a  large  number  of  petitions 
in  this  cause,  asking  that  the  receivers  be  required  to  pay  out  of 
the  earnings  of  the  Atlantic,  Mississippi  and  Ohio  Railroad,  for 
materials  furnished  to  the  company  shortly  before  the  appoint- 
ment of  receivers,  and  for  wages  due  to  the  empIoy6s  of  the  com- 
pany before  the  receivers  took  possession  of  it.  The  petition  of 
George  Faris  is,  to  be  paid  the  amount  of  judgment  recovered 
against  the  company,'upon  which  execution  was  issued  and  levied 
upon  personal  property  belonging  to  it.  We  have  thought  it 
unneccj^sary  to  set  out  all  the  petitions,  and  have  selected  these 
as  types  of  the  whole.  Whatever  is  the  equity  of  these  is  the 
equity  of  all,  and  what  is  done  by  the  court  with  them  will  be 
the  disposition  of  the  others. 

At  the  time  the  materials  which  the  petitioners  furnished  the 
company  were  purchased,  the  railroad  corporation  was  indebted 
several  million  of  dollars,  to  secure  which  indebtedness  it  had 
long  antecedently  executed  and  recorded  a  mortgage,  pledging  its 
whole  property,  of  every  kind  and  description.  This  sum  of 
money  was  borrowed  and  loaned  upon  the  express  condition  that 
this  mortgage  should  be  so  made.     When  the  mortgagees  parted 
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with  their  money  they  took  the  precaution  to  require  this  se- 
curity for  its  repayment. 

When  the  parties  who  now  seek  payment  for  the  materials  fur 
nished  to  the  company  by  them,  parted  with  their  goods  to  the 
company,  they  did  not  take  the  precaution  to  require  any  security. 

Were  the  court  now  to  grant  their  petition,  and  out  of  the 
mortgaged  property  pledged  to  pay  a  particular  debt,  pay  them, 
it  would  substitute  the  unsecured  for  the  secured  debt.  If  these 
simple  contract  debts  for  goods,  furnished  on  the  credit  of  the 
company  alone,  are  to  be  paid  before  the  mortgage  debt  is  paid, 
they  stand  on  a  better  footing  than  the  secured  debts.  If  they 
are  to  be  paid  pari  passu  with  the  mortgagees,  then  the  mortgage 
is  valueless. 

It  is  suggested  that  these  claims  for  materials  furnished  stand 
in  a  different  position  from  the  general  floating  or  unsecured  debts 
of  the  company,  because  the  contracts  were  made  just  before 
the  commencement  of  these  proceedings,  and  the  material  has 
been  used  by  the  receivers.  This  can  make  no  difference.  All 
material  furnished  the  company,  and  for  which  it  is  indebted 
and  which  was  not  consumed  in  the  use,  is  now  used  by  the  re- 
ceivers. W^hether  a  debt  be  an  hour  or  a  year  old  can  make  no 
difference  in  its  equity.  It  stands  in  the  same  relation,  no  mat- 
ter what  its  age,  to  the  secured  debt  of  the  road.  To  allow  one 
of  these  debts  to  be  paid,  out  of  the  mortgaged  property,  is  to  al- 
low all.  That  is  to  say,  the  unsecured  debt  would  be  paid  pari 
passu  with  the  secured  debt,  and  in  a  court  of  equity  it  would 
come  to  pass  that  the  only  persons  who  had  no  security  would 
be  those  who  had  taken  it. 

Certain  of  these  petitions  are  on  the  part  of  former  employes 
of  the  road  to  whom  wages  are  due  for  work  done  before  the  re- 
ceivers were  appointed.  Some  of  these  claims  are  presented  by 
the  employes  and  others  by  their  assignees.  So  far  as  this  ease  is 
concerned,  there  can  be  no  distinction,  their  equities  are  the  same. 
It  is  impossible  to  discover  upon  what  better  footing  these  claims 
stand  than  do  those  of  the  material-men.  They  are  simple 
contract  debts  of  the  company.  The  labor  of  the  employe  was 
bestowed  upon  the  materials  furnished,  and  both  labor  and  goods 
became  the  property  of  the  company.     There  can  be  no  distinc- 


340  The  Atlantic,  Mississippi  and  Ohio  Railuoad  Case. 

Opinion  of  the  court. 

tion  in  law  or  equity  between  a  debt  due  for  labor  or  for  goods 
sold  and  delivered. 

But  in  order  to  set  up  some  sort  of  equity  in  this  behalf,  it 
has  been  argued  that  the  mortgagees  had  a  right  to  take  posses- 
sion of  the  road  so  soon  as  default  was  made  in  their  mortgage, 
and  that  not  having  done  so,  they  suffered  the  defendant  com- 
pany to  contract  these  obligations,  which  were  for  their  benefit. 

It  has  never  been  decided  yet  that  because  a  mortgagee  does 
not  immediately  pounce  upon  his  security,  foreclose,  take  posses- 
sion, and  sell,  that  he  impairs  the  obligation  of  his  lien. 

If  a  man  have  a  mortgage  on  a  large  stock  of  goods  of  a  retail 
merchant,  and  default  is  made,  it  will  hardly  be  contended  that 
unless  possession  is  at  once  taken  the  lien  for  wages  of  the  mort- 
gagees, clerks,  and  employes  is  superior  to  the  mortgage. 

These  petitions  present  cases  of  great  hardship,  but  the  con- 
tract for  hire  was  with  the  company,  not  with  these  mortgagees, 
and  these  claimants  are  entitled  to  be  paid,  as  are  the  material- 
men, out  of  anything  the  company  has  unmortgaged.  There  was, 
at  the  time  of  these  contracts  for  labor  and  material,  no  law  of 
Virginia  giving  a  statutory  lien.  The  only  lien  pretended  to  be 
set  up  is  an  alleged  equitable  one.  That  the  opinion  of  the  Leg- 
islature was  that  no  such  lien  existed  is  plain,  from  the  fact  that 
by  the  recent  act  of  March  21st,  1877,  chapter  200,  an  effort  has 
been  made  to  give  such  a  lien  as  that  set  up  in  these  petitions. 
Like  that  of  George  Farish,  the  executions  in  these  cases  were 
levied  upon  mortgaged  property.  The  creditor  is  entitled  to 
whatever  interest  may  result  to  the  company  after  the  mortgage 
debt  upon  the  road  or  the  locomotive  taken  in  execution  is  paid. 
He  is  entitled  to  nothing  more. 

When  these  proceedings  are  matured,  the  assets  of  the  company 
will  be  marshalled  and  sold,  the  liens  and  priorities  of  creditors 
ascertained,  and  the  proceeds  of  sale  will  be  distributed  according 
to  the  rules  of  equity,  among  such  as  have  proved  their  debts. 
These  petitioners  must  await  that  event. 

Judge  Hughes  concurred. 

In  the  course  of  events,  the  complainants  filed  a  petition  ask- 
ing that  leave  be  granted  the  receivers  to  issue  receivers'  ten  years' 
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extension  certificates  to  such  holders  of  bonds  and  coupons  as  had 
matured,  or  as  would  soon  fall  due,  \yhere  the  holders  should  be 
willing  to  receive  them.  This  petition  was  heard  at  Norfolk  in 
November,  1877 ;  and  the  following  was  the  decision  of  the  court, 
rendered  soon  after,  in  granting  the  leave  prayed  for : 


receivers'  certificates. 

On  the  complainants'  petition  for  leave  to  the  receivers  to  ac- 
cept and  provide  for  an  extension  of  time  for  paying  certain  obli- 
gations of  the  defendant  to  creditors  desiring  to  forbear  the  col- 
lection of  the  princi[>al  suras  due  them. 

This  petition  was,  after  due  notice  to  counsel  of  other  parties 
in  interest,  brought  on  for  hearing,  and  argued  on  the  24th  inst. 
The  decision  of  the  court  is  now  delivered  as  follows,  by 

HUGHES,  J. — The  circuit  judge  was  willing  at  once  to  sign 
the  order  asked  for  by  the  complainants  on  the  24th  inst. ;  but 
we  concurred  in  thinking  it  well  to  take  a  few  days  for  consider- 
ation, and  I  am  now  ready  to  state  the  grounds  of  the  action  of 
the  court. 

The  petition  of  the  trustees  of  the  consolidated  mortgage  sets 
forth  that  certain  bonds  secured  by  certain  mortgages  on  the  di- 
visional roads  of  the  defendant  company,  and  amounting  in  the 
aggregate  to  $866,944,  are  past  due,  or  will  soon  mature ;  and 
that  the  holders  of  a  large  portion  of  them  are  content  to  forbear 
the  payment  of  the  principal  so  due,  and  would  do  so  if  relieved 
from  the  necessity,  when  collecting  the  semi-annual  interest  ac- 
cruing and  to  accrue,  of  transmitting  their  bonds  to  the  places 
of  paying  interest,  and  having  each  payment  indorsed  upon  the 
bonds.  The  petition,  therefore,  asks,  as  a  convenient  means  of 
making  and  evidencing  these  payments,  that  the  receivers  be 
allowed  to  prepare  coupons  for  the  payment  of  future  interest,  to 
be  attached  to  such  bonds  as  may  be  held  by  persons  willing  to 
forbear  the  collection  of  the  principal  due  them,  and  to  continue 
to  receive  the  semi-annual  interest  which  their  bonds  now  carry. 


J 
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The  class  of  bonds  and  obligations  past  due  or  soon  to  fall  due, 
to  which  the  petition  refers,  are  as  follows  : 

$157,000  of  the  7  per  cent,  first  mortgage  bonds  of  the  Norfolk  and 
Petersburg  road  which  were  due  in  1868,  and  were  extended 
to  1875,  and 

306,000  of  the  8  per  cent,  first  mortgage  bonds  of  said  road  which 
were  due  in  1868  and  were  extended  to  1877 — the  two 
making  $463,000  of  first  mortgage  bunds  of  that  road,  past 
due. 
5,000  of  6  per  cent,  first  mortgage  bonds  of  the  Virginia  and  Ten- 
nessee road  due  since  December,  1872. 

260,500  of  8  percent,  bonds,  called  '*  interest  funding  bonds"  issued 
to  Decatur  H.  Miller,  December,  1869,  to  take  up  and  ex- 
tend coupons  of  the  Virginia  and  Tenne&see  road  then  due, 
and  secured  by  deed  of  trust  on  that  road. 

138,444  of  8  per  cent,  bonds  issued  in  l!)ecember,  1873,  by  the  con- 
solidated company  in  extension  of  the  time  of  paying  cer- 
tain coupons  of  the  several  divisional  roads  then  about  fall- 
ing due,  the  unpaid  coupons  standing  as  a  pledge  fur  the 
security  of  these  bonds  issued  in  their  stead,  which  will  fall 
due  January,  1879. 
$866,944  being  the  total  amount  of  the  bonds  to  which  the  petition 
refers. 


The  allegations  of  the  petitioning  trustees  are  that  "  the  hold- 
ers of  a  large  proportion  of  the  said  liabilities  are  willing  to  ex- 
tend the  time  for  the  payment  of  the  said  principal ; "  and  that "  the 
interest  of  all  parties  will  be  promoted  by  an  order  of  court  au- 
thorizing and  directing  the  receivers  to  prepare  and  issue  to  such 
holders  of  said  obligations,  as  are  or  may  hereafter  be  willing  to 
receive  thera,"  such  certificates  as  are  described  in  the  petition. 
It  will  be  observed  that  the  extension  contemplated  is  but  a  repe- 
tition of  what  was  done  during  the  defendant  company's  regime 
on  frequent  occasions,  without  objection  from  any  source,  and  to 
the  common  advantage  of  all  parties  interested. 

No  objection  is  made  to  the  prayer  of  the  petition  by  any  class 
of  bondholders,  a  large  number  of  whom  are  represented  to  be  in 
favor  of  the  arrangement.  The  bondholders  are  the  only  persons 
substantially  interested  in  the  proposal,  and  are  the  class  who  are 
naturally  most  intelligent,  alert,  and  sensitive  on  the  subject.  The 
only  objection  comes  from  certain  of  the  trustees  of  mortgages  resting 
on  the  divisional  roads,  especially  the  trustees  under  the  first  and 
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second  mortgages  of  the  Norfolk  and  Petersburg  road.  But  the 
interest  of  trustees,  in  such  a  question  as  this,  is  merely  nominal, 
and  their  powers  but  little  more  than  perfunctory.  Under  a 
proper  sense  of  the  responsibility  of  their  position  it  is  perfectly 
competent  for  them  to  file  formal  objections  to  the  prayer  of  the 
petition ;  and  submit  the  whole  matter  to  the  judgment  and  dis- 
cretion of  the  court.  This,  it  was  no  doubt,  their  duty  to  do, 
and  they  have  performed  that  duty;  but,  as  the  question  pre- 
sented to  the  court  is  more  one  of  interest  and  of  policy  than  of 
law,  if  the  bondholders,  who  are  the  persons  really  interested 
in  the  proposal,  consent,  and  no  shareholder  objects,  the  court 
would  be  slow  to  thwart  the  wishes  of  the  former,  at  the  instance 
of  trustees  having  no  substantial  interest,  and  who  are  but  formal 
parties  to  the  record. 

If  any  of  the  divisional  bondholders  desire  to  forbear  the 
collection  of  the  principal  of  their  bonds,  why  should  they  be  re- 
quired by  their  trustees  to  foreclose?  If,  in  forbearing,  they  de- 
sire a  convenient  and  usual  process  of  collecting  the  instalments 
of  interest  due  them  to  be  provided,  then,  what  right  have  their 
trustees  to  object?  If  this  road  were  still  in  the  hands  of  its 
company  there  could  be  no  doubt  of  the  right  and  power  of  the 
company  (a  right  which  it  frequently  exercised)  to  extend  the 
time  of  paying  such  bondholders  as  were  willing  to  forbear,  and 
to  devise  a  convenient  means  whereby  such  bondholders  could 
collect  and  make  receipt  for  the  semi-annual  interest  falling  and 
to  fall  due.  And  but  for  the  fact  that  this  road  is  in  the  hands 
of  receivers,  who  are  the  servants  of  the  court,  and  can  do  nothing 
except  by  its  authority,  this  petition  would  be  unnecessary.  It 
has  been  presented  out  of  abundant  prudence;  and  its  prayer  is 
simply  that  the  receivers  may  have  leave  to  adopt  a  convenient 
and  usual  means  of  enabling  those  bondholders,  who  wish  to  for- 
bear the  collection  of  the  principal  due  them,  to  collect  and  give 
receipt  for  the  interest  as  it  shall  fall  due.  The  coupons  proposed 
by  the  trustees  are  to  cover  semi-annual  instalments  of  interest 
for  ten  years;  with  the  proviso  (to  be  embodied  in  them)  that 
they  are  to  be  delivered  up  whenever  they  shall  be  called  in, 
either  by  the  receivers  or  by  any  company  succeeding  to  them  in 
the  control  of  the  road.     The  bondholders  who  apply  for  them 
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will  be  bound  to  an  extension,  for  ten  years,  of  the  tioae  for  de- 
manding the  principal  of  their  bonds.  But  the  receivers,  and  the 
company  succeeding  to  them,  will  be  bound  to  no  time  of  exten- 
sion at  all,  and  indeed  nothing  at  all,  except  the  payment  of  such 
instalments  of  interest  as  shall  fall  due  while  the  coupon. certifi- 
cates proposed  shall  be  outstanding.  No  change  of  securities  or  of 
the  rights  of  any  party  in  interest  can  be  effected  by  the  propo- 
sition in  any  degree;  except  only,  that  the  bondholders  who 
choose,  will  be  allowed  to  relinquish  for  a  time  their  right  to  the 
immediate  payment  of  the  principal  of  their  bonds. 

As  there  can  be  no  change  in  the  rights  of  parties,  except  such 
as  those  bondholders  who  choose  may  voluutarily  submit  to,  the 
only  question  for  the  consideration  of  the  court  is,  whether  it  is 
for  the  interest  of  all  concerned  to  permit  the  transaction  pro- 
posed. The  effect  of  the  transaction  will  be  to  satisfy  those  bond- 
holders who  have  a  present  right  to  the  immediate  foreclosure  of 
certain  divisional  mortgages  resting  upon  parts  of  the  line  of  the 
Atlantic,  Mississippi  and  Ohio  road  by  a  separate  sale  of  those 
divisional  roads.  By  satisfying  them  the  court  will  diminish, 
and,  I  trust,  remove,  the  danger  of  separate  sales  of  parts  of  the 
line,  and  prepare  the  way  for  a  sale  of  the  road  as  an  entirety. 
The  court  feels  bound  to  employ  every  means  in  its  power  and 
within  the  scope  of  its  jurisdiction,  to  prevent  any  disintegration 
of  the  line. 

Its  custody  of  the  road  has  not  so  far  been  prejudicial  to  any 
interest  connected  with  it.  Leaving  out  of  view  such  injury  as 
may  have  been  caused  by  the  floods  of  the  last  week,  the  road  is 
in  better  condition  than  ever  before,  while  the  floating  debt  left 
by  the  company  has  been  diminished.  During  the  custody  and 
management  of  its  receivers  the  bonds  secured  upon  the  divisional 
roads  have  in  every  instance  appreciated  very  materially,  if  the 
court  may  be  presumed  to  take  note  of  the  quotations  of  the  mar- 
kets as  made  known  by  the  public  prints.  The  bonds  of  the 
second  mortgage  on  the  Norfolk  and  Petersburg  division  have 
appreciated  since  June,  1876,  from  sixty-eight  cents  in  the  dollar 
to  seventy' eight  cents.  The  bonds  of  the  first  mortgage  of  the  * 
Norfolk  and  Petersburg  divisional  road  have  appreciated  since 
June,  1876,  from  about  eighty-six  cents  in  the  dollar  to  about 
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ninety  cents.  Certain  other  of  the  bonJs  secured  on  divisional 
roads  have  risen  as  much  as  thirty  cents  in  the  dollar  since  June, 
1876,  when  the  receivers  took  charge  of  the  consolidated  line.  It 
is  also  true  that  there  has  been  no  depreciation  in  market  value 
during  this  period  of  any  class  of  bonds  secured  on  the  divisional 
roads.  The  court,  therefore,  being  aware  of  these  facts,  does  not 
consider  that  it  acts  to  the  prejudice  of  any  party  in  interest  in 
adopting  any  measure  tending  to  prevent  and  avoid  the  separate 
sale  of  any  division  of  the  road  in  foreclosure  of  divisional  mort- 
gages, whereby  it  may  insure  a  sale  of  the  line  as  an  entirety. 

It  feels  bound  to  pursue  a  policy  looking  to  the  preservation  of 
the  integrity  of  the  road  from  Norfolk  to  Bristol,  by  many  con- 
siderations. 

If  the  line  were  broken  into  several  parts  each  would  be  com- 
paratively valueless.  The  experience  of  jill  railroad  manage- 
ment, in  this  country  and  elsewhere,  is,  that  lines  of  road  broken 
into  parts  under  disjointed  management,  cannot  be  conducted  with 
economy,  efficiency,  or  success;  and  are  incompetent  to  compete 
with  rival  lines  for  the  business  of  the  country.  If  the  Atlantic, 
Mississippi  and  Ohio  railroad  were  broken  at  Lynchburg,  in  its 
ownership  and  management,  the  roads  east  of  that  point  having 
little  travel,  would  be  reduced  in  their  business  to  a  very  dimin- 
utive local  trade,  and,  if  sold  with  their  feeble  revenues,  would 
not  pay  the  mortgages  resting  upon  them.  If  the  road  from 
Lynchburg  to  Bristol  were  detached  from  the  line,  in  ownership 
and  management,  it  would  cease  to  be  a  part  of  a  great  avenue 
for  the  heavy  products  of  the  Western  country,  and  would  be  de- 
pendent for  its  chief  resources  upon  travel  and  light  express 
freight,  which  it  would  carry  as  part  of  a  north  and  south  line. 
Running  through  a  mountain  region,  it  would  speedily  become 
under  the  heavy  expenses  constantly  necessary  to  maintain  it,  as 
feeble  in  its  revenues  and  resources,  as  when  it  was  first  consoli- 
dated in  management  with  the  roads  to  Xorfolk. 

As  a  consolidated  line  of  east  and  west  transportation  for  the 
trade  of  the  West,  this  line  of  road  has  been  growing  in  impor- 
tance and  public  consideration  more  and  more  each  year,  ever 
since  its  consolidation,  Western  trade,  the  first  avenue  of  outlet 
for  which  was  the.  Erie  Canal,  and  which  afterwards  sought  the 
VOL.  111. — 22 
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lines  of  road  constructed  parallel  and  near  to  that  work,  has  been 
tending  for  several  years  to  lines  on  lower  latitudes  and  shorter 
routes.  The  large  business  of  the  Baltimore  and  Ohio  road  is  a 
striking  exemplification  of  this  tendency.  The  growing  magni- 
tude of  the  business  of  the  Chesapeake  and  Ohio  Railroad  is 
another  evidence  of  the  strong  tendency  of  Western  trade  to  avoid 
frost  and  long  lines,  in  favor  of  more  southern  and  shorter  lines. 
The  present  great  and  growing  business  of  the  Atlantic,  Missis- 
sippi and  Ohio  road  is  a  further  and  conclusive  proof  that  West- 
ern trade  is  seeking  the  shortest  lines  across  the  continent  to  the 
Atlantic  ports.  Whether  Western  produce  seeks  to  reach  the 
Atlantic  seaboard  from  Memphis,  or  St.  Louis,  or  Louisville,  or 
Omaha,  or  Chicago,  the  line  of  the  Atlantic,  Mississippi  and 
Ohio  road  presents  the  shortest,  and  with  some  inconsiderable 
expenditure  on  parts  not  yet  completed,  can  be  made  the  most 
eligible  of  all  the  great  east  and  west  lines  of  railway,  except 
probably  that  of  the  Chesapeake  and  Ohio  road.  It  has  the 
advantage  of  resting  upon  tide- water  in  the  East,  near  the  foot  of 
Chesapeake  Bay,  whose  outlet  to  the  ocean  is  on  the  same  latitude 
vis-a-vis  with  the  straits  of  Gibraltar,  and  of  terminating  at  the 
first  safe  port  north  of  the  dangerous  Carolina  coast.  Its  Western 
terminus  at  Bristol  is  a  converging  point  for  lines  of  railroad  com- 
ing up  from  all  parts  of  the  Southern  and  Southwestern  States, 
and  from  the  Mississippi  at  Memphis  and  St.  Louis.  With  a 
small  expenditure  in  the  direction  of  Cumberland  Gap  or  of  New 
River,  Bristol  or  Central  Depot  would  become  the  focus  also  of 
lines  of  railway  pointing  from  Louisville,  Cincinnati,  Omaha, 
and  Chicago,  to  the  seaboard.  When  a  saving  of  200  miles  in 
distance  is  continually  offered  to  the  trade  of  a  vast  region  of 
country,  local  influences  and  artificial  contrivances  cannot,  for  any 
very  long  period  of  time,  prevent  it  from  seeking  the  shorter 
routes.  The  prorating  distance  from  Norfolk  by  sail  vessels  to 
Liverpool  being  only  500  miles,  and  to  New  York  only  75  miles, 
and  by  steamers  to  Liverpool  only  1000  miles,  and  to  New  York 
only  125  miles,  this  tendency  of  trade  to  find  outlet  to  the  ocean 
by  way  of  Norfolk  over  the  Atlantic,  Mississippi  and  Ohio  road 
from  beyond  Bristol  must  continually  strengthen,  unless  unfor- 
tunately the  road  should  be  broken  into  parts. 
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The  disintegration  of  the  line  of  the  Atlantic,  Mississippi  and 
Ohio  road  at  Lynchburg  would  be  fatal  to  its  value  as  an  east 
and  west  avenue  of  produce  moving  to  market  from  the  West  and 
Southwest,  and  of  merchandise  returning  to  those  regions  from 
the  East,  the  North,  and  Europe.  The  Virginia  and  Tennessee" 
division  would  degenerate  into  a  mere  road  of  rapid  transporta- 
tion for  light  goods  and  passengers  between  North  and  South. 
The  Southside  and  the  Norfolk  and  Petersburg  divisions  would 
lose  their  present  through  trade  from  the  Western  and  South- 
western States,  and  speedily  degenerate  into  the  unimportant  local 
works  which  they  were  within  the  memories  of  persons  not  yet 
of  matured  age. 

Paramount,  however,  to  the  mere  pecuniary  interests  of  the 
bondholders  and  shareholders  in  this  line  of  road  and  its  several 
divisions,  are  the  public  interests  connected  with  it.  The  court 
is  not  unmindful  of  the  fact  that  the  Commonwealth  of  Virginia, 
in  bestowing  an  expenditure  of  seven  or  eight  millions  of  dollars 
upon  the  roads  constituting  this  line,  intended  them  to  be  more 
than  local  works,  and  especially  intended  that  the  Virginia  and 
Tennessee  road  should  be  more  than  part  of  a  line  of  north  and 
south  transportation  for  travel  and  light  freights.  This  charac- 
ter of  road  was  scarcely  within  the  contemplation  of  the  State. 
Her  intention  was  to  construct  a  line  of  east  and  west  transpor- 
tation that  would  bring  the  staple  products  of  the  Northwest,  the 
West  and  Southwest  across  her  territory  to  her  principal  cities, 
and  at  Richmond  and  Norfolk  would  place  her  merchants  in 
connection  with  the  large  commercial  operations  of  the  world. 
The  court  keeps  constantly  in  view  this  cardinal  policy  of  Vir- 
ginia, and  has  every  assurance  that  the  foreign  bondholders  are 
desirous  to  pursue,  advance,  secure,  and  render  permanent  this 
policy.  As  far  as  it  lies  within  its  jurisdiction,  and  as  it  may  be 
done  within  the  scope  of  its  proper  functions  and  may  not  im- 
pair the  rights  of  parties  in  interest,  the  court  will  discourage 
separate  accounts  and  separate  sales  of  foreclosure  in  this  suit; 
in  order  that,  after  disposing  of  the  many  interlocutory  motions 
and  petitions  before  it,  it  may  enter  a  decree  in  foreclosure  di- 
recting a  sale  of  the  whole  line  as  one  work  under  which  this 
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line  of  road  may  be  rendered  permanently  intact  and  indisso- 
luble. ( 

An  order  of  court  is,  therefore,  entered  in  accordance  with  the 
prayer  of  this  petition. 

THE  DUTCH   BONDHOLDERS'   PETITION. 

The  five-and-a-half  million  loan  is  held  in  nearly  equal  pro- 
portions by  English  and  Dutch  bondholders.  The  interests  of 
eiich  of  these  classes  of  creditors  are  in  charge  of  a  committee, 
respectively  styled  the  London  Committee,  and  the  Amsterdam 
Committee.  The  complainants  (the  trustees  in  this  suit)  are 
thought  by  the  Dutch  to  recognize  only  the  English  Committee, 
and  to  act  exclusively  in  sympathy  with  the  English  bond- 
holders. 

The  Dutch  Committee,  accordingly,  filed  a  petition  in  1878, 
praying  to  be  made  formal  parties  defendant  of  record. 

After  full  argument  of  the  petition,  in  which  the  counsel  for 
the  complainants  made  earnest  and  strenuous  resistance  to  the 
prayer  of  the  petition,  and  after  hearing  the  counsel  for  the  Dutch 
bondholders  (Mr.  Ashbel  Green  and  Samuel  L.  Parrish,  of  New 
York,  and  W.  W.  Henry,  of  Richmond),  the  court  decided  as 
follows,  the  opinion  of  Judge  Bond  prevailing,  as  the  law  of  the 
case: 

Parrish  v.  Skiddi/,  Duncan,  and  Barlow. 

BOND,  J. — The  defendants  of  record  in  this  cause  on  the  9th 
day  of  September,  1871,  executed  a  mortgage  of  their  railroad 
and  effects  to  the  complainants  to  secure  the  payment  of  certain 
bonds  mentioned  therein  and  the  interest  thereon  as  it  fell  due. 
There  was  default  in  the  interest,  and  the  complainants,  the  mort- 
gagees, brought  suit  to  foreclose  the  mortgage.  Everything  has 
proceeded  regularly  from  time  to  time  without  complaint  on  the 
part  of  the  cestui  que  trusts  under  the  mortgage  until  the  filing 
of  the  petition  now  under  consideration,  which  is  a  petition  by 
certain  of  the  bondholders  alleging  that  they  should  be  made 
parties  to  the  suit.     The  reasons  given  for  this  request  are : 

Ist.  That  the  petitioners  are  a  committee  known  as  the  Am- 
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sterdam  Committee  for  the  protection  of  the  rights  of  the  consoli- 
dated bondholders  of  the  defendant  company,  by  which  is  meant 
that  they  are  bondholders  under  the  mortgage  to  the  complain- 
ants or  their  representatives. 

The  petition  then  alleges  that  these  proceedings  on  the  part  of 
the  trustees  were  commenced  by  a  minority  of  the  bondholders, 
but  it  does  not  seek  on  that  account  to  dismiss  them,  nor  does  it 
allege  that  the  proceedings  were  taken  against  their  objections  or 
wishes. 

They  allege  that  for  the  protection  of  their  interests  they  have 
appointed  counsel  to  represent  them  in  this  country,  and  that 
they  hold  one-half  of  the  bonds,  or  nearly  so,  under  the  mort- 
gage above  mentioned,  and  that  not  being  parties  to  the  suit  upon 
record,  they  do  not  receive  notice  of  the  proceedings  as  they  go 
on  from  the  trustees  or  their  counsel,  and  they  pray  that  they 
may  be  made  parties  to  the  suit  in  order  that  they  may  take  part 
in  the  proceedings  in  the  cause  as  it  progresses  from  time  to 
time. 

This  petition  was  filed  on  the  21st  of  December,  1877,  and 
was  signed  by  James  C.  Parrish,  who  was  not  alleged  in  it  to  be 
a  bondholder  nor  the  counsel  for  any  such  in  this  court. 

Upon  April  4th,  1878,  another  petition  was  filed,  amending 
the  first,  already  referred  to.  In  this  amended  petition  it  is 
alleged,  first,  that  certain  proceedings  have  been  had  heretofore 
between  the  bondholders  represented  by  a  committee  of  the  Am- 
sterdam Committee,  with  a  like  body  representing  English  bond- 
holders at  London,  and  after  a  long  recital  of  interviews  between 
the  parties  of  bondholders,  the  one  in  England  and  the  other  in 
Amsterdam,  respecting  the  reorganization  of  the  defendant  com- 
pany, it  states  that  they  could  not  agree  upon  a  plan  for  such  re- 
organization, and  that  the  English  bondholders  had  the  aid  of 
the  counsel  of  the  complainants  in  drawing  up  and  advocating 
their  plan  of  reorganization,  in  opposition  to  that  of  the  German 
bondholders;  and  it  further  alleges  that  the  English  bondholders, 
through  their  agent,  had  advertised  that  their  plan  of  reorgani- 
zation had  the  approval  of  the  receivers  of  the  road  and  of  the 
counsel  of  the  trustees  of  the  mortgage,  the  complainants  in  this 
suit. 
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It  is  alleged  that  the  agent  of  these  European  bondholders  ap- 
plied to  the  trustees  under  the  mortgage  to  be  supplied  with 
copies  of  th'e  papers  filed  from  time  to  time  in  the  cause,  and  that 
they  have^  not  done  so,  and  have  refused  so  to  do.  And  it  is 
charged  that  the  trustees  are  carrying  on  the  suit  in  furtherance  of 
the  plans  of  the  English  bondholders  without  reference  to  those 
of  the  German  bondholders  or  their  committee,  and  the  prayer 
is  that  they  may  be  made  parties  to  the  suit. 

It  is  nowhere  alleged  in  this  petition,  original  or  amended, 
that  the  trustees  or  their  counsel,  so  far  as  this  suit  has  progressed, 
have  not  acted  for  the  benefit  of  all  the'  bondholders  under  the 
mortgage  without  partiality  or  prejudice.  No  single  act  of  the 
trustees  in  the  conduct  of  the  suit  is  referred  to  as  detrimental, 
or  in  antagonism  to  the  interest  of  the  petitioners.  Nor  is  the 
court  asked,  on  account  of  their  negligence,  fraud,  or  incompe- 
tency, to  remove  them  and  give  to  the  petitioners  or  the  bond- 
holders the  conduct  of  the  suit. 

The  sole  objection  is  that  among  the  bondholders  themselves 
there  has  arisen  a  dispute  respecting  the  reorganization  of  the 
defendant  company,  and  that  the  trustees  or  their  counsel  have, 
in  consultation  with  such  bondholders  as  they  have  had  access 
to,  given  preference  to  the  plan  of  one  party  of  the  bondholders 
rather  than  to  that  of  the  other. 

No  allegation  is  made,  however,  that  this  preference  has  been 
expressed  in  atfy  proceedings  taken  in  court,  or  that  it  has  influ- 
enced in  any  way  the  conduct  of  the  suit  on  the  part  of  the 
trustees. 

Of  course  in  every  cause  in  equity  all  the  parties  in  interest 
must  be  made  parties  to  the  suit,  but  in  the  case  of  Richards  v. 
The  Chesapeake  and  Ohio  Railroad  this  court  has  already  held 
that  to  foreclose  a  mortgage  given  by  a  railroad  company  to 
trustees  to  secure  the  payment  of  bonds  and  coupons  mentioned 
in  it,  as  they  mature,  the  trustees  are  the  only  necessary  parties 
to  the  suit;  that  the  proper  parties  to  be  defendants  are  the  parties 
who  hold  or  claim  in  opposition  to  them,  is  equally  clear. 

In  order,  therefore,  to  disturb  the  rights  of  the  trustees  to  bring 
and  conduct  this  suit,  in  which  they  represent  every  bondholder 
known  to  the  mortgage,  at  the  instance  of  such  a  bondholder,  it 
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must  be  shown  to  the  court  that  the  trustees  have  done,  or  con- 
template doing,  in  the  cause  some  act  which  will  be  detrimental 
to  the  interest  of  such  bondholder  or  set  of  bondholders.  This 
is  not  averred  or  proved  in  the  matter  of  this  petition.  It  is  al- 
leged that  the  trustees  have  approved  a  plan  of  reorganization 
proposed  by  one  set  of  bondholders  rather  than  another.  But 
the  court  cannot  consider  any  proceedings  among  the  bondholders 
or  trustees  which  are  not  the  subject  of  proceedings  in  this  court 
and  this  cause,  so  that  until  it  is  proved,  as  it  is  not  now  asserted, 
that  the  trustees  under  this  mortgage,  ought  not,  by  reason  of 
negligence,  fraud,  or  incompetency,  to  conduct  this  suit,  the  pe- 
titioners have  no  right  to  ask  that  they  be  appointed  plaintiffs  to 
share  in  such  conduct,  or  to  conduct  it  wholly  themselves.  I 
know  of  no  instance  in  a  case  of  foreclosure  of  a  railroad  mortgage 
where  the  trustees  have  been  displaced  or  required  to  take  an  ad- 
jutant bondholder  to  assist  in  the  conduct  of  a  suit,  except  where 
some  malfeasance  or  incompetency  is  alleged  on  the  part  of  the 
trustee.  But  the  petitioners  ask  in  the  petition,  as  amended,  at 
once  to  be  made  parties,  whether  plaintiff  or  defendant,  and  cite 
numerous  instances  where  the  courts  have  allowed  bondholders 
of  different  interests  or  classes,  who,  though  represented  by  the 
same  parties,  had  or  thought  they  had,  different  interests  to  be 
defended  or  asserted,  from  others  represented  under  the  same 
mortgage  or  deed  of  trust.  It  seems  to  me  none  of  these  cases 
apply  to  the  matter  of  this  petition.  There  is  but  one  class  of 
bondholders  under  this  mortgage.  The  interests  of  each  bond- 
holder are  identical.  Some  of  the  bondholders  have  moved  the 
action  of  the  trustees  and  others  have  not.  The  one  are  active 
bondholders  and  the  others  are  inactive.  Some  of  them  are  rep- 
resented by  one  committee  and  others  are  represented  by  another, 
but  this  does  not  constitute  a  class  of  bondholders  ;  their  interests 
are  identical,  and  one  might  as  well  say  that  because  bondholders 
under  the  same  mortgage  were  represented  in  court  by  different 
counsel,  that  constituted  them  a  different  class  of  bondholders, 
and  that  they  were,  because  represented  by  different  persons,  en- 
titled to  be  parties  to  the  suit.  » 

The  moment  a  petition  is  presented  to  this  court  by  any  party 
interested  in  the  conduct  or  result  of  this  suit,  which  alleges  that 
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these  trustees  are  derelict,  incompetent,  or  partial  in  any  action 
they  propose  to  the  court,  that  petition  shall  be,  as  it  is  entitled 
to  be,  respectfully  heard,  and  if  after  consideration  of  the  proof 
it  shall  be  ascertained  that  the  petitioner  ia  correct  the  trustees 
will  be  removed,  and  the  bondholders  allowed  to  conduct  the 
suit  in  their  own  way  without  the  intervention  of  trustees,  except 
so  far  as  they  may  be  nominal  parties  to  it. 

And  these  petitioners  who  now  ask  to  be  made  parties,  plain- 
tiffs or  defendants,  while  we  refuse  them  the  conduct  of  the  suit 
or  to  be  made  parties  to  it,  are  at  liberty,  whenever  a  motion  is 
made  in  this  cause  which  in  their  judgment  is  hostile  to  the  inter- 
ests of  their  clients,  to  oppose  it,  as  they  have  done  in  this  in- 
stance, by  petition  ;  if  the  circumstances  show  bad  faith  on  the 
part  of  the  trustees,  they  will  be  removed  and  others  appointed 
to  conduct  the  suit.  This  serves  all  the  purposes  of  this  petition, 
except  that  the  bondholders  represented,  or  alleged  to  be  repre- 
sented by  the  signers  of  it,  may  not  have  the  right  of  appeal  from 
any  decree  of  the  court  which  they  think  unfavorable  to  their 
specific  and  personal  interests,  unless  made  parties  to  the  record. 
Under  those  circumstances,  when  they  arise,  we  think  any  bond- 
holder who  feels  that  his  rights  are  injured  by  the  action  of  the 
trustees  or  of  the  court  has  a  right  to  be  put  in  such  position, 
either  as  plaintiff  or  defendant,  as  will  enable  him  to  have  them 
adjudicated  by  an  appellate  court  That  case  is  not  presented  to 
us  by  this  petition,  and  the  prayer  of  it  is  therefore  in  this  in- 
stance refused. 

Judge  Hughes  differed,  in  the  following  opinion : 

HUGHES,  J. — I  have  differed  so  seldom  with  the  presiding 
judge  (whose  opinion  is  the  law  of  the  court)  that  it  is  with  great 
reluctance  that  I  now  express  a  dissent  from  his  ruling.  In  the 
result  at  which  he  arrives,  in  the  decision  just  read,  I  concur  sub- 
stantially, as  the  petitioners  can  gain  all  they  now  desire,  under 
the  ruling  of  the  court. 

I  think  that  the  bondholders  who  did  not  unite  in  directing 
the  trustees  to  move  in  this  cause  for  foreclosure,  may  of  mere  right 
be  made  parties  defendant. 

In  considering  the  petition  of  the  Dutch  bondholders,  I  have 
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been  content  to  confine  my  view  to  the  terms  of  the  trust  deed 
securing  the  bonds  of  the  consolidated  company.  A  provision  of 
that  deed  authorizes  the  trustees  to  proceed  for  foreclosure  at  the 
direction  of  one-fifth  of  the  bondholders  secured.  It  thereby 
classifies  these  bondholders  into  those  who  move  in  the  suit  and 
those  who  fail  or  refuse  to  move.  It  has  never  appeared  affirma- 
tively in  this  cause  how  many  of  the  bondholders  united  in  in- 
structing the  trustees  to  proceed  for  foreclosure.  That  question, 
I  believe,  went  by  default  at  the  commencement  of  the  suit,  which 
began  (before  suit  was  entered)  with  a  consent  order  for  the  ap- 
pointment of  two  receivers.  This  consent  was  afterwards  with- 
drawn. It  now  appears  that  the  holders  of  about  two  millions 
of  the  bonds  are  represented  by  the  trustees ;  that  the  holders  of 
another  two  millions  are  not  in  sympathy  with  the  trustees,  and 
are  here  petitioning  for  a  standing  in  court  with  a  view  to  look- 
ing after  their  own  interests ;  and  that  the  holders  of  still  another 
million  and  a  half  of  bonds  are  taking  no  part  in  the  proceeding 
one  way  or  the  other.  Thus  the  petitioners  are  neither  actually 
nor  presumptively  complainants  in  this  cause.  Inasmuch  as  the 
trnst  deed  itself  classifies  the  bondholders  into  those  by  whose  in- 
structions the  trustees  are  acting,  and  those  who  may  see  reason 
to  dissent  from  that  action ;  and  inasmuch  as  actual  objection  to 
the -policy  of  the  trustees  is  made  by  the  holders  of  the  imposing 
amount  of  two  millions  of  bonds,  it  seems  to  me  that  the  court 
is  bound  to  recognize  the  classification  of  bondholders  made  by 
the  deed  itself,  and,  of  mere  right,  to  let  into  the  cause,  in  the 
person  or  persons  of  some  authorized  representative,  as  parties 
defendant,  in  the  manner  prescribed  by  Rule  48  in  Equity,  the 
petitioners  for  the  Dutch  bondholders. 

I  should  prefer  that  this  should  be  done,  and  I  have  no  doubt 
the  petitioners  themselves  would  prefer  it  to  be  done,  under  their 
original  petition,  in  which  they  pray  to  be  admitted  as  of  mere 
right. 

This  would  relieve  them  from  the  necessity,  which  is  doubt- 
less an  unpleasant  one,  of  formally  arraigning  the  trustees  before 
the  court  for  any  sort  of  dereliction  ;  and  I  suppose,  if  they  were 
allowed,  they  would  withdraw  their  amended  petition  and  stand 
upon  the  mere  right  of  being  parties  to  the  cause  of  the  class  con- 
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templated  by  the  trust  deed,  who  did  not  move  as  plaintiffs,  and 
who  are  not  in  sympathy  with  the  policy  of  the  trustees.  None 
but  those  bondholders  who  gave  instructions  to  the  trustees  to 
proceed  for  foreclosure  are  technically  or  theoretically  complain- 
ants in  this  cause ;  and  I  see  no  technical  irregularity  and  no 
violation  of  the  theoretical  or  logical  proprieties  of  equity  practice 
in  allowing  to  a  large  class  of  interested  persons  who,  under  the 
terms  of  the  trust  deed,  cannot  be  presumed  to  be  represented  by 
the  trustees  or  to  be  parties  complainant  in  this  suit,  either  in 
law  or  fact,  a  standing  in  court,  as  parties  defendant. 


THE    STEWART    PETITION. 

One  of  the  most  important  questions  which  arose  in  the  case 
was  that  presented  by  the  petition  of  D.  K.  Stewart,  and  which 
is  fully  exhibited  and  discussed  in  the  following  opinion  of  Judge 
Hughes.  Judge  Bond  differed  on  the  law  involved,  but  it  was 
so  desirable  that  a  conclusion  should  be  reached  that  should  not 
involve  a  certificate  of  divided  opinion  to  the  Supreme  Court, 
that  Judge  Bond  requested  the  opinion  of  Chief  Justice  Waite, 
who  was  present  when  the  question  came  on  for  decision.  On 
full  conference  the  Chief  Justice  concurred  in  opinion  with 
Judge  Hughes.  Judge  Bond  yielded  his  own  opinion  and.  the 
decree  of  the  court  was  entered  on  that  basis.  Judge  Bond  sign- 
ing the  decree  along  with  Judge  Hughes.  The  following  opinion 
had  been  prepared  by  Judge  Hughes  before  this  conference, 
and  furnishes  the  reasons  on  which  his  own  opinion  was  based. 
It  is  not  to  be  accepted  as  embodying  the  reasons  of  Chief  Jus- 
tice Waite,  and  of  course  does  not  express  the  opinions  of  Judge 
Bond. 

HUGHES,  J. — The  two  statements  of  agreed  facts  show  the 
following  case  :  In  1854  the  Board  of  Directors  of  the  Virginia 
and  Tennessee  Railroad  passed  a  resolution  authorizing  the  issue 
of  stock,  to  be  called  ^^  preferred  stock,"  interest  (not  dividends) 
on  which  was  agreed  to  be  paid  regularly,  and  was  agreed  to  be 
a  lien,  or  liability  of  the  company,  next  in  grade  to  the  second 
mortgage  bonds,  and  to  take  precedence  of  all  indebtedness  sub- 


The  Atlantic,  Mississippi  and  Ohio  Railroad  Case,  355 


Opinion  of  Hughes,  J.,  on  the  Stewart  petition. 


sequent  to  the  date  of  the  resolution.  The  stock  was  issued  and 
bought  with  that  understanding,  but  no  mortgage  or  trust-deed 
was  executed  for  the  sole  purpose  of  creating  this  lien.  After- 
wards, in  1855,  the  con>pany  executed  a  mortgage,  known  as  the 
income  mortgage,  in  which  the  prior  lien  of  the  interest  on  this 
stock  was  recognized  ^nd  protected.  Again,  ju>«t  before  the  ex- 
ecution of  the  mortgage  to  the  foreign  bondliolders,  John  Col- 
linson,  their  attorney  in  fact,  issued  a  prospectus  setting  forth 
the  debts  of  the  company  that  would  be  superior  to  the  said  mort- 
gage, and  naming  the  annual  interest  on  this  stock  among  them. 

Just  after  the  war,  in  1866,  the  principal  of  a  great  deal  of  the 
debts  of  the  company  became  due.  Crippled  as  it  had  been  by  the 
war,  the  company  was  unable  to  meet  these  obligations  at  the  time, 
and  consequently  proceeded  to  fund  them  in  new  bonds  at  8  per 
cent,  interest.  But  for  amounts  under  $1000  it  issued  certificates 
bearing  interest  at  the  same  rate.  A  great  many  coupons  for 
interest  past  due,  on  the  several  mortgages  of  the  road,  were  also 
funded  in  certificates  of  the  same  character.  In  no  instance  did 
the  company  require  those  who  bought  these  certificates  to  waive 
the  mortgage  lien,  nor  did  the  company  require  them  to  accept 
these  certificates  in  absolute  payment  of  the  coupons,  etc.,  funded. 
In  the  prospectus  of  Mr.  Colliusou,  mentioned  above,  these  cer- 
tificates were  named  as  one  of  the  debts  superior  in  dighity  to 
the  mortgage  bondholders,  and  the  plaintiffs'  trustees,  by  buy- 
ing in  a  lot  of  them  for  the  benefit  of  their  cestui  que  trusts^  pay- 
ing in  exchange  therefor  bonds  secured  by  the  mortgage  to  them, 
recognized  their  priority.  The  questions  to  be  considered,  there- 
fore, are  (a)  whether  the  interest  on  the  preferred  stock  ever  was 
a  lien  ?  (6)  whether,  if  a  lien  as  between  the  original  parties,  the 
trustees  and  their  cestui  que  trusts  have  had  sufficient  notice, 
actual  or  constructive,  to  make  it  a  lien  as  against  them  ?  (c) 
whether  the  acceptance  of  these  certificates  operated  a  waiver  or 
satisfaction  of  the  bonds,  etc.,  which  were  surrendered  in  ex- 
change for  them  ?   I  will  consider  these  questions  in  their  order. 

I  have  no  difficulty  in  holding  that  the  mode  in  which  this  pre- 
ferred stock  was  issued  created  a  lien  as  between  the  parties  there- 
to. They  were  issued  with  the  declaration  that  they  were  a  lien ; 
they  were  bought  on  the  faith  of  that  representation.     A  court 
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of  equity  will  raise  equitable  liens  for  the  purpose  of  justice,  and 
if  a  lien  could  not  be  created  otherwfse,  could  even  make  the 
company  execute  a  conveyance  for  that  purpose.  But  it  is  not 
necessary.  A  court  of  equity  considers  that  as  done  which  ought 
to  be  done  in  order  more  fully  to  effectuate  the  intention  of  the 
parties. ,  It  will,  therefore,  consider  that  as  a  lien  which  was  so  in- 
tended to  be  by  the  parties.  And  it  will  do  so  with  special  readi- 
ness in  this  instance,  where  it  has  been  recognized  and  treated  as 
such  without  dispute  by  all  parties  for  more  than  twenty  years. 
I  therefore  pass  to  the  consideration  of  the  question  whether  it 
was  a  valid  equity  as  against  the  mortgage  to  the  plaintiffs*  trus- 
tees. If  they  take  with  notice  of  the  equity  decided  above  to 
exist,  they  take  subject  to  it.  Of  course  it  is  not  necessary  that 
the  holder  of  every  bond  secured  by  that  mortgage  shall  have 
notice.  Notice  to  their  agents,  the  trustees,  and  John  Collinson, 
is  notice  to  them.  I  hold  that  not  only  their  agents  had  notice, 
but  that  probably  they  themselves  had  sufficient  notice  at  least 
to  put  them  on  inquiry.  This  notice  was  given  (1)  By  the  income 
mortgage,  a  deed  duly  executed  and  recorded.  That  deed  expressly 
recognizes  the  lien  and  the  priority  of  the  lien  of  this  preferred 
stock.  It  is  recognized  in  terms  which  admit  of  no  ambiguity. 
(2)  By  the  prospectus  issued  by  John  Collinson,  their  agent. 
This  \Vas  widely  circulated,  and  doubtless  no  one  bought  these 
bonds  without  reading  it.  And  actual  notice  given  in  this  man- 
ner is  as  effective  as  if  given  in  any  other.  (3)  The  14th  sec- 
tion of  the  act  of  incorporation  of  the  Atlantic,  Mi&sissippi  and 
Ohio  Railroad,  providing  for  the  classification,  etc.,  of  the  debts 
and  stock  of  the  divisional  roads,  was  itself  calculated  to  apprise 
subsequent  incumbrancers  of  the  existence  of  those  debts,  etc., 
aixd  to  put  them  on  inquiry  in  protection  of  their  own  interests. 
I  therefore  hold  that  the  interest  on  this  preferred  stock  is  a  lia- 
bility of  the  company  next  in  dignity  to  the  second  mortgage 
bonds  of  tlie  Virginia  and  Tennessee  Railroad,  and  sui)erior  in 
dignity  and  valid  against  the  lien  created  by  the  mortgage  to  the 
plaintiffs'  trustees.  Nor  have  I  any  more  hesitation  in  deciding 
in  favor  of  the  priority  of  lien  of  the  registered  certificates.  I 
see  nothing  to  show  that  a  novation  was  contemplated  by  either 
party.     A  novation  can  only  arise  in  pursuance  of  an  agreement 
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express  or  implied.  A  contract  of  such  a  character  must  be 
clearly  proved,  and  the  Burden  of  proving  it  is  on  the  one  who 
alleges  it.  An  intention  on  both  sides  to  enter  into  such  a  con- 
tract must  be  proved. 

There  is  no  proof  of  such  an  intention  in  this  case.     That  it 
was  not  intended  by  the  company  is  shown  by  the  resolution 
authorizing  the  perpetuation  of  the  mortgage  lien  on  the  face  of 
the  certificates.     And  surely  it  cannot  be  held  that  such  was  the 
intention  of  those  who  received  these  certificate^,  when  they  were 
neither  expected  nor  required  to  waive  their  lien.     It  cannot  be 
held  that  they  waived  it  voluntarily.     It  is  well-settled  law  that 
the  acceptance  of  diflFerent  or  additional  evidences  of  debt  is  not 
a  satisfaction  of  the  former  evidence  or  security,  unless  it  is 
clearly  shown  to  have  been  so  intended.     A  debt  is  not  paid  by 
taking  a  note  for  it,  nor  is  a  mortgage  paid  by  taking  a  certificate 
of  indebtedness.     A  party  may  receive  as  many  different  secu- 
rities for  the  same  debt  as  he  pleases,  and  the  law  will  not  hold 
that  he  waived  his  former  securities  unless  it  is  clearly  proved 
that  he  did  so,  and  intended  to  do  so.     Those,  therefore,  who 
claim  that  these  registered  certificates  were  an  absolute  satisfac- 
tion  of  the  mortgage  lien  to  that  extent  must  prove  that  it  was 
so  intended.     There  is  no  such  proof  in  this  case.     On  the  con- 
trary, everything  points  to  the  opposite  conclusion.     The  pur- 
pose for  which  these  certificates  were  issued  is  plain.   At  the  time 
the  interest  or  parts  of  the  principal  so  funded  became  due,  the 
company  could  not  meet  their  payment.     It  wanted  time,  and  in 
consideration  of  the  time  thereby  granted,  it  increased  the  rate  of 
interest,  and  funded  interest  as  principal.     Their  consideration, 
therefore,  was  not  the  waiver  of  their  lien.     It  was  the  additional 
time  thereby  granted.     That,  it  is  settled,  is  a  sufficient  legal 
consideration.     Such  funding  operations  are  of  daily  occurrence. 
The  Miller  covenant  was  of  a  similar  nature,  and  since  the  ap- 
pointment of  the  receivers,  in  the  fall  of  1877,  they  obtained 
leave  of  court  to  issue  somewhat  similar  certificates  extending 
the  time  of  payment  of  some  of  the  divisional  mortgages.     Until 
this  proceeding,  these  certificates  have  always  been  treated  as 
liens.     They  were  stated  to  be  such  by  Mr.  Collinson  in  his 
prospectus ;  they  were  recognized  as  such  by  the  trustees  them- 
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selves.  Unless  on  the  supposition  that  these  certificates  were  a 
lien  superior  to  their  own  mortgage,  the  trustees  would  hardly 
have  brought  in  $40,000  of  them,  and  surrendered  in  exchange  for 
them  an  equal  proportion  of  their  own  bonds.  I,  therefore,  hold 
that  their  lien  is  not  lost,  and  that  they  are  of  the  same  dignity 
as  the  interest  coupons,  etc.,  in  exchange  for  which  they  were 
issued.  Nor  can  I  help  feeling  that  the  resistance  of  the  prayer 
of  their  petition  places  the  complainants  in  the  attitude  of  bad 
&ith  to  the  petitipners. 

The  hearing  of  the  foregoing  matter  was  at  the  same  term  of 
the  court  at  which  a  motion  for  a  decree  of  foreclosure  and  sale 
was  to  be  passed  upon. 


THE  VIRGINIA   AND   TENNESSEE  COMPANY. 

A  petition  was  presented  at  this  term  by  the  agents  and 
counsel  of  the  Dutch  bondholders,  praying  that,  before  entering 
a  decree  of  foreclosure  and  sale,  the  complainants  should  be  re- 
quired to  make  the  president  and  directors  of  the  Virginia  and 
Tennessee  Company  a  party  defendant.  The  facts  upon  which 
this  petition  was  based  appear  in  the  following  opinion  of  Judge 
Hughes  on  that  subject,  and  need  not  be  set  out  here.  Judge 
Bond  was  opposed  to  the  prayer  of  the  petition  on  the  ground 
that  the  company  named  was  neither  a  necessary  nor  a  proper 
party  defendant  to  the  cause.  Chief  Justice  Waite  thought  that 
the  company  was  not  a  necessar}^  party ;  and  so  the  decision  of 
the  court  was  against  the  prayer  of  the  petition.  But  Judge 
Hughes  thought  the  company  named  a  necessary  party,  and  filed 
the  following  opinion  on  the  subject  (p.  361). 

THE  PETITION  OP  GRAHAM's   EXECUTORS  ET  AL. 

David  Graham's  executors,  and  others,  owners  of  $24,800  of 
the  OLD  STOCK  of  the  Virginia  and  Tennessee  Railroad  Company, 
suing  for  themselves  and  all  other  stockholders  other  than  the 
Atlantic,  Mississippi  and  Ohio  Railroad  Company  (owning 
together  about  3389  shares),  petitioned  the  United  States  court 
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for  leave  to  make  the  receivers,  Charles  T.  Perkins  and  Henry 
Fink,  parties  defendant  to  a  suit  in  equity,  which  said  petitioners 
proposed  to  bring  in  the  Circuit  Court  of  the  city  of  Kichmond. 
They  filed  with  their  petition  as  part  thereof,  a  copy  of  the  pro- 
posed bill.  In  it  they  allege  (among  many  other  things)  that 
the  Atlantic,  Mississippi  and  Ohio  Railroad  Company  is,  like 
themselves,  only  a  stockholder  in  the  Virginia  and  Tennessee 
Kailroad  Company,  though  owning  a  large  majority  of  the  stock, 
say  31,611  shares  out  of  35,000  shares,  the  chartered  limit  of 
the  capital.  They  allege  that  the  Atlantic,  Mi&sissippi  and  Ohio 
Kailroad  Company  has  never  acquired  in  any  manner,  any  right 
or  title  to  the  railroad,  the  property  or  the  franchises  of  the  Vir- 
ginia and  Tennessee  Company,  and  that  the  possession  of  the 
same  by  the  president  and  directors  of  the  Atlantic,  Mississippi 
and  Ohio  Company  was  an  unlawful  usurpation.  They  insist 
that  the  deed  of  9th  September  1871,  the  mortgage  under  which 
the  plaintiffs  claim,  if  valid,  is  operative  only  to  convey  the 
31,611  shares  of  the  capital  stock  of  the  Virginia  and  Tennessee 
Kailroad  Company  owned  and  held  by  the  Atlantic,  Mississippi 
and  Ohio  Company.  The  proposed  bill  makes  the  plaintiffs  in 
this  suit  the  Board  of  Public  Works,  the  Commonwealth  of  Vir- 
ginia, the  trustees  in  all  of  the  Virginia  and  Tennessee  deeds,  the 
president  and  directors  of  the  Virginia  and  Tennessee  Railroad 
Company,  and  the  Virginia  and  Tennessee  Railroad  Com- 
pany itself,  in  its  corporate  name  and  character,  parties  defend- 
ant, and  prays  relief  in  the  State  court  according  to  the  facts 
stated. 

The  argument  on  the  petition  was  heard  at  Norfolk,  on  Wed- 
nesday, May  7th,  1879. 

The  court,  composed  at  the  time  of  Waite,  Chief  Justice,  and 
Bond,  Judge,  for  the  purpose  of  passing  upon  this  question,  de- 
nied the  prayer  of  the  petitioners.  The  Chief  Justice  from  the 
bench  said  in  substance :  That  there  was  no  reason  why  Graham's 
executors  et  al.  should  not,  if  so  advised,  bring  their  suit  in  the 
State  court  against  the  plaintiffs  here,  and  against  the  Atlantic, 
Mississippi  and  Ohio  Railroad  Company,  and  all  other  parties 
interested,  and  assert  therein  any  right  they  may  have  in  the 
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premises.  That  these  petitioners,  not  being  parties  here,  could 
not  be  barred  or  affected  by  any  proceeding  or  decree  in  this  suit. 
That  this  court  could  only  sell  such  estate  in  the  premises  as  the 
Atlantic,  Mississippi  and  Ohio  Railroad  Company  actually  owned, 
and  by  deed  lawfully  conveyed  to  the  plaintiffs.  That  the  pur- 
chaser at  a  sale  made  by  this  court  would  buy  subject  to  all  the 
rights  of  Graham's  executoi's  and  others  (whatever  they  may  be), 
and  that  they,  by  supplemental  and  amended  bill,  might  make 
the  purchaser,  whenever  he  came  into  being,  a  party  defendant  in 
their  suit  in  the  State  court,  and  litigate  their  rights  with  him 
there.  That  it  was  neither  necessary  nor  proper  to  make  the  re- 
ceivers parties  to  any  such  contention.  That  they  neither  claim 
nor  have  any  title  to  or  interest  in  the  subject-matter.  They  are 
merely  the  servants  of  this  court ;  the  hands  with  which  the 
court  preserves  and  manages  the  property  pendente  lite,  and  they 
must  not  be  interfered  with  in  the  execution  of  the  orders  of  this 
court. 

Thereupon  the  said  Graham's  executors  and  others,  by  coun- 
sel, moved  the  court  to  permit  them  to  appear  as  parties  defend- 
ant in  this  suit,  and  to  file  their  answer  to  the  plaintiffs'  original 
and  amended  and  supplemental  bills;  and  then  to  move  and 
insist  that  the  plaintiffs  be  required  to  amend  and  supplement 
their  bills  by  making  the  Virginia  and  Tennessee  Railroad  Com- 
pany a  party  defendant  in  this  court. 

The  court  denied  the  motion.  The  Chief  Justice  said,  in  sub- 
stance: That  the  rights  of  Graham's  executors  were  not  compro- 
mised or  put  in  jeopardy  by  these  proceedings.  That  this  court 
could  dispose  of  only  such  estate  as  legally  belonged  to  the  par- 
ties of  record.  That  if  the  plaintiffs,  and  the  principal  defendant, 
the  mortgagees  and  the  mortgagor,  after  being  warned  by  these 
public  proceedings  of  claims  adverse  to  their  title,  were  still  willing 
to  proceed  to  foreclosure  and  sale,  they  were  at  liberty  to  do  so, 
if  they  choose  to  take  the  responsibility  and  run  the  risk.  In 
reply  to  a  suggestion  by  counsel  that  the  purchaser  might  be 
misled  and  embarrassed,  the  Chief  Justice  said  he  did  not  see  how 
that  could  affect  Graham's  executors  or  their  rights. 

After  the  judgment  of  the  court  was  pronounced,  Hughes,  J., 
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who  was  on  the  bench  and  heard  the  argument,  though  not  sit- 
ting as  one  of  the  court  on  that  question,  said :  that  while  he 
was  of  opinion  that  the  prayer  of  this  petition  asking  leave  to 
sue  in  a  State  court  should  be  denied,  yet  he  thought  that  the 
Virginia  and  Tennessee  Railroad  Company,  and  also  the  South- 
side  and  Norfolk  and  Petersburg  Railroad  Companies  ought  all 
three  to  be  made  defendants.  That  the  grantors  in  the  several 
divisional  deeds  exhibited  with  the  plaintiffs'  bills  were  proper, 
necessary,  and  indispensable  parties,  as  much  so  as  the  grantees 
in  said  deeds.  That  said  three  -companies  had  rights  affected  by 
these  proceedings,  and  they  ought  to  be  here  to  defend  them. 
That  the  plaintiffs  having  neglected  to  make  said  companies 
parties,  their  suit  was  defective,  and  not  ready  for  a  decree  of 
foreclosure.  But  inasmuch  as  his  brothers  were  of  a  contrary 
opinion,  and  had  so  judicially  decided,  he  would  henceforth  in 
this  cause,  as  he  was  bound  to  do,  consider  the  point  as  res  adju- 
dicaia,  and  act  accordingly. 

The  next  day  the  representatives  of  the  Dutch  bondholders 
filed  a  petition,  praying  that  the  Virginia  and  Tennessee,  South-, 
side,  and  Norfolk  and  Petersburg  Railroad  Companies  might  be 
made  parties,  u{)on  grounds  similar  to  those  insisted  upon  by 
Graham's  executors  the  day  before.  After  hearing  further  argu- 
ment, the  court  (consisting  of  Waite,  Ch.  J.,  and  Bond,  J.)  ad- 
hered to  its  decision,  that  the  plaintiffs  would  not  be  required  to 
make  the  divisional  companies  parties. 

HUGHES,  J. — Among  ray  objections  to  a  decree  in  the  pres- 
ent status  of  the  case  is  the  fact  that  the  Virginia  and  Tennessee 
Company  is  not  a  party  defendant  to  this  suit. 

Various  sections  of  the  act  of  June,  1870,  providing  for  the 
formation  of  the  Atlantic,  Mississippi  and  Ohio  Company,  con- 
template expressly  or  impliedly  the  continued  existence,  for  cer- 
tain purposes,  of  the  several  original  companies  of  which  the  At- 
lantic, Mississippi  and  Ohio  was  formed,  after  and  notwithstanding 
the  formation  of  the  consolidated  company.  One  of  the  sections 
provides  that  no  shareholder  in  an  original  company  should  be 
required  to  subscribe  his  shares  to  the  stock  of  the  consolidated 
VOL.  III.— 23 
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company.  Another  section  provides  that  the  joint  company  shall 
arrange  with  the  divisional  companies  for  the  nse  of  their  respec- 
tive roads  and  properties  upon  such  terms  as  the  latter  may  agree 
to  "  in  general  meeting."  Another  provides  that  the  property 
and  franchises  of  the  divisional  companies  should  vest  in  the  gen- 
eral company  only  cw  and  whai  it  shall  absorb  thfe  whole  of  their 
shares  respectively.  Another  keeps  alive  the  divisional  compa- 
nies for  the  liquidation  of  their  respective  debts  as  long  as  the 
claims  of  their  creditors  and  shareholders  shall  remain  unsatis- 
fied. Another  provides  that  a  separate  account  of  the  property, 
receipts,  and  exi>enses  of  each  divisional  company  shall  be  kept, 
for  the  purpose  of  protecting  the  claims  and  preserving  the  rights 
of  their  respective  creditors  and  shareholders  until  they  are  satis- 
fied. In  short,  I  gather  from  the  whole  tenor  of  the  act  of  1870, 
that  the  Legislature  contemplated  a  continued  separate  existence 
of  each  divisional  company,  for  certain  important  purposes,  as 
long  as  any  of  the  shares  of  its  capital  stock  were  not  subscribed 
to  that  of  the  Atlantic,  Mississippi  and  Qhio  Company,  and  as 
long  as  any  debt  which  it  had  contracted  remained. 

Moreover,  the  act  of  March  6th,  1872,  entitled  An  act  to  com- 
plete the  organization  of  the  Atlantic,  Mississippi  and  Ohio  Com- 
pany, contemplated  the  existence  of  the  divisional  companies 
subsequent  to  the  organization  of  the  Atlantic,  Mississippi  and 
Ohio  Company,  and  provided  a  method  of  extinguishing  them  by 
authorizing  the  condemnation  of  their  stock.  It  does  not  appear 
that  anything  has  been  done  under  the  authority  given  by  this 
act  towards  extinguishing  in  the  manner  which  it  provides  the 
Virginia  and  Tennessee  Company,  and  it  is  a  fact  of  record  that 
that  company  remains  extant  as  a  legal  corporation. 

But  there  is  nothing  of  record  to  show  how  much  of  the  stock 
of  the  divisional  companies  is  outstanding;  and  it  seems  to  me 
that  this  is  a  matter  of  sufficient  importance  to  be  made  the  sub- 
ject of  reference  to  the  master  commissioner.  In  order  to  know, 
however,  with  approximate  accuracy  the  state  of  things  in  this 
regard,  I  have  obtained  from  the  secretary  of  the  divisional  com- 
panies a  statement  from  their  books  of  the  number  of  shares  held 
in  them  respectively,  which  have  not  been  subscribed  to  the  At- 
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lantic,  Mississippi  and  Ohio  Company.     That  number  is  as  fol- 
lows.    In  the 

Norfolk  and  Petersburg  Company,  .  .  43  shares. 

Southside  Company,          .         .  .  .  15       " 

Virginia  and  Kentucky  Company,  .  .  605      " 

Virginia  and  Tennessee  Company,  .  .  3398      " 

Leaving  out  of  consideration  the  three  first-named  companies, 
it  seems  to  me  that  the  court  would  not.be  justified  in  ignoring 
the  existence  of  the  Virginia  and  Tennessee  Company,  in  which 
there  is  outstanding  stock  representing  a  capital  of  $340,000. 
Heretofore  it  has  been  possible  for  the  court  passively  to  shut  its 
eyes  to  the  existence  of  this  company,  but  it  can  no  longer  do  so; 
for  since  the  last  hearing  of  this  cause  a  petition  has  been  pre- 
sented by  a  portion  of  the  shareholders  of  this  company  asking 
leave  to  file  a  bill  in  a  State  court  (a  copy  of  which  is  attached 
to  the  petition),  setting  out  facts  to  show  its  continued  existence, 
and  not  only  impeaching  the  validity  of  the  organization  of  the 
Atlantic,  Mississippi  and  Ohio  Company  (the  defendant  in  this 
suit),  but  attacking  as  fraudulent  the  mortgage  deed  for  satisfying 
which  the  court  is  now  asked  to  decree  a  sale  of  the  railroad 
which  belonged  to  the  Virginia  and  Tennessee  Company.  These 
petitioners  are  holders  of  unextinguished  stock  in  a  company 
which  the  law  expressly  keeps  alive  in  respect  to  its  debts  and  to 
this  stock  to  the  amount  of  several  thousands  of  dollars. 

It  is  a  cardinal  rule  in  equity  that  all  persons  should  be  parties 
to  a  suit  who  have  an  interest  in  a  complete  decree  settling  the 
title  to  the  subject  of  the  suit  and  determining  all  claims  upon 
it ;  that  is  to  say,  it  is  an  imperative  rule,  that  all  should  be  made 
parties,  v/ho,  if  parties,  would  be  concluded  by  a  complete  decree. 
Our  decree  in  this  cause,  in  order  to  be  complete,  must  determine 
the  amount  of  all  debts  binding  the  property,  and  must  settle  the 
title  of  the  property  as  against  all  claimants.  The  object  of  this 
suit  is  to  procure  the  sale  of  a  complete  title,  subject  only  to  the 
claims  of  the  divisional  mortgages.  We  are  to  pass  a  title  to  the 
purchaser  good  against  all  the  world  except  the  liea  of  the  divi- 
sional mortgages,  and  we  are  to  determine  the  amounts  due  upon 
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these  mortgages.  In  order  to  such  a  decree,  it  is  not  only  in- 
cumbent on  us  to  bring  all  parties  into  the  cause  who  have  valid 
claims  against  this  property,  but  all  who  have  a  right  in  law  to 
litigate  these  matters,  however  barren  of  result  that  litigation 
might  promise  to  be.  We  are  to  sell  a  title  not  only  good  against 
successful  litigation,  but  as  to  which  all  parties  in  interest  shall 
be  estopped  from  vexatious  litigation.  We  are  not  only  to  sell  the 
property  but  to  settle  the  title  to  it. 

Among  the  debts  we  are  ascertaining,  by  references  to  a  com- 
missioner and  by  solemn  decree,  are  those  of  the  original  Vir- 
ginia and  Tennessee  Company ;  and  yet  that  company,  which  as 
to  its  debts  is  as  certainly  in  existence  as  the  Atlantic,  Missis- 
sippi and  Ohio  Company  itself,  is  not  a  party  to  the  record.  We  . 
are  determining  the  debts  which  it  owes  in  order  to  a  sale  of  the 
property  which  it  pledged,  without  making  it  a  party  to  the 
proceeding  for  sale. 

What  if  we  should  sell  to  a  highest  bidder  ignorant  of  the 
existence  of  the  Virginia  and  Tennessee  Company  and  of  its  re- 
lations to  the  railroad  sold ;  and  what  if  that  bidder,  on  hearing 
the  facts  of  the  case,  should  refuse  to  comply  with  the  terms  of 
sale  because  of  these  facts :  would  the  court  compel  a  compliance? 
I  think  it  might  well  hesitate  to  do  so. 

In  the  present  status  of  this  cause  our  decree  would  not  con- 
clude the  Virginia  and  Tennessee  Company  or  its  stockholders 
either  as  to  the  title  of  the  Virginia  and  Tennessee  Railroad,  or 
as  to  the  amount  due  on  its  divisional  mortgages. 

Such  a  decree  would  have  still  another  injurious  effect.  The 
act  of  Assembly  of  March  6th,  1872,  authorizing  the  condemna- 
tion and  extinction  of  the  stock  of  the  Virginia  and  Tennessee 
Company  not  subscribed  to  the  Atlantic,  Mississippi  and  Ohio 
Company,  was  entitled  "An  act  to  complete  the  organization  of 
the  Atlantic,  Mississippi  and  Ohio  Company."  It  is  an  act  of  the 
class  which  are  strictly  construed.  It  is  an  act  of  which  only  the 
Atlantic,  Mississippi  and  Ohio  Company  can  avail  itself  upon  a 
strict  construction  of  the  language  of  its  title,  and  of  the  terms 
of  its  fifth  section.  But  the  sale  of  the  Virginia  and  Tennessee 
road  by  this  court  will  extinguish  the  Atlantic,  Mississippi  and 
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Ohio  Company,  as  a  corporation ;  and  with  its  extinction  will 
lapse  the  right  of  condemning  the  outstanding  stock  of  the  divi- 
sional companies  given  by  this  act  of  1872.  So  that  our  decree, 
if  given  in  the  present  stage  of  this  suit,  instead  of  settling  the 
title  of  the  property  to  be  sold,  as  against  the  Virginia  and  Ten- 
nessee Company's  stockholders,  will  keep  alive  that  company 
indefinitely,  with  power  at  any  time  to  disturb  the  title  which 
we  sell.  Whereas,  if  the  Virginia  and  Tennessee  Company  were 
made  a  party  to  the  suit,  it  would  be  concluded  by  the  decree, 
and  the  sale  of  its  property  would,  by  operation  of  law,  ipso  facto 
extinguish  that  company,  as  it  will  extinguish  the  Atlantic,  Mis- 
sissippi and  Ohio  Company. 

final  decree  of  foreclosure  and  for  sale  of  the 

property  of  defendants. 

This  cause  came  on  to  be  further  heard  at  this  term  upon  the 
pleadings,  and  upon  the  evidence  and  papers,  and  master's  re- 
ports heretofore  filed  therein,  and  was  argued  by  counsel ;  and 
thereupon  the  court,  upon  consideration  of  the  premises,  orders, 
declares,  and  decrees : 

1.  That  all  the  reports  heretofore  made  and  filed  in  this  cause 
by  the  master,  as  modified  by  his  report,  filed  on  the  30th  day  of 
November,  1878,  be,  and  the  same  are  hereby  confirmed,  except 
as  overruled  or  modified  by  this  decree,  and  that  the  allegations 
and  averments  in  the  complainants'  bill  of  complaint,  so  far  as 
they  are  material  to  the  relief  prayed  for,  are  true. 

2.  The  court  declares  and  decrees.  That  the  deed  of  trust  exe- 
cuted by  the  Atlantic,  Mississippi  and  Ohio  Railroad  Company  to 
Francis  Skiddy,  William  Butler  Duncan,  and  Samuel  L.  M.  Bar- 
low, trustees,  complainants  in  this  actu)n,  on  the  9th  day  of  Septem- 
ber, 1871,  and  of  which  a  true  copy  is  annexed  to  the  master's  re- 
port, filed  in  this  cause  on  the  30th  November,  1878,  to  which  ref- 
erence is  had,  is  a  valid  conveyance  of  the  railroad  franchises  and 
property  of  the  said  corporation  therein  mentioned,  for  the  secu- 
rity of  the  mortgage  bonds  therein  set  forth  ;  that  the  said  bonds 
were  duly  issued,  and  the  same  and  the  proceeds  thereof  lawfully 
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disposed  of,  and  dealt  with  under  and  according  to  the  statute  of 
the  State  of  Virginia,  in  that  behalf  made  and  provided,  approved 
June  17th,  1870;  and  that  the  said  deed  of  trust  vested  in  the- 
complainants,  as  trustees  for  the  purposes  therein  mentioned, 
and  according  to  the  t^nor  thereof,  a  good  and  valid  title  to  all 
and  singular  the  property  and  franchises  therein  described,  sub- 
ject only  to  the  liens  thereon  hereinafter  set  forth. 

3.  The  court  declares  and  decreesy  That  the  franchises  and 
property  conveyed  by  the  said  trust  deed  of  September  9th,  1871,  to 
the  complainants,  trustees,  by  the  Atlantic,  Mississippi  and  Ohio 
Railroad  Company,  by  way  of  mortgage,  described  as  near  as 
may  be,  are  as  follows ;  that  is  to  say,  all  the  right,  title,  and 
interest  of  the  said  Atlantic,  Mississippi  and  Ohio  Railroad  Com- 
pany in  and  to  the  franchises  of  the  said  company,  its  entire  line 
of  railroad  then  constructed,  or  thereafter  to  be  constructed ;  in 
fact  extending  from  Norfolk,  in  the  State  of  Virginia,  to  Cum- 
berland Gap,  in  the  State  of  Kentucky,  together  with  all  branches 
of  the  said  line  of  railroad  then  constructed,  or  thereafter  to  be 
constructed,  with  the  rolls,  incomes,  rents,  issues,  and  profits 
thereof,  and  all  real  estate,  rights  of  way,  easements,  fixtures, 
rolling  stock,  machinery,  tools,  and  equipments,  and  all  other 
personal  property  thereto  belonging;  and  all  property,  real,  per- 
sonal, and  mixed,  and  all  corporate  powers  and  franchises  be- 
longing or  appertaining  to  the  said  Atlantic,  Mississippi  and 
Ohio  Railroad  Company,  then  possessed  by  the  said  company,  or 
thereafter  to  be  acquired  by  the  said  company.  And  for  all  the 
purposes  of  this  decree  the  inventory  of  the  receivers  may  be  re- 
ferred to  for  a  more  full  and  detailed  description  of  the  mort- 
gaged premises. 

The  description  also  includes  all  additions  to  the  mortgaged 
property  and  premises  mad%or  to  be  made  by  the  receivers ;  and 
also  all  railroad  supplies  which  the  receivers  may  have  on  hand 
at  the  time  of  sale,  or  may  acquire  thereafter  before  delivery  of 
possession. 

4.  It  is  furilier  declared  and  decreed,  That  the  estate  and  in- 
terest of  the  complainants  in  the  above-described  premises,  are, 
at  the  date  of  this  decree,  subject  to  the  prior  liens,  stated  in  the 
master's  report,  and  hereinafter  more  particularly  described,  and 
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subject  to  which  prior  liens,  to  the  extent  that  they  may  be  out- 
standing at  the  time  of  sale,  with  interest  then  accrued  on  the 
sums  of  money  secured  thereby,  the  premises  must  be  sold  as 
hereinafter  directed. 

5.  The  court  declares  and  decrees,  That  there  was  a  default  on 
the  part  of  the  said  corporation  in  the  payment  of  the  instalments 
of  interest  upon  the  said  bonds,  issued  under  the  trust  deed  to 
the  complainants,  due  and  payable  according  to  the  tenor  thereof, 
on  the  1st  day  of  October,  1874,  and  on  the  1st  day  of  April, 
1875,  and  that  siuce  the  last  named  date  no  part  of  such  interest 
has  been  paid. 

That  the  amount  of  such  interest  which  has  become  and  re- 
mains due  and  payable,  is  at  the  date  of  this  decree,  the  sum  of 
$1,932,687.75,  and  that  no  part  of  the  principal  of  said  bonds 
has  become  payable. 

6.  The  court  declares  and  decrees.  That  of  the  bonds  issued 
under  the  trust  deed  to  the  complainants,  the  474  bonds  men- 
tioned in  the  master's  report  in  this  cause,  filed  on  the  30th  No- 
vember, 1878,  as  delivered  to  the  defendant,  the  Atlantic,  Mis- 
sissippi and  Ohio  Railroad  Company,  by  the  plaintiffs'  trustees, 
before  the  appointment  of  the  receivers  in  this  action,  and  the 
5026  bonds  deposited  by  the  receivers  in  the  Safe  Deposit  Com- 
pany of  Baltimore,  and  the  4030  bonds  obtained  by  the  receivers 
from  the  Union  Bank  of  London,  and  deposited  with  the  Safe 
Deposit  Company  of  Baltimore,  all  be  cancelled  by  the  receivers, 
and  the  fact  of  such  cancellation  be  reported  to  this  court.  If 
for  any  reasons  they  shall  not  cancel  the  whole  number  of  these 
bonds,  let  such  reasons  be  reported. 

7.  The  couH  declares  and  decrees.  That  the  amount  of  indebt- 
edness  secured  by  the  trust  deed  of  the  Norfolk  and  Petersburg 
Bailroad  Company  to  George  Blood,  Jr.,  and  John  M.  South- 
gate,  dated  June  15th,  1857,  and  bearing  interest  at  eight  per 
cent.,  payable  semi-annually,  January  1st  and  July  Ist  of  each 
year,  is  $309,500;  that  this  indebtedness  became  due  and  paya- 
ble on  the  1st  day  of  January,  1877;  that  under  the  authority 
of  this  court  the  receivers  have,  by  an  agreement  with  the  hold- 
ers, extended  the  time  for  the  payment  of  $258,500  thereof,  for 
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the  period  often  years,  from  the  1st  day  of  January,  1878,  leav- 
ing a  balance  of  such  indebtedness  due  and  payable  of  $51,000. 

The  above  amount  includes  two  bonds  of  $500  each,  numbered 
260  and  296,  delivered  to  the  receivers,  at  the  time  of  their  ap- 
pointment, by  the  Atlantic,  Mississippi  and  Ohio  Railroad  Com- 
pany. 

That  of  the  amount  of  the  indebtedness  secured  by  the  last- 
mentioned  mortgage,  bearing  interest  at  seven  per  cent.,  payable 
semi-annually,  January  1st  and  July  1st  of  each  year,  there  was 
due  on  the  Ist  of  January,  1877,  $181,500,  of  which  amountthe 
receivers  have,  by  an  agreement  with  the  holders,  extended  the 
time  for  payment,  under  the  authority  heretofore  conferred  upon 
them  by  this  court  in  that  behalf,  of  $161,000  for  the  period  of 
ten  years,  from  the  first  day  of  January,  1878,  leaving  of  the  in- 
.  debteduess  secured  by  this  deed  o£  trust,  and  bearing  seven  per 
cent,  interest,  due  and  unpaid,  $20,500. 

The  above  amount  includes  44  bonds  of  $500  each,  delivered 
to  the  receivers,  at  the  time  of  their  appointment,  by  the  At- 
lantic, Mississippi  and  Ohio  Railroad  Company,  which  bonds 
constitute  a  part  of  the  mortgaged  property. 

8.  The  court  declares  and  decrees,  That  the  amount  of  the 
indebtedness  secured  by  the  trust  deed  of  the  Norfolk  and  Peters- 
burg Railroad  Company,  to  John  S.  Tucker,  dated  September 
11th,  1868,  and  bearing  eight  per  cent,  interest,  payable  semi- 
annually January  1st  and  July  1st,  of  each  year,  is  $500,000, 
becoming  diie  July  1st,  1893.  Included  in  this  amount  are  two 
bonds  for  $1000  each,  which  came  into  the  hands  of  the  receiv- 
ers, and  also  40  bonds  of  $1000  each,  which  came  into  the  pos- 
session of  the  receivers. 

9.  The  court  declares  and  deci^ees,  That  the  amount  of  the  in- 
debtedness secured  by  the  trust  deed  of  the  Southside  Railroad 
Company,  to  W.  T.  Joynes,  dated  November  15th,  1854,  is 
$1400. 

10.  ITie  court  declares  and  decrees.  That  the  amount  of  the 
indebtedness  secured  by  the  trust  deed  of  the  Southside  Railroad 
Company,  to  George  W.  Boiling  (now  deceased)  and  Richard  G. 
Pegram,  dated  October  19th,  1868,  is  $1,870,000,  of  which 
$709,000  bears  interest  at  the  rate  of  eight  per  cent,  per  annum, 
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payable  semi-annually,  January  1st  and  July  1st,  in  each  year, 
and  becomes  due  and  payable  as  follows 


$100,000  on  January  1st, . 
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The  bonds  representing  said  indebtedness  being  known  as  South- 
side  first  preferred  eight  per  cent,  bonds. 

Included  in  this  sum  of  $709,000  are  bonds  to  the  amount  of 
856,000,  to  which  the  receivers  became  entitled  at  the  date  of 
their  appointment,  subject  to  a  lien  by  way"  of  pledge ;  but  the 
pledgees,  in  the  exercise  of  their  right  so  to  do,  sold  $9000  of 
the  said  bonds,  applying  the  proceeds  towards  the  payment  of  the 
debt  for  which  they  were  pledged,  leaving  $47,000  still  outstand- 
ing under  pledge.  This  $47,000  is  made  of  the  following  bonds : 
numbers  146  to  149,  155  to  168,  204,  427  to  430  inclusive,  151, 
207,  212,  216,  219,  222,  238,  239,  249,  251,  255,  270,  431, 
298,  144,  142,  148,  277,  289,  291,  299,  300,399,433,  434,444, 
446,  447,  448,  450,  482,  486,  498. 

And  of  said  $1,870,000,  621,000  bears  six  per  cent,  interest, 
payable  semi-annually,  January  1st  and  July  1st  in  each  year, 
and  becomes  due  and  payable  as  follows 

.  1884 

.  1885 

.  1886 

.  1887 

.  1888 

.  .  1889 

.  1890 

The  bonds  representing  said  indebtedness  being  known  as 
Southside  second  preferred  six  per  cent,  bonds. 

Included  in  this,  $621,000  are  bonds  to  the  amount  of  $1000, 
which  the  receivers  at  date  of  their  appointment  received  from 
the  defendant,  the  Atlantic,  Mississippi  and  Ohio  Eailroad  Com- 
pany, and  bonds  to  the  amount  of  $16,700,  which  the  receivers 
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have  since  redeemed  from  pledge.  This  $17,700  is  made  up  of  the 
following  bonds :  numbers  709,  710, 680,  681,  682, 683,  684,  692, 
664,  678,  595,  596,  723,  491,  602,  603,  609,  610,  611,  612,  615, 
597,  731,  767,  768,  769,  770,  771,  799,  888,  889,  890,  934, 964, 
970,  973,  978,  1162,  1213,  1214,  1216  and  1256  to  1266  in- 
clusive; 729  for  $500;  1239,  1234,  1238,  1329,  1330  for  $100 
each. 

Also,  included  in  this  $621,000  are  bonds  to  the  amount  of 
$22,000,  to  which  the  receivers  became  entitled  at  the  date  of 
their  appointment,  and  which  are  subject  to  the  lien  by  way  of 
pledge,  hereinafter  referred  to,  the  said  bonds  being  in  numbers 
and  amount  as  follows :  numbers  686,  687,  688,  689,  690,  695, 
696,  697,  698,  699,  701,  702,  for  $500  each ;  478, 479, 480,  481, 
482,  489,  490,  582,  592,  703,  704,  705,  706;  1251,  1252, 1326, 
1327,  1328,  for  $100  each— in  all,  $7,000;  619,  621,  622,  627, 
630,  633,  634,  635,  637,  806,  807,  816,  820,  851,  854,  855, 879, 
886,  887,  987,  988,  and  1274— in  all  $8000,  and  587  and  593 
for  $500  each. 

A  nd  of  said  $1 ,870,000,  $540,000  bears  interest  at  six  per  cent., 
payable  semi-annually,  January  1st  and  July  1st  in  each  year, 
and  becomes  due  and  payable  as  follows : 


$100,000  on  January  let, 

.  1896 

100,000    "    "    .    . 

.  1897 

100,000    "    "    .    . 

.  1898 

100,000    "    "    .    . 

.  1899 

140,000    "    "    .    . 

.  1900 

The  bonds  representing  said  indebtedness  being  known  as  South- 
side  third  preferred  six  per  cent,  bonds. 

Included  in  this  sum  of  $540,000  are  bonds  to  the  amount  of 
$43,000,  which  the  receivers  at  the  time  of  their  appointment  re- 
ceived from  the  defendant,  the  Atlantic,  Mississippi  andOhio  Rail- 
road Company,  and  bonds  to  the  amount  of  §6400,  which  they 
have  since  redeemed  from  pledge,  making  $49,400,  and  composed 
of  the  following  bonds:  numbers  717  to  747  inclusive;  764,  794 
to  801  inclusive;  that  is  to  say,  40  bonds  for  $300  each— $12,000 ; 
310  bonds,  numbers  992,  1007,  1037  to  1049,  1056  to  1250, 
1301  to  1400   inclusive,  for  $100  each— $31,000;   64  bonds, 
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numbers  1005,  1008  to  1020,  1251  to  1300  inclusive,  for  $100 
each— ?6400. 

And  also  bonds  to  the  amount  of  $37,800,  to  which  the  re- 
ceivers became  entitled  at  the  date  of  their  appointment,  and  which 
are  subject  to  the  lien  by  way  of  pledge  hereinafter  referred  to, 
the  said  bonds  being  in  numbers  as  follows  :  842  to  900,  759  to 
762,  765  to  773,  802  to  825,  827  to  841,  786  to  790, 775  to  784. 

11.  The  court  declares  and  decrees j  That  the  amount  of  the  in- 
debtedness secured  by  the  trust  deed  of  the  Virginia  and  Tennes- 
see Railroad  Company  to  Chiswell  Dabney,  Odin  G.  Clay,  and 
Abram  S.  Hewitt,  dated  December  24th,  1852,  bearing  semi-an- 
nual interest  at  the  rate  of  six  per  cent.,  payable  January  1st  and 
July  1st  of  each  year,  is  $5000,  now  due  and  payable,  together 
with  the  amount  of  funded  interest  secured  by  the  deposit  of  cou- 
pons of  bonds  of  this  mortgage,  in  accordance  with  the  indenture 
mentioned  in  the  fourteenth  paragraph  of  this  decree. 

12.  The  court  declares  and  decrees,  That  the  amount  of  the  in- 
debtedness secured  by  the  trust  deed  of  the  Virginia  and  Tennes- 
see Railroad  Company  to  C.  W.  Purcell,  C.  L.  Mosby,  and  C.  R. 
Slaughter,  dated  January  5th,  1855,  bearing  interest  at  the  rate 
of  six  per  cent.,  payable  semi-annually  January  1st  and  July 
1st  of  each  year,  is  $990,000,  and  the  same  falls  due  on  the  30th 
of  June,  1884,  together  with  the  amount  of  funded  interest  secured 
by  the  deposit  of  coupons  of  bonds  of  this  mortgage  in  accordance 
with  the  indenture  mentioned  in  the  fourteenth  paragraph  of  this 
decree. 

Also,  that  the  interest  at  the  rate  of  six  per  cent,  per  annum, 
payable  semi-annually  on  the  first  day  of  January  and  the  first 
day  of  July  of  each  year,  due  and  to  become  due  upon  the  pre- 
ferred stock  issued  by  the  Virginia  and  Tennessee  Railroad  Com- 
pany, under  and  by  virtue  of  the  resolution  passed  by  the  board 
of  directors  of  said  company  the  third  day  of  August,  1854,  and 
referred  to  in  the  mortgage  executed  by  said  company  to  R.  H. 
Maury,  John  O.  L.  Goggin,  and  Samuel  Garland,  trustees,  dated 
the  fifth  day  of  December,  1855,  constitutes  a  lien  upon  the  prop- 
erty and  franchises  of  said  Virginia  and  Tennessee  Railroad 
Company,  next  after  the  lien  of  the  mortgage  executed  by  said 
company  to  C.  W.  Purcell,  C.  L.  Mosby,  and  C.  R.  Slaughter, 
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trustees,  dated  the  fifth  day  of  January,  1855.  And  the  court 
declares  and  decrees,  that  the  amount  of  the  preferred  stock  so 
issued  is  five  hundred  and  fifty  shares  of  the  par  value  of  $100 
per  share. 

13.  The  court  declares  and  decrees.  That  the  amount  of  the 
indebtedness  secured  by  the  trust  deed  of  the  Virginia  and  Ten- 
nessee Railroad  Company  to  R.  H.  Maury,  Richard  Makim,  and 
John  Early,  dated  March  1st,  1866,  is  $1,000,000,  bearing  interest 
at  eight  per  cent.,  payable  semi-annually,  January  1st  and  July 
1st  of  each  year,  and  falling  due  March  1st,  1900,  together  with 
the  amount  of  funded  interest  secured  by  the  deposit  of  coupons 
of  bonds  of  this  mortgage  in  accordance  with  the  indenture  men- 
tioned in  the  fourteenth  paragraph  of  this  decree. 

Included  in  this  sum  are  bonds  to  the  amount  of  $o7,000,  to 
which  the  receivers  became  entitled  at  the  date  of  their  appoint- 
ment, subject  to  a  lien  by  way  of  pledge,  but  the  pledgees,  in  the 
exercise  of  their  right  so  to  do,  sold  §6000  of  the  said  bonds, 
applying  the  proceeds  towards  the  payment  of  the  debt  for  which 
they  were  pledged,  leaving  $31,000  still  out  under  pledge,  and 
which  are  subject  to  the  lien  hereinafter  referred  to.  This  $31,000 
is  made  up  of  the  following  bonds:  Numbers  891, 147, 148, 149, 
150,  155,  156, 157,  158,  179,  180,  979  to  983,  841  to  850,  882 
to  886. 

14.  The  court  declares  and  decrees,  That  the  amount  of  the  in- 
debtedness secured  by  interest  coupons  and  certificates  of  interest 
on  preferred  stock  deposited  under  the  indenture  of  the  Virginia 
and  Tennessee  Railroad  Company  to  Decatur  H.  Miller,  dated 
December  1st,  1869,  referred  to  in  the  master's  report  as  consti- 
tuting a  lien  upon  that  part  of  the  mortgaged  premises  heretofore 
known  as  the  railroad  of  the  said  Virginia  and  Tennessee  Railroad 
Company,  of  $267,600,  heretofore  bearing  interest  at  the  rate  of 
eight  per  cent.,  payable  semi-annually,  January  1st  and  July  1st, 
and  falling  due  July  1st,  1880,  constitutes  a  lien  upon  the  said 
Virginia  and  Tennessee  Railroad  to  the  extent  of  the  said  principal 
sum  of  $267,600,  with  interest  thereon  at  the  rate  of  six  per  cent, 
per  annum,  payable  semi-annually  as  aforesaid. 

Included  in  this  sum  of  $267,600  are  bonds  to  the  amount  of 
$700,  which  the  receivers  at  the  time  of  their  appointment  re- 
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ceived  frftm  the  defendant,  the  Atlantic,  Mississippi  and  Ohio 
Railroad  Company,  and  bonds  to  the  amount  of  $5000  which 
they  have  since  redeemed  from  pledge,  making  $5700,  and  com- 
posed of  the  following  bonds :  number  56,  for  $500 ;  numbers 
211  and  220,  for  |100  each;  212  to  216,  inclusive,  for  $1000 
each. 

And  also  bonds  to  the  amount  of  $35,000,  to  which  the  re- 
ceivers became  entitled  at  the  date  of  their  appointment,  which 
are  subject  to  the  lien  by  way  of  pledge  hereinafter  referred  to, 
the  said  bonds  being  in  numbers  and  amounts  as  follows:  217, 
$1000;  204  to  211  for  $1000  each;  191  to  203,  $1000  each; 
178  to  190,  $1000  each. 

^15.  The  court  declares  and  decrees^  That  the  certificates  issued 
by  the  Virginia  and  Tennessee  Railroad  Company,  amounting 
in  the  aggregate  to  $84,190.78  in  lieu  of  surrendered  mortgage 
bonds  and  coupons,  and  for  interest  on  the  preferred  stock  re- 
ferred to  in  the  twelfth  paragraph,  constitute  a  lien  upon  the 
mortgaged  premises  of  the  same  rank  and  nature  as  the  bonds 
and  coupons  and  the  interest  on  the  said  preferred  stock,  for 
which  they  were  given,  with  interest  thereon  at  the  rate  of  six 
per  cent,  per  annum,  payable  semi-annually,  the  first  day  of 
January  and  the  first  day  of  July,  until  paid. 

16.  The  couH  declares  and  decreesy  That  the  amount  due  in 
respect  of  so-called  interest  funding  notes,  issued  from  time  to 
time  by  the  defendant,  the  Atlantic,  Mississippi  and  Ohio  Rail- 
road Company,  and  secured  by  a  deposit  in  trust,  of  the  coupons 
and  mortgage  bonds,  representing  such  interest,  and  which  cou- 
pons still  constitute  a  lien  upon  the  mortgaged  premises,  accord- 
ing to  the  tenor  of  the  mortgages  made  to  secure  the  same,  is 
$134,684,  bearing  interest  at  the  rate  of  six  per  cent,  per  annum, 
and  due  as  to  principal,  as  follows : 

$3,160  January  Ist,      ....     1877 
131,324       "         "        .        .        .        .     1879 

17.  The  court  declares  and  decrees,  That  the  bonds  of  the  Nor- 
folk and  Petersburg  Railroad  Company,  to  the  amount  of  $40,000, 
hereinbefore  declared  to  be  subject  to  a  lien  thereon  ;  the  bonds 
of  the  Southside  Railroad  Company,  to  the  amount  of  $47,000, 
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hereinbefore  declared  to  be  subject  to  a  lien  thereon ;  ihe  bonds 
of  the  same  company  to  the  amount  of  $22,000,  hereinbefore  de- 
clared to  be  subject  to  a  lien  thereon ;  the  bonds  of  the  same  com- 
pany to  the  amount  of  §37,800,  hereinbefore  declared  to  be  sub- 
ject to  a  lien  thereon  ;  the  bonds  of  the  Virginia  and  Tennessee 
Railroad  Company  to  the  amount  of  $31,000,  hereinbefore  de- 
clared to  be  subject  to  a  lien  thereon,  and  the  bonds  of  the  same 
company  to  the  amount  of  $35,000,  hereinbefore  declared  to  be 
subject  to  a  lien  thereon,  amounting  in  the  aggregate  to  $212,800, 
are  subject  to  liens  for  the  payment  of  $143,800,  less  such  sum 
as  the  receivers  may  have  paid,  under  the  authority  of  the  court, 
towards  the  extinguishment  of  such  lien. 

18.  The  court  declares  and  decrees,  That  under  and  in  pursu- 
ance of  the  authority  heretofore  conferred  upon  them  by  the  order 
of  this  court,  the  receivers  have  executed  and  delivered  their  cer- 
tificates for  the  amount  of  the  aforesaid  indebtedness  of  $143,800, 
to  the  end  of  protecting  and  preserving  for  the  benefit  and  ad- 
vantage of  the  plaintiffs,  the  value  of  the  abovementioned  bonds 
over  and  above  the  amount  for  which  they  stand  pledged,  as 
hereinbefore  stated,  and  the  certificates  so  made  and  delivered  by 
the  said  receivers,  will,  until  duly  paid,  constitute  a  lien  upon 
the  premises  mortgaged  to  the  complainants  in  and  by  the  said 
trust  deed,  including  the  said  bonds,  superior  to  the  lien  of  the 
indebtedness  secured  or  intended  to  be  secured  thereby. 

19.  The  court  declares  and  decrees.  That  the  bonds  of  the  Nor- 
folk and  Petersburg  Railroad  Company  to  the  amount  of  §43,000; 
that  the  bonds  of  the  Southside  Railroad  Company  to  the  amount 
of  $4000;  the  bonds  of  the  Virginia  and  Tennessee  Railroad 
Company  to  the  amount  of  $488,000,  and  so-called  registered 
certificates  to  the  amount  of  $40,517.38,  obtained  by  the  receivers, 
under  the  order  of  this  court,  from  Messrs.  Duncan,  Sherman 
&  Co.,  and  in  pursuance  of  the  order  of  this  court,  deposited  with 
the  Safe  Deposit  Company  of  Baltimore,  no  longer  constitute  a 
lien  under  the  respective  trust  deeds  under  which  such  bonds 
were  issued,  which  can  be  enforced  in  any  other  manner,  or  to 
any  other  extent,  than  is  in  that  behalf  provided  by  the  third 
article  of  the  trusts,  uses,  and  purposes  expressed  by  the  said 
trust  deed  of  September  9th,  1871,  to  the  complainants,  as  trus- 
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tees ;  that  is  to  say,  for  the  further  security  of  the  bonds  issued 
under  that  trust  deed  or  mortgage,  and  to  be  held  by  way  of  pro- 
tection to  the  title  of  the  purchasers  of  the  property  and  fran- 
chises sold  under  and  in  pursuance  of  this  decree ;  to  which  end 
the  said  bonds,  after  there  shall  have  been  put  thereon,  if  there 
has  not  been  so  put  already,  such  proper  indorsement  restraining 
their  assignability  or  negotiability,  as  is  provided  for  by  the  said 
third  article  of  said  trust  deed,  shall  be  delivered  over  to  the 
purchasers  of  said  property  and  franchises,  at  the  time  of  the  de- 
livery to  them  of  the  deed,  to  be  held  by  them  and  their  assigns, 
as  a  protection  to  their  title  in  accordance  with  the  third  clause 
aforesaid. 

20.  The  court  declares  and  decreeSy  That  the  several  trust  deeds 
annexed  to  and  forming  part  of  the  master's  report,  filed  in  this 
cause  on  the  30th  day  of  November  last  past,  are  true  copies  of 
the  originals  thereof  respectively,  and  that  they  are  severally  valid 
instruments  of  conveyance  according  to  the  tenor  thereof. 

21.  The  court  declares  and  decrees,  That  the  mortgage  of  the 
Southside  Railroad  Company  to  the  Board  of  Public  Works  of 
Virginia,  to  secure  an  indebtedness  to  the  amount  of  $800,000, 
dated  February  14th,  1853,  delivered  over  to  the  president  and 
directors  of  the  Atlantic,  Mississippi  and  Ohio  Railroad  Company, 
under  the  authority  of  a  certain  act  of  the  General  Assembly  of 
Virginia,  approved  June  17th,  1870,  and  in  pursuance  of  a  so- 
called  covenant  of  the  same  date,  made  in  pursuance  of  the  said 
act,  between  the  Atlantic,  Mississippi  and  Ohio  Railroad  Com- 
pany and  the  said  Board  of  Public  Works,  was  by  such  transfer 
and  by  operation  of  law  extinguished,  and  no  longer  constitutes 
a  lien  under  the  said  mortgage  of  the  14:th  February,  1853. 

22.  The  court  declares  and  decrees,  That  the  mortgage  of  the 
Virginia  and  Tennessee  Railroad  Company  to  the  Board  of 
Public  Works  of  the  State  of  Virginia,  dated  March  26th,  1853, 
made  to  secure  an  indebtedness  of  the  said  railroad  company  to 
the  State  of  Virginia  to  the  amount  of  $1,000,000,  which  said 
mortgage  was  transferred  to'  the  Atlantic,  Mississippi  and  Ohio 
Railroad  Company,  under  and  by  virtue  of  the  aforesaid  covenant 
of  June  17th,  1870,  was  extinguished  by  such  transfer,  and  that 
the  said  mortgage  and  the  said  indebtedness  no  longer  constitute 
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a  lien  or  incumbrance  upon  the  premises  in  the  said  mortgage 
specified. 

23.  The  couH  declares  and  decrees.  That  under  and  by  virtue  of 
the  aforesaid  act  of  the  Legislature  of  the  State  of  Virginia,  ap- 
proved June  17th,  1870,  and  the  aforesaid  covenant  of  the  said 
Atlantic,  Mississippi  and  Ohio  Railroad  Company,  made  with  the 
Board  of  Public  Works  of  the  said  State,  and  bearing  date  the  day 
and  year  last  aforesaid,  there  is  now  due  to  the  State  of  Virginia  the 
sum  of  $3,992,408.87,  which  indebtedness  constitutes  a  lien  upon 
the  premises  next  after  and  subordinate  to  the  lien  of  the  said 
trust  deed  to  the  complainants. 

24.  The  court  declares  and  decrees,  That  the  mortgaged  prem- 
ises cannot  be  sold  in  parcels  without  loss  and  prejudice  to  all 
parties  interested  therein,  and  that  the  nature  and  situation  of 
the  property  is  such  that  the  interest  of  all  parties  requires  that 
it  should  be  sold  as  an  entirety.' 

25.  The  court  orders  and  decrees.  That  the  receivers  in  this 
action  sell  so  many  of  the  aforesaid  bonds  of  the  Norfolk  and 
Petersburg,  Southside,  and  Virginia  and  Tennessee  Railroad  Com- 
panies, respectively  redeemed  by  them  from  pledge,  as  it  may  be 
necessary  for  them  to  sell,  in  order  to  raise  the  amount  paid  or 
to  be  paid  by  them  to  redeem  such  bonds  from  pledge,  with  in- 
terest on  such  sum ;  such  sale  to  be  made  of  such  bonds,  and  at 
such  times,  and  in  such  manner,  either  at  private  or  public  sale,  as 
to  the  receivers  may  appear  to  be  most  judicious  and  beneficial. 
All  of  the  bonds  of  the  said  last-mentioned  companies  respec- 
tively, not  required  for  such  sale  and  reimbursement,  together 
with  such  bonds  as  were  surrendered  by  the  defendant  company 
to  the  receivers  at  the  time  of  their  appointment,  as  hereinbefore 
found  and  stated,  the  receivers  are  directed  to  cancel,  and  to  re- 
port such  cancellation  to  the  court. 

26.  Tlie  court  orders  and  decrees,  That  the  defendant  Board 
of  Public  Works,  or  the  defendant  the  State  of  Virginia,  pay 
into  the  registry  of  this  court,  on  or  before  the  second  Tuesday 
of  January  next,  the  amount  of  the  debt  ascertained  and  herein- 
before declared  to  be  due  from  the  defendant  company  to  the 
complainants'  trustees,  and  such  further  sum  as  may  become  due 
in  the  meantime  for  interest  upon  the  bonds  secured  by  the  deed 
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of  tnist  to  the  .complainants^  and  that,  in  default  thereof,  the 
said  Board  of  Public  Works  and  the  State  of  Virginia  shall  be 
forever  barred  and  foreclosed  of  and  from  all  claim,  lien,  and 
equity  of  redemption,  of,  in  or  to,  the  property  and  franchises 
embraced  in  or  covered  by  the  said  trust  deed  of  September  9th, 
1871,  from  the  Atlantic,  Mississippi  and  Ohio  Railroad  Com- 
pany, to  the  complainants  as  trustees  hereinafter  decreed  to, be  sold. 

27.  The  court  further  orders  and  decrees.  That  the  defendant, 
the  Atlantic,  Mississippi  and  Ohio  Railroad  Company,  pay  into 
the  registry  of  this  court  on  or  before  the  second  Tuesday  of 
January  next,  the  amount  ascertained  and  herein  declared  to  be 
due  by  the  said  company  to  the  complainants,  under  the  said 
deed  of  trust,  together  with  the  costs  in  this  cause. 

28.  The  court  further  ordei^a  and  decrees,  That  in  the  event  of 
such  payment  and  redemption  as  above  provided  for  on  the  part  of 
the  defendant,  the  Atlantic,  Mississippi  and  Ohio  Railroad  Com- 
pany, or  on  the  part  of  the  State  of  Virginia,  or  the  Board  of 
Public  Works,  this  ctiuse  stands  continued,  with  leave  to  the 
complainants  to  apply  for  appropriate  relief  in  the  event  of  any 
subsequent  default  in  the  payment  of  interest,  and  that  in  the 
meantime  all  proceedings  therein  be  stayed. 

29.  The  court  further  orders  and  decrees,  That  all  and  singular 
the  property  and  franchises  of  every  kind  described  in  the  third 
paragraph  of  this  decree  be  sold  by  a  master  hereafter  to  be 
specially  appointed  for  that  purpose  (unless  payment  be  made  by 
the  said  Board  of  Public  Works,  the  State  of  Virginia,  or  the 
defendant  company,  as  hereinbefore  provided),  subject  to  the 
amount  of  the  prior  liens  and  incumbrances  &und  and  stated  in 
the  fourth  paragraph  of  this  decree,  as  the  same  may  exist  at  the 
time  of  sale,  and  subject  also  to  all  executory  contracts  made  by 
the  receivers  under  the  authority  of  the  court,  of  which  the  re- 
ceivers are  directed  to  give  to  the  master,  on  his  request,  a  full 
and  accurate  statement,  which  contracts,  if  any,  must  be  publicly 
announced  by  the  master  at  the  time  of  sale,  and  subject,  also,  to 
any  liability  that  may  be  thereafter  established  against  the  re- 
ceivers growing  out  of  any  lawful  acts  done  by  them  in  their 
capacity  of  receivers,  and  such  liabilities^  if  any,  will  remain  a 
lien  upon  th^  premises  until  discharged. 

TOL.  III.— 24 
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Such  sale  (unless  stayed  by  such  payment  as  provided  for  in 
the  26th  and  27th  paragraphs  of  this  decree)  shall  be  made  at 
some  convenient  place  in  the  city  of  Richmond,  to  be  designated 
by  the  master.  The  master  shall  give  notice  of  the  time  and 
place  of  sale  by  an  advertisement  thereof,  to  be  inserted  once  in 
each  week,  for  not  less  than  ninety  days  before  the  sale  in  a  news- 
paper published  in  each  of  the  cities  of  Norfolk,  Petersburg, 
Lynchburg,  Richmond,  and  Goodson,  in  the  State  of  Virginia, 
and  in  the  city  of  Baltimore,  in  the  State  of  Maryland;  in  the 
city  of  Philadelphia,  in  the  State  of  Pennsylvania ;  in  the  city  of 
New  York,  in  the  State  of  New  York ;  in  the  city  of  Boston,  in 
the  State  of  Massachusetts ;  in  the  city  of  London,  England ; 
and  once  in  each  month  for  the  same  period  in  one  published  in 
each  of  the  cities  of  Amsterdam  and  Groningen,  in  the  kingdom 
of  the  Netherlands. 

The  master  shall  also  serve  written  notice,  to  the  like  effect, 
upon  the  Attorney-General  of  the  State  of  Virginia,  and  the 
Board  of  Public  Works  of  the  said  State,  at  least  ninety  days 
before  the  sale. 

The  master  shall  sell  the  premises  herein  directed  to  be  sold  to 
the  highest  and  best  bidder,  and  he  shall  require  such  bidder, 
before  making  an  adjudication  to  him,  to  pay  in  cash  the  sum  of 
$100,000,  and  if  the  sale  is  confirmed  by  the  court,  the  balance 
of  the  purchase-money  must  be  paid  within  thirty  days ;  but  the 
purchaser  shall  have  the  right  to  anticipate  the  day  of  payment. 
After  the  payment  by  the  purchaser  of  such  sum  in  cash  &s  may 
be  sufficient  to  pay  the  costs,  charges,  and  expenses  of  the  com- 
plainants' trust  and  of  this  cause,  and  the  indebtedness  of  the 
receivers,  and  for  the  payment  of  the  pro  rata  dividend  out  of 
the  net  proceeds  of  sale  for  distribution  that  may  be  due  to  other 
beneficiaries  under  the  said  trust  deed,  the  master  may  receive 
from  the  purchaser  in  part  payment  of  the  purchase-money  such 
interest  coupons  as  may  have  become  due  and  payable  of  the 
bonds  secured  by  the  said  deed  of  trust  to  the  complainants,  at 
such  rate  per  centum  of  the  par  value  thereof  as  the  purchaser 
would  otherwise  be  entitled  to  be  paid  in  cash  in  respect  thereof 
out  of  the  net  proceeds  of  the  sale  on  distribution  thereof  among 
the  holders  of  such  coupons,  and  the  percentage  sb  applied  in 
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satisfaction  of  the  purchase-money  shall  be  treated  as  a  payment 
of  such  coupons  to  the  extent  of  such  application. 

If  any  question  shall  arise  as  to  the  proportion  of  the  purchase- 
money  that  must  be  paid  in  cash  and  the  proportion  thereof  that 
may  be  paid  in  such  coupons,  application  may  be  made  to  the  court. 

In  case  of  the  failure  of  any  bidder  to  comply  with  the  terms 
of  sale  that  are  to  be  complied  with  on  the  day  of  sale,  and  be- 
fore a  final  ajudication  to  the  bidder,  the  master  may  reject  the 
bid,  and  proceed  at  once,  then  and  there,  to  make  a  resale,  or  he 
may  then  and  there  publicly  announce  that  on  some  other  day, 
to  be  then  designated,  and  between  certain  hours  of  the  day  to 
be  designated,  he  will,  at  the  same  place,  make  a  sale  of  prem- 
ises under  the  decree  without  further  advertisement,  and  he  may 
make  the  same  accordingly.  And  the  master  shall  have  power 
to  adjourn  the  sale  from  time  to  time  in  like  manner  for  good 
cause,  until  a  sale  shall  have  been  made  in  accordance  with  the 
provisions  of  this  decree. 

In  case  of  any  such  adjournment  or  adjournments,  public  no- 
tice thereof  shall  be  given  by  publishing  a  note  to  the  advertise- 
ment of  sale  to  that  effect,  omitting,  however,  newspapers  pub- 
lished in  Europe. 

30.  The  court  further  orders  and  decrees.  That  the  master  re- 
port the  sale  and  proceedings  under  this  decree  to  this  court  with 
all  convenient  speed,  and  give  notice  thereof  to  the  complainants' 
solicitors,  and  the  complainants'  solicitors  may  present  the  said 
report  to  this  court  on  thirty  days'  notice  to  the  purchaser  and 
the  defendants'  solicitors.  If  on  presentation  and  consideration 
of  the  said  report  of  sale,  which  shall  be  at  a  stated  or  special 
term,  sitting  in  open  court,  the  court  shall  confirm  the  sale,  the 
complainants'  solicitor  must  forthwith  prepare  and  submit  to  the 
court  a  draft  deed  of  conveyance  from  the  master  to  the  pur- 
chaser ;  and  upon  the  settlement  of  the  form  thereof,  and  upon 
due  compliance  with  the  terms  of  sale  by  the  purchaser,  the 
master  must  execute  and  deliver  such  deed  of  conveyance  to  the 
purchaser,  and  the  purchaser,  or  his  successor  or  successors  in 
interest,  will  then  and  thereupon  be  let  into  possession  of  the 
premises.     The  purchaser  will  also  and  at  the  same  time,  be  en- 
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titled  to  receive  all  books,  maj)s,  plans,  papers,  records,  and  doc- 
uments of  the  defendant  company,  of  the  said  several  divisional 
companies,  and  relating  to  all  extensions  or  branch  roads  of  the 
said  companies,  and  of  the  receivers,  relating  and  appertaining  to 
the  franchises  and  property  in  question,  and  will  likewise  be  en- 
titled to  receive,  by  way  of  further  protection  to  the  title,  a  trans- 
fer of  all  shares  of  the  capital  stock  of  the  Norfolk  and  Peters- 
burg Railroad  Company,  the  Southside  Railroad  Company,  the 
Virginia  and  Tennessee  Railroad  Company,  and  the  Virginia  and 
Kentucky  Railroad  Company,  respectively,  which  were  owned 
or  held  by  the  Atlantic,  Mississippi  and  Ohio  Railroad  Company 
at  the  time  of  the  filing  of  the  original  bill  of  complaint  herein, 
and  the  Atlantic,  Mississippi  and  Ohio  Railroad  Company  is 
hereby  directed  to.  transfer  over  such  shares  of  stock  accordingly, 
and  said  purchaser  will  likewise  be  entitled  to  receive,  by  way 
of  further  protection  to  the  title,  the  bonds  mentioned  in  the 
nineteenth  paragraph  of  this  decree ;  and  it  is  further  adjudged 
and  decreed,  that  by  the  sale  and  conveyance  to  be  made  as  afore- 
said of  the  property  and  franchises  hereinbefore  decreed  to  be 
sold  by  said  master,  the  defendants  in  this  action,  and  each  and 
every  of  them,  including  the  State  of  Virginia  and  the  Board  of 
Public  Works  of  said  State,  and  all  persons  claiming  under  them, 
or  any  of  them,  subsequently  to  the  commencement  of  this  action, 
shall  be  absolutely  and  forever  barred  and  foreclosed  of  and  from 
all  estate,  right,  lien,  claim,  and  equity  of  redemption  of,  in,  or 
to,  or  in  respect  of,  said  property  and  franchises  so  sold  and  con- 
veyed, and  each  and  every  part  thereof. 

31.  The  court  further  orders  and  decrees,  That  the  receivers 
remain  in  possession  of  the  mortgaged  premises,  and  continue  to 
operate  the  line  of  railroad  after  the  sale,  and  until  the  convey- 
ance thereof.  They  will  keep  a  correct  account  of  the  earnings 
and  income  of  the  premises  accruing  after  the  date  of  sale,  and 
if  the  sale  should  be  confirmed,  the  purchaser,  on  delivery  of 
possession  by  the  receivers,  will  be  entitled  to  receive  the  net  in- 
come and  earnings  accruing  subsequent  to  the  date  of  sale,  and 
the  proceeds  of  such  income  and  earnings. 

32.  Tlie  court  further*  orders  and  decrees,  That  the  master  de- 
posit all  moneys  coming  into  his  hands  under  this  decree,  im- 
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mediately  upon  the  receipt  thereof,  in  the  Planters^  National 
Bank  of  Richmond,  Virginia,  to  the  credit  of  this  cause,  to  be 
paid  out  only  in  pursuance  of  the  order  of  this  court,  and  on  the 
motion  of,  or  on  notice  to,  the  complainants'  solicitors. 

If  the  sale  sliall  not  be  confirmed  by  the  court,  the  amount  of 
purchase- money  paid  by  the  purchaser  to  be  refunded  without 
deduction,  unless  the  non-confirmation  thereof  shall  be  due  to  the 
fault  of  the  purchaser,  in  which  event  such  terms  will  be  im- 
posed as  the  court  may  think  just  and  proper. 

33.  The  court  further  orders  and  decrees,  That  the  proceeds  of 
sale  shall  be  distributed  as  follows,  that  is  to  say : 

I.  To  the  payment  of  the  costs  and  expenses  of  this  cause,  and 
of  the  execution  of  the  trust  on  the  part  of  the  complainants,  and 
all  such  fees  to  counsel  as  may  hereafter  be  allowed  and  directed 
to  be  paid,  and  of  all  the  indebtedness  of  the  receivers. 

II.  To  the  payment  of  the  interest  coupons,  under  the  mort- 
gage to  the  complainants,  that  have  become  due  and  payable, 
and  that  may  become  due  and  payable  before  the  day  of  sale, 
and  that  in  computing  the  sum  due  in  respect  of  such  coupons, 
interest  may  be  computed  thereon,  and  in  case  the  proceeds  of 
sale  shall  be  insufficient  to  pay  such  coupons  in  full,  the  same 
must  be  paid  pro  rata  and  without  preference.  Such  interest 
coupons  must  be  presented  to  the  master  for  payment,  who  will 
be  authorized  to  pay  the  same,  in  w^hole  or  in  part,  as  the  case 
may  be,  when  the  amount  of  the  proceeds  of  sale,  applicable  to 
such  payment,  shall  have  been  ascertained.  Any  surplus  that 
may  remain,  after  the  payment  of  such  interest  coupons  as  afore- 
said, will  remain  subject  to  the  further  order  of  the  court,  and 
all  questions  touching  such  surplus,  and  the  distribution  thereof, 
are  reserved. 

34.  The  court  further'  orders  and  decrees.  That  all  equities 
among  the  parties  to  this  suit,  all  questions  of  cost,  expenses,  and 
allowances,  and  fees  of  counsel,  and  all  other  questions  not  dis- 
posed of,  or  specially  reserved  in  the  foregoing  decree,  but  prop- 
erly arising  under  the  same,  or  as  proper  subjects  for  further  di- 
rections, are  reserved. 

Hugh  L.  Bond. 

Ro.  W.  Hughes. 

Norfolk,  Va.,  9th  May,  1879. 
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United  States  Circuit  Court,  for  the  Western  District  of  Virginia, 

at  Abingdon,  June  2d,  1878. 

A.  H.  Dorr  v.  Gibboney's  Executrix  et  al. 

On  a  deed  of  assignment  to  a  trustee  to  secure  creditors  whose  debts  were  all 
ascertained  and  who  were  marshalled  by  the  deed  into  fotir  classes,  a  bill 
in  chancery  was  brought  by  one  of  the  fourth  class  against  the  trustee's  ex- 
ecutrix for  a  breach  of  trust  by  the  trustee.     Heldj 

1.  That  it  was  not  necessiiry  to  make  the  other  creditors  parties  to  the  suit. 

2.  That  at  all  events  it  was  too  late  to  make  such  an  objection  at  the  hearing. 

3.  That  payment  of  the  debt,  by  the  trustee,  to  a  receiver  under  a  decree  of  con- 

fiscation of  a  Confederate  court,  was  a  breach  of  trust  as  against  a  loyal 
citizen. 

4.  That  a  decree  in  an  attachment  case  instituted  during  the  war  by  seizure  of 

the  property  and  publication  of  notice,  was  void  as  against  a  loyal  citizen 
and  could  be  impeached  even  collaterally. 

5.  That  an  appearance,  after  such  a  decree  was  rendered,  for  the  mere  purpose 

of  moving  to  strike  the  case  from  the  docket  on  the  ground  that  no  process 
had  been  served,  was  not  such  an  appearance  as  waived  previous  defects  in 
the  service,  and  could  not  have  the  retroactive  efiect  of  validating  a  decree 
totally  void. 

In  equity. 

In  1859  Thomas  L.  Preston  made  to  Robert  Gibboney  as 
trustee  a  deed  of  assignment  to  secure  his  creditors.  The  deed 
marshalled  the  debts  into  four  classes  and  directed  that  they 
should  be  paid  in  that  order  of  priority.  Among  the  debts  men- 
tioned in  the  fourth  class  was  "  a  debt  due  by  negotiable  note  to 
A.  H.  Dorr  (a  citizen  of  New  York)  of  |i2650."  In  1862  the 
trustee  sold  to  W.  A.  Stuart,  G.  W.  Palmer,  and  G.  B.  Parker, 
a  great  part  of  the  property  conveyed  for  $425,000,  an  amount 
sufficient  to  pay  all  the  debts  mentioned.  It  was  stipulated  that 
in  case  any  of  the  creditors  did  not  accept  payment  in  Confeder- 
ate currency,  the  purchasers  should  substitute  their  notes  for  such 
debts  until  they  could  be  paid.  In  1861  this  debt  was  confis- 
cated by  John  W.  Johnston,  receiver  of  the  Confederate  govern- 
ment, and  paid  to  him  by  Gibboney,  on  the  decree  obtained  in 
August,  1862.  But  in  the  meanwhile  one  Philip  Rohr  had 
sued  out  a  process  of  foreign  attachment  against  Dorr  and  served 
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it  upon  Gibboney,  accompanying  it  also  by  publication  of  notice, 
dated  August  9th,  1862.  A  decree  was  rendered  in  his  case 
after  the  war,  but  there  was  no  renewed  order  of  publication. 
In  1862,  however,  the  money  was  loaned, by  John  W.  Johnston, 
receiver,  to  Philip  Rohr.  In  1873,  Gibboney  having  died  in 
the  meanwhile,  Dorr  brought  suit  against  his  executrix,  making 
parties  Thomas  L.  Preston,  Stuart,  Palmer,  and  others,  but  not 
making  any  of  the  other  creditors  parties.  No  demurrer  or  plea 
was  filed  on  this  ground.  The  answer,  which  was  not  filed  for 
some  time,  relied  on  the  payment  under  the  decree  of  confiscation 
and  also  on  the  decree  in  the  attachment  case,  claiming  that  this 
decree  could  not  be  collaterally  impeached.  At  the  hearing  the 
point  was  also  made  that  the  other  creditors  should  be  parties. 
Dorr,  by  his  counsel,  had  appeared  in  the  State  court,  where  the 
attachment  case  of  Rohr  had  been  decided,  and  moved  to  strike 
the  case  from  the  docket.  It  was  insisted  by  the  defendants  that 
this  was  such  an  appearance  as  to  waive  the  objection  to  the  de- 
fect of  summons. 

James  H.  Gilmore  and  Robert  M.  Hughes,  for  the  complain- 
ant, cited  Charleston  Gas  Light  Company  v.  Perdicarisy  1 
Hughes,  69  (affirmed  on  appeal  in  6  Otto,  193) ;  Shortridge  v. 
Macon,  Chase's  Dec.  136 ;  Williavis  v.  Bruffey,  6  Otto,  176 ; 
Dean  v.  Nelson^  10  Wallace,  172;  Ludlow  v.  Ramsey,  11  Wal- 
lace, 581 ;  Latere  v.  Rochereau,  17  Wallace,  438 ;  Earle  v.  Mc- 
Veigh, 1  Otto,  503;  Powell  on  Appellate  Proceedings,  106,  119, 
134  et  seq, ;  D^Arcy  v.  Ketchum,  1 1  How.  165 ;  Webster  v.  Reid, 
Id.  437  ;  Fairfax  v.  Alexandria,  28  Grat.  34  ;  Cuyle)-  v.  Ferrall, 
8  Am.  L.  Reg.  108;  Fretz  v.  Stover,  22  Wallace,  198. 

Joseph  W.  Caldwell,  for  Gibboney's  executrix,  and  Johnston 

and  Trigg,  for  Stuart  and  Palmer,  cited  Lancaster  v.  Wilson,  27 

Grat.  427 ;    Voorhees  v.  Rank  of  United  States,  10  Pet.  449 ; 

Walden  v.  Craig,  14  Pet.  154;  Cooper  v.  Reynolds,  10  Wallace, 

308;  Pennoyer  v.  Neff,  5  Otto,  714. 

The  following  was  the  decision  of  the  court: 

RIVES,  J. — Before  eiitering  on  the  examination  of  this  case, 
it  is  necessary  to  dispose  of  the  objection  made  to  the  hearing  for 
want  of  proper  parties  to  the  bill.     At  this  stage  of  the  proceed- 
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ings,  such  an  objection  cannot  be  heard  unlea?  for  defect  of 
parties ;  the  court  should  be  disabled  from  passing  on  the  very 
right  of  the  cause.  If,  however,  the  objection  had  come  at  an 
earlier  stage  by  way  of  a  preliminary  demurrer,  it  could  scarcely 
avail.  There  is  here  no  community  of  property  or  interest  be- 
tween the  complainant  and  the  other  cestui  que  trust  under  the 
deed,  in  the  subject  of  his  claim  ;  his  is  a  separate  ascertained 
demand,  wholly  unconnected  with  any  general  question  of  the 
administration  of  the  trust  fund,  and  it  is  hard  to  conceive  how 
the  other  creditors  could  be  interested  in  his  recovery,  not  from 
the  general  fund,  but  from  the  trustee,  whom  he  seeks  to  hold 
liable  on  account  of  the  actual  receipt  thereof.  This  case,  there- 
fore, falls  under  the  exceptions  to  the  general  rule  so  well  defined 
in  Story's  Equity  Pleadings,  section  207  a  and  212.  The  complain- 
ant has  his  iixed  share  of  the  trust  fund,  and  there  can  be  no  ne- 
cessity, on  the  ground  of  principle  or  authority,  to  make  any 
other  parties  than  those  he  has  already  made  to  his  complaint. 

His  debt  is  secured  by  the  general  trust  deed  of  Thomas  L. 
Preston  of  the  7th  July,1859,  and  is  included  in  the  fourth  class 
under  the  designation  of  "  a  debt  due  by  negotiable  note  to  A. 
H.  Dorr  of  $2650."  The  bulk  of  this  trust  property,  consisting 
of  the  Preston  salt  works  estate,  and  the  lands  contiguous  thereto, 
and  certain  interests  in  the  King's  salt  works,  with  the  appur- 
tenant lands,  were  sold  on  the  10th  day  of  June,  1862,  by  the 
trustee,  Robert  Gibboney,  to  W.  Alexander  Stuart,  George  W. 
Palmer,  and  George  B.  Parker,  for  the  sum  of  $424,000.  This 
contract  having  been  made  during  the  rebellion,  it  was  contem- 
plated by  the  parties  to  this  contract  that  the  trustee  would  not  be 
able  to  pay  off  the  creditors  with  the  currency  of  that  belligerent 
era;  and  hence  it  was  expressly  stipulated  by  the  purchasers, 
that  in  case  of  the  refusal  of  creditore  to  recieve  such  currency 
in  payment,  they  were  to  substitute  their  notes  for  the  amount 
so  refused,  secured,  to  the  satisfaction  of  said  Gibboney,  in  equal 
instalments,  payable  in  one,  two,  three,  four,  and  five  years,  from 
the  first  of  July  then  next  ensuing,  or  sooner,  at  the  election  of 
said  purchasers,  with  interest  from  said  firet  of  July,  and  on  the 
whole  amount,  payable  annually. 

In  this  state  of  facts,  on  the  22d  October,  1861,  the  trustee, 
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Robert  Gibboney,  was  served  with  interrogatories  from  John  W. 
Johnston,  receiver  of  the  Confederate  States,  acting  under  the  se- 
questration act  of  that  government,  of  the  preceding  May,  and, 
without  delay,  on  the  very  day  of  service,  made  return  of  this  debt 
to  Dorr,  as  a  citizen  of  New  Yo7'k.  Thereupon  the  said  receiver, 
suing  in  the  name  of  said  Confederate  States,  procured  a  decree 
of  sequestration  in  the  District  Court  of  the  Confederate  States 
for  the  Western  District  of  Virginia,  on  the  first  day  of  August, 
1862,  of  this  particular  debt.  But  inasmuch  as  Gibboney,  in  his 
surrender  of  this  claim,  stated  that  it  had  been  attached  in  his 
hands  by  Philip  Rohr,  this  decree  of  sequestration  recites  that 
fact,  and  the  willingness  of  Gibboney  to  pay  to  the  proper  per- 
son ;  and  then  directs  him  to  pay  it,  with  accrued  interest,  to  said 
receiver,  John  W.  Johnston,  with  this  added  provision,  that  said 
Johnston  should  lend  it  on  good  security,  or  if  unable  to  do  so, 
invest  the  same  in  eight  per  cent.  Confederate  bonds  or  seven  //^j 
per  cent.  Treasury  notes,  to  await  the  decision  of  the  suit  brought 
by  said  Rohr  against  said  Dorr.  Accordingly,  on  the  very  day 
of  this  decree,  we  find  among  the  vouchers  of  Gibboney,  trustee, 
as  aforesaid,  in  the  record  of  Preston  v.  Stuartj  Palmer,  et  ah,, 
made  an  exhibit  in  this  cause,  p.  140,  the  following  receipt: 

$3137.15.  Received  of  Robert  Gibboney,  trustee  of  Thomas  L. 
Preston,  three  thousand  one  huudred  and  thirty-seven  dollars  and 
fifteen  cents,  paid  me  under^  the  within  ^q(!,yq^  {Confederate  States, 
by  J,  W.  JohnsioUy  receiver ^  v.  i?.  Gibboney,  trustee,  etc,) 

John  W.  Johnston, 

August  1,  1862.  Receiver. 

And  in  the  Rohr  llecord,  p.  26,  we  find  the  bond  of  Philip  Rohr, 
etCj  to  John  W.  Johnston,  receiver,  under  an  order  of  the  Confed- 
erate States  District  Court  in  the  case  against  Robert  Gibboney, 
trustee  for  Thomas  L.  Preston,  to  sequester  the  estate  of  A.  H. 
Dorr,  for  the  same  identical  sum  of  $3137.15.  In  the  settled  ac- 
count of  said  Gibboney,  we  find  he  credits  himself  by  the  same 
amount  "  paid  John  W.  Johnston,  receiver."  So  far,  then,  as 
Gibboney  is  concerned,  his  defence  rests  on  the  sequestration  alone. 
He  does  not  hold  the  fund  subject  to  the  attachment  of  Rohr. 
He  is  content  with  the  protection  and  authority  of  the  Confeder- 
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ate  tribunal,  and  parts  with  the  fund  to  its  receiver,  leaving  the 
court  to  preserve  the  fund  for  the  satisfaction  of  the  attaching 
creditor  in  its  own  way. 

Was  not  this  conduct  under  the  circumstances  a  breach  of  trust, 
for  which  the  trustee  should  be  held  liable?  It  has  been  seen 
that  he  was  under  no  obligation  to  receive  the  currency  of  that 
day,  where  it  could  not  be  paid  to  the  creditors  ;  on  the  contrary, 
he  stipulated  for  its  refusal,  and  the  substitution  of  time  notes  in 
its  stead.  We  have  shown  that  he  knew  Dorr  was  a  non-resi- 
dent ;  a  citizen  of  New  York ;  and  that  he  could  not  satisfy  his 
debt  with  Confederate  notes.  Why,  then,  did  he  agree  to  take 
them  ?  Why  did  he  not  avail  of  his  own  stipulation  for  such  a  case 
by  taking  the  bond  of  the  purchasers  for  such  a  period  as  would 
probably  cover  the  duration  of  the  revolt?  It  is  only  to  be 
deemed  a  shift,  in  flagrant  disregard  of  his  duty  to  his  non-resi- 
dent cestui  que  h-ust,  to  accommodate  the  purchasers,  to  expedite 
his  administration  of  the  trust,  and  signalize  his  obeisance  to  the 
rebel  authorities.  He  must  have  known  and  felt  that  creditors 
in  the  loyal  States  could  not  be  paid  in  Confederate  notes.  This 
principle,  as  laid  down  by  the  Supreme  Court  in  the  case  ofFreiz 
V.  Stovei^f  22  Wallace,  198,  must  have  commended  itself  to  men  of 
ordinary  sense,  and  least  versed  in  business  or  commerce,  even 
during  hostilities.  I  cannot,  therefore,  but  regard  the  taking  of  this 
depreciated  currency  as  evidence  of  a  purpose  to  betray  the  cred- 
itor in  the  State  of  New  York,  while  the  trustee  was  therebv  to 
gain  credit  for  his  zeal  in  the  Confederate  cause,  and  his  alacrity 
in  obeying  the  sequestration  act  of  the  Confederate  Congress.  But 
above  and  beyond  this  consideration,  is  the  absolute  nullity  of 
these  sequestration  proceedings.  They  depended  for  their  valid- 
ity upon  the  success  of  the  rebellion.  With  its  suppression,  they 
perished ;  and  to  respect  thena  now  would  be  inconsistent  with 
the  rightful  pretensions  of  the  government  and  the  actual  results 
of  the  war.  They  are  nullities.  They  are  not  to  be  respected  by 
any  court,  State  or  Federal.  I  have  had  repeated  occasions  to 
pass  upon  them  in  this  circuit ;  and  have  never  hesitated  in  this 
view  of  4;hem,  before  I  could  be  guided  by  decisions  in  the  last 
resort.  Since  then,  we  have  the  case  of  the  Charleston  Gas  Light 
Company  v.  Perdicaris,  1  Hughes,  69,  approved  by  the  Supreme 


A,  H.  Dorr  v.  Gibboney's  Executrix  et  al.     387 

Opinion  of  the  court. 

Court ;  and  the  recent  case  of  Williams  v.  Bruffy,  decided  by  the 
Supreme  Court  on  error  from  our  own  Court  of  Appeals,  and  re- 
ported in  Law  and  Equity  Reporter  for  April,  1878,  p.  481. 

This  position  is  virtually  conceded  in  argument  by  the  counsel 
for  the  defendants.  But  they  seek  to  escape  its  force  by  shelter- 
ing themselves  under  the  attachment  suit  of  Philip  Rohr,  of 
which  profert  is  made  in  the  answer  of  Gibboney's  Executrix. 
They  rely  upon  the  judgment  in  that  case,  as  conclusive  upon 
the  complainant  here. 

How  far  judgments  may  be  collaterally  assailed,  has  been  set- 
tled by  elementary  writers  and  a  long  course  of  decisions  in  the 
Supreme  Court  of  the  United  States,  and  the  appellate  courts  of 
the  several  »States.  Where  the  jurisdiction  is  conceded,  errors  or 
irregularities  in  proceedings  conducting  to  the  judgment,  are  sub- 
jects for  correction  by  appeal  or  otherwise,  and  can  never  be  used 
to  assail  or  impeach  collaterally  such  judgment.  But  where  juris- 
diction is  lacking,  either  over  the  person  or  property,  the  judg- 
ment is  void,  and  has  no  sanction  or  validity  in  any  court  that 
has  to  pass  upon  it,  though  collaterally.  There  must,  therefore, 
be  some  jurisdictional  defect  in  the  judgment  to  authorize  or  jus- 
tify its  impeachment  in  a  collateral  suit.  Thus,  in  a  suit  in  per^ 
sonamy  it  is  held  there  can  be  no  jurisdiction  save  by  service  of 
the  process  on  the  defendant,  or  by  his  personal  appearance. 
This  is  said  to  rest  on  a  principle  of  natural  justice,  and  to  con- 
stitute that  due  process  of  law  required  by  the  Fourteenth  Amend- 
ment of  the  Federal  Constitution.  And  although  the  law  of 
the  State  may  authorize  a  substituted  service  by  publication 
where  the  non-resident  has  property  in  the  State  that  can  be  sub- 
sequently taken  on  execution  upon  the  judgment  to  be  obtained 
upon  such  published  summons,  yet  if  the  seizure  of  such  prop- 
erty is  not  the  primary  object  of  the  suit,  it  is  to  be  deemed  a 
personal  judgment  and  without  validity  if  it  be  rendered  by  a 
State  court  in  an  action  upon  a  money  demand  against  a  non- 
resident of  the  State,  who  was  served  by  publication  of  summons, 
but  upon  whom  no  personal  service  6f  process  within  the  State 
was  made,  and  who  did  not  appear.  Pennoyer  v.  Neff,  5  Otto, 
714. 

But  it  is  otherwise  where  the  proceeding  is  in  rem.     The  ju- 
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risdiction  there  rests  on  the  duty  and  right  of  the  State  to  pro- 
tect its  citizens  in  their  contracts  with  non-residents,  and  to  con- 
trol the  estate  of  the  latter  within  its  territorial  limits.  A  seizure 
of  the  property  under  the  laws  of  the  State,  and  in  the  mode  pre- 
scribed by  them,  is  a  species  of  notice  to  the  non-resident  or  his 
agent,  and  extends  only  to  the  property  seized.  The  judgment 
in  such  cases  of  attachment,  though  personal  in  terms,  extends 
only  to  the  property,  and  if  not  satisfied  by  it,  cannot  be 
availed  of,  in  any  way  or  in  any  court,  to  recover  the  deficiency ; 
but  to  the  extent  of  that  deficiency  is  wholly  void.  Cooper  v. 
Reynolds,  10  Wallace,  308.  But  the  fundamental  requisites  of 
such  jurisdiction  must  be  sought  in  the  terms  of  the  statute.  I 
will  not  deny  that  in  such  cases  the  State  might  prescribe  the 
seizure  alone  as  the  ground  of  jurisdiction,  but  it  is  certainly 
more  consonant  with  natural  justice  to  give  the  party  the  benefit 
of  a  published  summons.  Hence,  so  universal  is  the  legislative 
sense  of  fairness,  and  the  desire  to  protect  person  and  property 
from  any  judicial  action,  of  which  the  best  practical  notice  was 
not  given,  that  in  the  attachment  laws  of  the  States,  so  far  as  I 
have  any  knowledge,  particular  provision  is  made  to  couple  with 
the  seizure  a  publication  of  summons.  This  mode  of  proceed- 
ing is  in  derogation  of  the  common  law  ;  and  it  is  a  credit  to  our 
systems  of  jurisprudence  that  they  adopt  every  practicable  pre- 
caution to  avoid  shocking  the  common  sense  of  justice,  and  im- 
pairing the  sanctity  of  judicial  sentences  by  insuring  to  absent 
parties  the  opportunity  of  being  heard  in  defence  of  their  rights 
of  property  as  well  as  of  person.  No  man's  property  should  be 
taken  from  him  and  given  to  another  unless  by  lawful  authority, 
lawfully  pursued,  and  the  duty  of  guarding  an  absent  one  against 
the  unlawful  seizure  and  transfer  of  his  property,  without  his 
knowledge,  is  more  sacred  and  more  consonant  with  the  maxims 
of  law  and  the  dictates  of  justice  than  that  of  insuring  to  the  res- 
ident citizen  the  fruits  of  his  contracts  with  the  absent  owners  of 
property  that  may  be  justly  made  liable  to  his  claims.  Drake 
on  Attachments,  4th  ed.,  note  to  sec.  89  a. 

This  State  has  reflected  in  its  statute  this  sentiment  of  en- 
lightened jurisprudence.  It  does  not  exact  of  the  absent  defend- 
ant what  might  be  termed  the  summum  jus  of  its  territorial 
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jurisdiction  and  sovereignty.  It  does  not  predicate  its  jurisdic- 
tional right  of  the  seizure  alone,  but  requires,  as  a  prerequisite, 
an  order  of  publication.  Code  of  Virginia,  1873,  p.  1014,  sec.  20. 
In  every  case  of  attachment  in  this  State,  then,  two  fundamental 
facts  must  appear  to  give  jurisdiction.  First,  the  seizure ;  secondly, 
the  order  of  publication.  The  one  will  not  do  without  the  other. 
Both  must  concur  to  give  validity  to  the  judgment,  otherwise  it 
is  void. 

The  sufficiency  and  regularity  of  the  seizure  in  this  case  is 
beyond  dispute,  and  is  not  in  controversy.  But  the  objection  lies 
to  the  order  of  publication,  of  which  affidavit  is  duly  made  under 
date  of  the  9th  of  August,  1862.  The  publication  was,  therefore, 
made  during  the  war,  when  all  intercourse  or  correspondence  be- 
tween the  citizens  of  the  belligerent  States  was  interdicted.  Dorr 
could  not  lawfully  have  received  it,  and  if  he  had  done  so  sur- 
reptitiously, he  could  not  have  obeyed  the  summons,  and  repaired 
to  his  defence  before  an  insurrectionary  tribunal.  The  question, 
therefore,  arises  whether  a  publication  under  such  circumstances 
fulfils  the  requirements  or  intentions  of  the  law.  Had  these 
transactions  transpired  in  a  time  of  peace,  there  can  be  no  doubt 
of  the  validity  of  this  judgment.  But  a  publication  flagrante 
belloy  purporting  to  be  notice  to  a  citizen  of  a  belligerent  state,  is, 
in  the  language  of  Justice  Bradley,  delivering  the  opinion  of  the 
court  in  Dean  v.  Nelson,  10  Wallace,  172,  "A  mere  idle  form; 
the  party  could  not  lawfully  see  or  obey  it."  I  would  add  further, 
it  is  a  mockery  of  justice.  To  the  same  effect  are  the  subsequent 
cases  of  Ludlow  v.  Ramsey ,  11  Wallace,  581 ;  Lasere  v.  Rocher- 
eau,  17  Wallace,  438,  and  Earle  v.  McVeigh,  1  Otto,  603. 
Under  these  decisions  I  am  constrained  to  regard  the  publica- 
tion of  the  summons  at  that  time  and  under  the  circumstances 
as  a  nullity.  There  is,  therefore,  in  my  view  a  jurisdictional 
defect  in  these  proceedings  by  attachment,  which  renders  the 
judgment  void. 

But  in  the  argument  of  this  cause  a  fuller  record  of  the  Rohr 
attachment  was  submitted,  whereby  it  appeared  that  long  after 
the  rendition  of  this  judgment,  to  wit,  at  the  January  Term,  1874, 
"  came  A.  H.  Dorr,  by  counsel,  and  asked  leave  of  the  court  to 
make  a  motion  to  strike  this  cause  from  the  docket,  which  is 
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granted  him,  and  thereupon  he  moved  the  court  to  strike  this 
cause  from  the  docket  for  the  reason  that  the  said  Dorr  had  no 
notice  of  the  commencement  of  said  proceedings,  and  for  this 
reason  they  were  null  and  void,  because  from  the  pleadings  it 
appears  that  said  Dorr  was  a  citizen  of  the  State  of  New  York  at 
the  time  of  the  institution  of  this  suit."  It  is  now  claimed  that 
this  was  an  appearance  of  the  defendant,  superseding  the  neces- 
sity ot  summons  or  publication.  But  if  regarded  as  an  appear- 
ance at  all  it  is  subsequent  to  the  judgment  and  cannot  be  now 
invoked  to  impart  validity  to  an  anterior  judgment,  otherwise 
void. 

Besides,  such  motion  by  counsel  for  defendant  cannot  right- 
fully be  construed  as  an  appearance  of  the  defendant  in  ratifica- 
tion or  approval  of  illegal  proceedings  against  him.  On  the  con- 
trary, if  an  appearance  at  all,  it  is  by  way  of  protest  against  the 
judgment,  and  cannot  under  any  circumstances  impart  by  retro- 
action a  validity  to  it,  which  it  did  not  originally  possess. 

This  course  of  reasoning  conducts  me  to  the  conclusion  that  the 
judgment  in  Rohr's  attachment  suit  was  void,  and  of  no  obliga- 
tion upon  the  complainant  in  this  cause ;  and  especially  that  it 
cannot  be  availed  of  by  the  executrix  of  Robert  Gibboney  to 
shield  his  estate  for  his  accountability  by  reason  of  his  illegal  ac- 
ceptance of  Confederate  notes  in  satisfaction  of  Dorr's  debt,  and 
of  the  nullity  of  his  transaction  with  the  Confederate  receiver, 
John  W.  Johnston.  His  estate  in  the  hands  of  his  executrix  is 
primarily  liable  to  the  complainant ;  but  if  it  should  prove  in- 
solvent, the  plaintiff,  on  the  authority  oi  Fretzw  Scorer,  heretofore 
cited,  has  not  lost  his  recourse  against  the  original  debtor,  Thomas 
L.  Preston,  or  his  trust  estate.  But,  in  no  event  can  the  defend- 
ants. Palmer,  Stuart  &  Co.  be  held  responsible ;  they  were  ab- 
solved by  Gibboney,  and  cannot  be  deprived  of  the  acquittance 
he  gave  them  and  had  the  right  to  give  them. 

The  plaintiff,  therefore,  must  be  decreed  his  debt  and  costs 
against  Gibboney's  executrix,  and  the  cross-bill  must  be  dismissed 
with  costs. 
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United  SicUea  Circuit  Court,  Westom  District  of  Vii'giniaf  at 

Abingdon,  June  3d,  1879. 

Clark,  Dodge  &  Co.  v.  Gibboney's  Executrix  et  al. 

In  a  suit  brought  to  enforce  payment  of  a  debt  secured  by  an  assignment  out  of 
a  trustee's  estate  on  the  ground  of  breach  of  trust.     Heldf 

1.  That  a  former  suit  is  invalid  as  a  plea  of  res  judiealOf  unless  the  record 

shows  that  the  same  subject-matter  was  involved  and  the'  same  questions 
raised,  or  so  involved  in  the  main  object  of  tlie  controversy  as  to  spring 
necessarily  therefrom. 

2.  That  a  suit  on  the  note  secured  by  an  assignment,  never  prosecuted  to  final 

judgment,  is  not  a  waiver  of  the  benefit  of  the  assignment. 

3.  That  payment  of  a  debt  by  a  tnistee  to  a  receiver  under  a  confiscation  decree 

of  a  Confederate  court  is  a  breach  of  trust  for  which  the  estate  of  the  trustee 
is  liable. 

In  equity. 

The  general  facts  of  this  case  are  the  same  as  those  in  the  pre- 
ceding case  of  Dorr  v.  Gibboneifs  Executrix,  except  that  there 
was  no  attachment  suit  in  this  case.  Besides  this,  Clark,  Dodge 
&  Co.  had  brought  suit  on  the  note,  but  had  never  prosecuted  it 
to  final  judgment,  and  it  had  been  dismissed  at  the  beginning  of 
the  war.  The  defendants  claimed  that  this  was  a  waiver  of  the 
benefit  of  the  assignment.  They  also  filed  the  record  in  the  case 
of  Preston  v.  Stuart  &  Palmer  (reported  in  29  Grat.  289),  in 
which  case  Clark,  Dodge  &  Co.  had  been  made  nominal  parties 
defendant  and  attempted  to  use  it  as  a  plea  oi  res  judicata.  These 
were  the  only  additional  questions  raised. 

James  H.  Gilmore  and  Robert  M.  Hughes,  for  the  complain- 
ant, cited  N.  E,  Bank  v.  Lewis,  8   Pick.  113;    Coverdale   v. 

Wilder,  17  Pick.  438;  Skipwith  v.  Cunningham,  8  Leigh,  271  ; 

Clark  v.   Ward,  12  Grat.  440. 

Joseph  W.  Caldwell,  for  Gibboneifs  Executrix. 
Johnston  and  Trigg,  for  Stuart  &  Palmar, 

The  following  is  the  opinion  of  the  court : 
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RIVES,  J. — An  estoppel  by  a  former  adjudication  is  pleaded 
in  bar  of  this  suit.  It  is  alleged  that  this  adjudication  was  had 
in  the  suit  of  Preston  v.  Gibboney^  Trustee,  etc,,  to  which  these 
complainants  were  nominally  defendants.  These  complainants 
were  parties,  because  secured  by  the  assignment  of  7th  July,  1859; 
but  no  question  was  thereon  raised  or  could  have  been  adjudicated 
under  the  allegations  of  the  bill  as  to  the  claim  now  preferred  by 
the  complainants.  This  suit  was  because  of  alleged  frauds  of  the 
trustee  constituting  grounds  on  which  his  acts  were  assailed; 
and  his  sale  to  Palmer,  Stuart  &  Parker  of  10th  June,  1862,  un- 
der and  by  vi^'tue  of  said  assignment,  was  specially  sought  to  be 
rescinded.  Instead  of  the  object  of  this  suit  being  involved  in 
the  former,  and  barred  thereby,  it  actually  grows  out  of  it,  and  is 
wholly  consistent  with  its  pretensions.  Reference  is  had  to  this 
suit  of  Preston's  for  the  evidence  thereby  aflTorded  of  the  credit 
taken  to  himself  for  the  payment  of  this  debt  by  Gibboney,  the 
trustee.  With  the  main  purpose  of  the  controversy  between 
Preston  and  his  trustee,  and  the  purchasers  from  the  trustee, 
these  plaintiffs  had  no  connection  ;  their  claim  is  outside  of  that 
suit;  in  no  wise  conflicting  with  it;  but,  on  the  contrary,  consist- 
ent therewith,  and  based  thereon.  An  inspection  of  that  volu- 
minous record,  is  suflBcient  to  show  the  inapplicability  lind  inva- 
lidity of  this  estoppel ;  so  this  plea,  if  not  already  received,  should 
be  overruled,  or  otherwise  refused. 

For  yet  a  stronger  reason,  the  ex  parte  settlement  of  accounts 
by  the  trustee  is  no  bar  to  a  recovery  in  this  case. 

The  creditors  in  this  suit  need  not  to  have  assented  to  this  assign- 
ment for  their  benefit.  Their  assent  will  be  presumed.  They  can 
now  be  only  deprived  of  it  by  some  act  of  theirs  so  clearly  incon- 
sistent therewith  as  to  constitute  a  waiver  of  it.  The  depositions 
of  William  Gibboney  and  his  counsel  are  relied  on  as  express 
waivers.  They  prove  only  an  instruction  of  the  creditors  to  their 
agent  and  counsel  to  sue  for  and  press  the  collection  of  their 
debt  at  law ;  and  not  to  wait  upon  the  execution  of  the  assign- 
ment for  their  benefit.  This  they  had  a  perfect  right  to  do; 
they  were  not  restricted  to  the  deed,  and  did  not  lose  the  benefit 
thereof  by  a  resort  to  a  suit  on  this  note.  They  could  concur- 
rently proceed  with  both  remedies.    It  is  only  when  the  creditor 
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does  some  act  or  takes  some  step  clearly  indicating  an  abandonment 
of  the  deed  for  his  protection,  that  he  will  be  taken  as  waiving 
it.  This  doctrine  of  waiver  is  a  reasonable  one ;  aud  is  not  ap- 
plicable to  the  state  of  facts  relied  on  by  the  executrix  of  Gibbo- 
ney .  This  suit,  and  its  dismissal  under  the  circumstances  of  this 
case,  cannot  be  tortured  by  any  ingenuity  into  a  renunciation  of 
the  benefits  of  this  assignment. 

The  disposal  of  these  preliminary  objections  to  a  recovery  in 
this  case  brings  us  to  the  consideration  of  the  merits  of  the 
controversy.  It  seems  now  conceded  in  the  argument  that  the 
plaintiffs  cannot  be  affected  by  the  judicial  sequestration  of  their 
debt  It  was  a  nullity,  and  must  be  so  regarded  by  this  court 
upon  reason  and  authority.  Such  a  belligerent  act  is  in  its  na- 
ture contingerd;  it  must  depend  upon  the  success  of  the  rebellion, 
in  whose  behalf  it  was  enacted,  and  it  must  perish  with  the  vic- 
tory of  the  nation  over  its  rebellious  subjects.  The  question,  then, 
reverts  to  one  of  liability  as  between  the  defendants  to  the  origi- 
nal bill.  To  settle  this  the  cross-bill  was  allowed ;  and  under 
that,  and  the  answers  aud  pleading  thereto,  will  this  question  be 
now  considered  and  determined. 

It  is  conceded  that  this  debt,  thus  illegally  discharged  and  se- 
questrated, was  the  debt  of  the  defendant  Preston.  He,  however, 
had  provided  for  it  by  his  deed  of  assignment  of  7th  July,  1859. 
Gibboney  united  in  that  deed,  and  thereby  undertook  its  execu- 
tion. In  pursuance  thereof  he  chose  to  receive  payment  thereof, 
and  take  credit  on  his  account  of  the  trust  estate  therefor.  Was 
not  this  an  acquittal  of  the  grantor?  Can  the  credit  inure  to  the 
trustee,  and  as  between  grantor  and  trustee  be  allowed  to  the 
latter,  and  still  be  claimed,  as  between  them,  of  the  grantor  as  a 
subsisting  demand  upon  him  ?  Surely  not;  he  cannot  have  this 
credit  and  claim  against  it  at  the  same  time ;  the  act  of  taking  the 
credit  in  his  settlement  with  the  grantor  acquits  and  discharges 
the  latter,  and  the  trustee  cannot  be  allowed  to  repudiate  his  act 
when  he  has  received  the  benefit  of  it.  As  between  Preston  and 
Gibboney  the  matter  is  finally  and  definitely  settled ;  but  other- 
wise as  between  these  two  and  the  creditors ;  but  in  consideration 
of  the  equities  between  the  two  former,  the  creditor's  resort 
should  be  primary  against  Gibboney  and  secondary  against  Pres- 
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ton  in  the  event  of  Gibboney's  insolvency.  This  view,  doubt- 
less, accounts  for  the  failure  of  the  defendant  Preston  to  answer. 
He  thus  confesses  bis  eventual  liability,  and  doubtless  has  no 
fear  of  it. 

The  liability  of  Palmer  &  Stuart  rests  upon  the  mistaken 
declaration  that  they  had  assumed  to  pay  such  debts  as  were  to 
be  postponed  because  of  the  refusal  to  receive  currency.  There 
was  no  such  understanding  on  their  part.  The  provision  is  quite 
different,  and  is  as  follows  : 

It  is  further  agreed  and  distinctly  understood  that  in  the  event 
said  Gibboney  shall  be  unable  to  pay  off  the  creditors  of  said  Thomas 
L.  Preston  with  the  funds  paid  by  said  purchasers,  in  consequence 
of  the  refusal  of  said  creditors  or  any  of  them  to  receive  the  money 
in  payment,  that  then  the  said  parties  of  the  second  part  shall  sub- 
stitute their  notes  for  the  amount  so  refused,  secured  to  the  satisfac- 
tion of  said  Gibboney  in  notes,  for  equal  instalments,  payable  in  1, 
2,  3,  4,  and  5  years  from  first  July  next,  or  sooner  if  the  parties  of 
the  second  part  shall  elect  so  to  do,  with  interest  on  same  from  first 
July  next,  and  interest  on  whole  amount,  payable  annually. 

It  is  clear  from  this  quotation,  therefore,  that  so  far  from  its 
being  true,  as  alleged,  that  these  purchasers  agreed  to  pay  these 
deferred  debts,  it  was  incumbent  on  Gibboney,  when  unable  to 
use  current  funds,  to  defer  the  payment  through  five  years,  if 
agreeable  to  the  purchasers,  so  as  to  secure  for  such  creditors  a 
satisfactory  medium  of  payment.  Neither  was  there  any  obliga- 
tion on  the  part  of  the  vendees  to  see  to  the  application  of  the 
purchase-money.  The  effect  of  the  deed  of  assignment  was  to 
interpose  for  the  discharge  of  the  debts  secured,  a  trustee  whose 
acquittance  or  receipt  should  be  all  that  the  purchasers  could 
require  to  discharge  them  of  liability.  It  would  be,  therefore,  to 
defeat  the  plain  provisions  of  the  assignment,  and  its  manifest 
intent  to  deny  Palmer  &  Stuart  in  this  case  the  protection  of 
the  trustee's  receipt  for  this  debt,  and  his  acquittance  there- 
for. I  cannot,  therefore,  think  th^t  they  can  in  any  event  be 
held  liable  for  the  malversation  of  the  trustee  in  turning  over 
this  debt  to  the  hands  of  the  Confederate  receiver. 

Singular  infidelity  attended  the  agencies  employed  by  these 
foreign  creditors.  One  of  their  attorneys  was  William  Gibboney, 
also  a  Confederate  receiver,  who,  as  his  deposition  shows,  claimed 
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this  fund,  and  apparently  gave  up  hfs  claim  upon  the  allowance 
of  his  commission  of  $120.85,  being  five  per  cent,  on  the  amount 
of  $2417  paid  receiver  Johnston,  and  upon  the  receipt  of  liberal 
fees  by  him  and  his  associate.  Truly,  it  might  be  said  of  this 
transaction,  it  was  verily  "  qtiasi  agnum  oommiUere  lupo" 

To  ascertain  the  liability  of  Gibboney,  let  us  reproduce  the 
credit  he  takes  to  himself  in  his  settlement  of  accounts  in  the 
Preston  suit  against  him.     It  is  as  follows : 

73.  Clark,  Dodge  &  Co.  v.  W.  K?  Heiskell,  acceptor, 
and  Thomas  L.  Preston,  on  an  acceptance  due  March 
21st,  1859,         .        .        .        .     \        .        .        .    $2017  05 

Interest  to  July  12th,  1862, 400  38 


$2417  43 


Received  of  Robert  Gibboney,  trustee  of  Thomas  L.  Preston,  the 
sum  of  $2417.43  cents,  according  to  the  above  statement,  which  debt 
was  due  from  Thomas  L.  Preston,  and  recognized  as  such  in  his 
deed  of  trust  to  said  Gibboney,  and  so  paid  me  under  the  sequestra- 
tion law  as  receiver  for  Washington  County,  the  said  Clark,  Dodge 
&  Co.  having  domicil  in  the  State  of  New  York. 

John  W.  Johnston, 

July  12, 1862.  Receiver  for  Washington  County. 

In  exhibit  (Z),  being  trustee's  settlement  before  Commissioner 
H.  S.  MathewS;  under  date  of  4th  November,  1862,  Gibboney 
takes  credit  to  himself,  under  date  of  July,  1862,  as  follows :  "  By 
amount  paid  John  W.  Johnston,  receiver,  $2417.43."  The  iden- 
tity of  the  sum  proves  beyond  all  doubt  the  identity  of  the  item. 
See  exhibits  of  Thomas  L.  Preston,  p.  105. 

This  is  indubitable  documentary  proof,  that  Gibboney,  as 
trustee,  has  received  credit  for  this  payment  to  the  receiver.  Where 
now  is  the  proof  that,  he  made  this  wrongful  payment  under 
any  species  of  duress  whatsoever  ?  The  language  of  his  receipt 
sets  out  the  domicil  of  Clark,  Dodge  &  Co.  as  in  New  York  ;  the 
suit  being  brought  in  the  United  States  Court,  evidenced  the 
jurisdictional  fact  that  these  suitors  resided  in  another  State ; 
and  I  have  no  doubt  that  that  residence  was,  under  the  proofs 
in  this  cause,  known  by  Gibboney  to  be  in  New  York.  Hence, 
he  was  aware  of  his  duty  in  behalf  of  these  cestui  que  trusts,  to  re- 
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fuse  to  receive  this  debt,  and  under  the  terms  of  this  deed,  to  de- 
mand in  its  stead  a  note  or  notes  at  such  time  as  would  probably 
outlast  the  rebellion.  Did  he,  in  good  faith,  such  as  is  exacted 
of  a  fiduciary  under  these  circumstances,  seek  in  the  mode  thus 
provided  by  the  deed  to  tide  this  debt  over  the  war,  and  pro- 
tect these  loyal  citizens  in  their  just  claims  ?  He  surely  had  the 
opportunity  and  authority  to  do  so ;  but  no  proof  is  offered  of 
any  attempt  on  his  part  thus  to  protect  these  residents  of  a  loyal 
State  in  their  rightful  dues  during  the  rebellion.  On  the  con- 
trary he  seems  to  have  seized  with  impatience  and  haste  this  op- 
portunity of  signalizing  his  fealty  to  the  insurrectionary  tribunals 
of  the  revolted  States,  and  of  acquiring  cheaply  and  at  the  ex- 
pense of  those  whom  he  should  have  protected  and  not  betrayed, 
a  reputation  for  a  flaming,  superserviceable  zeal  in  these  ungra- 
cious, if  not  vengeful,  tasks  of  confiscation.  While  I  acknowledge 
the  favor  shown  by  the  courts  to  fiduciaries  in  the  honest  and 
well-meant,  though  mistaken,  discharge  of  their  duties,  I  cannot 
but  regard  the  voluntary  participation  of  the  trustee  in  this  law- 
less act  of  sequestration  under  the  proofs  in  this  cause,  as  a  rep- 
rehensible breach  of  trust,  properly  entailing  upon  his  estate,  the 
recovery  sought  of  it  in  this  cause.  Whatever  relief  he  may  be 
entitled  to  from  his  confederates  in  this  wrong-doing,  must  be 
sought  in  another  action  and  before  another  tribunal.  I  am  clear, 
neither  his  grantor  nor  his  vendees  can  be  required  to  indemnify 
him  for  this  wrongful  and  void  payment  to  the  Confederate  re- 
ceiver. 

Hence,  a  decree  must  be  entered  in  the  original  suit  for  the 
plaintiffs'  debt,  and  interest  and  costs,  with  a  reservation  of  their 
right  to  charge  the  estate  of  Preston  in  the  hands  of  his  present 
trustee,  if  the  execution  de  bonis  testatoris  in  this  case  should  prove 
fruitless,  and  the  cross-bill  of  Gibboney's  testatrix  must  be  dis- 
missed with  costs. 
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United  States  Circuit  Courts  Western  District  of  Virginia,  at 

Abingdon,  1876. 

Kain,  Bishop,  v.  Gibbon ey  et  al. 

A  clause  in  a  will  which  provided  that  if  the  testator  should  become  a  member 
of  any  of  the  religious  communities  attached  to  the  Roman  Catholic  Church 
and  should  be  so  at  the  time  of  her  death,  then  the  previous  bequests  of  her 
will  were  to  be  avoided,  and  a  fund  named  in  the  will  was  to  go  to  Richard 
V.  Wheclan,  as  bishop  of  said  church,  or  his  suceeasor  in  said  dignity,  in 
trust  for  the  benefit  of  the  community  in  which  she  sliould  die  a  member. 

Heldj  not  to  be  a  good  bequest  to  the  "  Sisters  of  St.  Joseph,"  as  beneficiaries, 
and  to  Bishop  Kain,  successor  to  Bishop  Wheelan,  as  trustee,  for  want  of 
certainty. 

In  equity. 

The  opinion  of  the  judge  sets  out  the  facts  of  tlie  case. 

RIVES,  J. — According  to  the  view  presented  of  this  cause  by 
the  complainant's  counsel,  it  grows  out  of  the  conceded  fact  that 
the  defendant,  Robert  Gibboney's  administratrix,  is  accountable 
for  a  fund  of  aj^out  $8000  belonging  to  the  estate  of  the  late 
Eliza  L.  Matthews.  That  lady  left  a  will,  dated  the  9th  of  De- 
cember, 1854,  which  was  admitted  to  probate  in  March,  1861. 
By  this  will  it  was  j)rovided  that  if  she  became  a  memlxir  of  any 
of  the  religious  communities  attached  to  the  Roman  Catholic 
Church,  and  should  be  such  at  the  time  of  her  death,  then  the 
previous  bequests  of  her  will  were  avoided,  and  the  fund  in  ques- 
tion, by  the  terms  of  the  will,  was  to  go  to  Richard  V.  Wheelan, 
as  bishop  of  said  church,  or  his  successor  in  said  dignity,  for  the 
benefit  of  the  community  of  which  she  died  a  member.  It  is 
averred  that  this  contingency  happened.  That  she  died  a  mem- 
ber of  a  religious  community  attached  to  the  Roman  Catholic 
Church,  known  as  the  "  Sisters  of  St.  Joseph  ;"  hence  this  suit 
is  brought  to  recover  this  fund  of  the  female  defendant,  so  ascer- 
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tained  to  be  in  her  hands.  This  recovery  depends  on  tlie  valid- 
ity of  this  bequest  to  the  complainant ;  if  void  through  his  in- 
capacity to  take,  or  the  uncertainty  of  the  beneficiaries,  then  it 
must  revert  to  the  next  of  kin  or  heirs  at  law  of  the  testatrix. 
Hence  the  obvious  propriety  and  necessity  of  making  them  par- 
ties to  this  suit. 

But  this  necessity  is  supposed  to  be  avoided  by  the  result  or 
compromise  of  a  suit  on  which  the  complainant  relies  as  having 
established  his  title  to  this  fund.  At  niy  instance  the  record  of 
that  suit  has  been  brought  into  this  case.  It  appears  to  have  been 
a  bill  of  Alexander  S.  Matthews,  a  brother  of  the  testatrix,  de- 
nying the  existence  of  the  will  on  the  sole  ground  of  the  incom- 
petency of  the  alleged  testatrix  by  reason  of  her  infancy,  and 
asking  for  an  issue  of  devuavit  vel  non.  The  heirs  at  law  of  said 
Eliza  L.  Matthews  were,  of  course,  made  defendants  to  this  bill- 
In  October,  1871,  this  issue  was  granted,  and  directed  to  be  tried 
as  between  the  legatees  propounding  the  will,  as  plaintiffs,  and 
the  heirs  at  law  as  defendants.  This  was  all  that  was  really  con- 
templated by  the  bill.  No  question  was  raised  as  to  the  validity 
of  the  bequest  to  Bishop  Wheelan.  And  it  is  not  seen  how  the 
prayer  for  general  relief  under  such  circumstances  can  be  inter- 
preted as  enlarging  the  scope  and  design  of  said  bill. 

Under  this  state  of  pleadings  a  decree  was  made  by  consent 
of  counsel,  setting  aside  and  dismissing  this  issife  of  devisavU  vel 
non,  and  after  awarding  Alexander  S.  Matthews  one- tenth  of 
this  fund,  and  providing  for  certain  other  payments,  directing 
^*  the  devisee  under  the  will  of  said  Eliza  Matthews  to  collect 
the  residue  of  said  estate."  It  is  assumed  and  may  be  conceded 
that  by  .the  "  devisee  "  the  complainant  in  this  case  is  meant. 

Now  it  is  claimed  that  by  this  decree,  either  as  res  adjitdicata, 
or  agreement  of  parties,  all  questions  as  to  the  validity  of  this 
bequest  was  conclusively  abandoned  or  waived  ;  and  the  title 
ascertained  to  be  only  in  the  parties  recognized  as  claimants  by 
this  consent  decree.  Hence,  none  but  these  parties  are  now  made 
defendants  to  this  pVesent  bill. 

But  it  is  apparent  that  this  consent  decree  does  not  purport  to 
be  the  judgment  of  the  court.  Nothing  was  thereby  submitted  to 
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the  court  or  passed  upon  by  it.  There  is,  therefore,  no  pretence 
for  assigning  to  it  the  rank  and  conclusive  effect  of  a  res  adjii" 
dicata. 

Xor  can  it  be  regarded  as  an  agreement  embracing  the  validity 
of  this  bequest,  and  foreclosing  all  future  questions  in  regard  to 
it.  The  authority  of  the  counsel  signing  this  decree  to  bind  the 
parties  to  such  an  agreement,  so  evidently  beyond  the  sphere  of 
their  employment  in  this  case,  may  be  well  questioned.  At  any 
rate,  the  decree  by  their  consent  cannot  bind  the  infant  heirs  at 
law  of  Eliza  L.  Matthews,  defendants  to  that  cause. 

I  think,  therefore,  the  bill  in  this  case  is  framed  upon  a  mis- 
conception of  the  legal  force  and  effect  of  the  consent  order  in 
the  case  of  Alexander  S,  Matthews  v.  ?%e  Administrator  and 
Heirs  at  Law  of  Eliza  L.  MatthewSf  deceased,  and  is,  therefore, 
demurrable  for  want  of  proper  parties.  This  defect,  however, 
is  curable  through  leave  to  amend. 

But  with  my  opinion  of  the  incapacity  of  the  former  or  present 
plaintiff  to  sue,  or  take  under  this  bequest,  and  of  the  invalidity 
thereof  from  the  want  of  the  requisite  certainty  of  the  benefici- 
aries, it  would  be  improper  to  grant  this  leave.  I  cannot  believe 
that  the  terms  of  the  bequest  designate  the  Bishop  of  Wheeling, 
or  his  successor  personally ,  as  the  trtistee,  without  reference  merely 
to  his  official  character  and  q^^iaZ  succession  ;  on  the  contrary,  I 
am  of  opinion  that  the  employment  of  the  term  "trustee'*  is 
merely  in  substance  and  meaning  a  substitute  for  the  phrase  "in 
trust,"  used  in  the  pecuniary  legacy  of  $500  in  the  first  clause  of 
the  will.  But  even  if  this  were  not  so,  the  cestui  que  trust,  the 
"Sisters  of  St.  Joseph,"  cannot  be  recognized  as  valid  claimants 
under  this  will,  and  it  is  not  in  the  power  of  this  court  to  allow 
the  enforcement  of  so  vague,  uncertain,  and  illegal  a  trust.  The 
demurrer,  therefore,  to  the  sufficiency  of  the  bill  must  be  sus- 
tained, and  the  bill  dismissed. 
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United  States  Circuit  Court,  Eastei-n  District  of  Virginia,  at  Nor^ 

folk,  May  5th,  1879. 

A.  B.  Green  v.  W.  A.  S.  Taylor  et  al. 

In  a  case,  in  which  an  abatement  was  claimed  for  an  alleged  deficiency  in  the 
sale  of  a  tract  of  land,  in  which  the  husband  and  wife  were  both  made 
parties  defendant,  but  the  wife  was  not  a  necessary  party  defendant ;  Hcidt 

1.  That  the  husband  is  a  competent  witness  to  testify  in  favor  of  any  interest 

of  the  wife,  but  is  incompetent  to  testify  against  any  such  interest. 

2.  That  the  words  **  sale  in  gross,"  when  ajiplied  to  the  land  itself,  are  synony- 

mous with  "contract  of  hazard,"  and  preclude  any  claim  for  abatement  in 
the  purchase-money. 

In  equity. 

In  the  early  part  of  December,  1872,  W.  A.  S.  Taylor  was  in 
Hampton.  Whilst  there  he  was  approached  by  A.  B.  Green,  who 
desired  to  purchase  of  him  a  tract  of  land  near  Newport  News, 
of  great  prospective  value,  on  account  of  being  near  the  expected 
terminus  of  the  Chesapeake  and  Ohio  Railroad ;  land  which  he 
derived  from  his  wife.  Taylor  agreed  to  write  him  from  Norfolk 
(Taylor's  home)  a  response  to  his  proposition.  On  his  return 
he  wrote  Green  as  follows : 

Norfolk,  Va.,  December  3d,  1872. 

Dear  Sir:  Mrs.  Taylor  can  be  induced  to  take  for  the  farm 
$25,000,  that  is,  about  $62J  per  acre  (399§  assessed).  She  would 
entertain  no  proposition  based  simply  on  its  agricultural  value.  I 
write  in  response  to  your  request  of  yesterday.  Of  course,  we  do  not 
hold  the  proposition  open  longer  than  your  prompt  reply. 

Yours  truly, 

W.  A.  S.  Taylor. 

P.  S.  Please  keep  offer  to  yourself.     I  desire  no  one  to  know  it. 

W.  A.  S.  T. 

This  letter  was  never  answered,  and  that  negotiation  termi- 
nated with  it.  About  two  weeks  after  this,  one  Titlow,  a  real 
estate  agent  of  Hampton,  the  coiyity-seat  of  the  county  where  the 
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land  lay,  made  renewed  overtures  to  Taylor,  which  were  rejected; 
but  Green  denies  Titlow's  agency.  Afterwards,  on  the  1st  of 
January,  1873,  Mr.  Thomas  Tabb,  a  prominent  lawyer  of  Hamp- 
ton, acting  as  the  agent  of  Green,  renewed  n^otiations  with 
Taylor  for  the  purchase  of  the  land,  offering  $25,000,  which  was 
accepted.  The  deed  was  drawn  by  Mr.  Tabb  in  Taylor's  pres- 
ence, and  the  boundaries  furnished  by  Mr.  Tabb,  who  was  familiar 
with  the  property.  In  drawing  the  deed,  Mr.  Tabb  inserted  the 
clause  "  containing  400  acres  more  or  less.''  Taylor  refused  to 
execute  a  deed  guaranteeing  any  particular  quantity,  and  insisted 
upon  the  insertion  of  a  clause  protecting  him  from  any  trouble 
on  that  score.  Mr.  Tabb  then  inserted  the  following  clause, 
declaring  that  it  would  be  sufficient  to  meet  Taylor's  purpose 
(Taylor  not  being  a  lawyer) : 

The  said  tract  of  land  is  sold  in  gross  and  not  by  the  acre,  and 
embraces  the  tract  of  land  devised  to  Martha,  the  wife  of  the  said 
William  A.  S.  Taylor,  by  will  of  her  father,  the  late  Edward  Parrish, 
and  also  the  tract  acquired  by  her  under  the  will  of  her  uncle,  the 
late  John  Parrish. 

A  third  of  the  purchase-money  was  paid  in  cash,  and  the 
balance  evidenced  by  two  bonds  secured  by  deed  of  trust  on  the 
land.  The  first  bond  was  paid  at  maturity,  and  part  of  the  sec- 
ond. After  the  greater  portion  of  the  second  bond  had  been 
overdue,  some  two  years  or  more,  Taylor  directed  Mr.  Tabb,  the 
trustee,  to  sell  under  the  trust  deed.  Thereupon  Green  filed  a 
bill  of  injunction,  in  which  he  alleged  a  deficiency  of  80  acres 
in  the  quantity  mentioned  in  the  deed,  and  claimed  abatement 
therefor,  making  Taylor  and  wife  and  Tabb  parties  defendant. 
Mrs.  Taylor  had  joined,  according  to  the  mode  prescribed  by  law, 
in  the  deed  of  Taylor  and  wife  to  Green,  but  the  bonds  for  the 
deferred  payments  were  made  payable  to  Taylor  individually. 
Taylor  answered  the  bill,  claiming  that  the  contract  was  a  sale 
in  gross,  and  denying  Green's  right  to  any  abatement  A  survey 
taken  by  order  of  court  in  this  suit  showed  a  deficiency  of  63 
acres.  Taylor's  deposition  was  taken  in  support  of  his  answer, 
in  which  he  detailed  the  conversation  between  himself  and  Tabb, 
held  at  the  time  of  the  execution  of  the  deed.     To  this  deposi- 
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tion  the  plaintiff  excepted,  on  the  ground  that  the  husband  could 
not  testify  either  for  or  against  his  wife's  interest,  in  a  case  where 
both  were  parties.  The  exception  was  overruled,  the  court  filing 
the  following  opinion  on  that  point : 

HUGHES,  J. — Depositions  of  Taylor,  the  defendant,  have 
been  taken  and  filed  in  the  cause,  which  are  excepted  to  by  com- 
plainant's counsel,  on  the  ground  that  Taylor  is  an  incompetent 
witness  in  consequence  of  his  wife  being  a  party  to  the  cause. 
No  objection  is  made  by  Green  to  the  validity  of  Taylor's  title 
to  the  land  mentioned  in  the  bill  of  complaint.  In  that  bill 
Green  prays  for  an  injunction  against  the  sale  of  the  land  which 
had  been  advertised  under  a  trust  deed  after  default  in  the  pay- 
ment of  the  last  instalment  of  the  purchase-money.  Taylor  was 
simply  proceeding  to  collect  a  chose  in  action,  in  which  his  wife 
has  no  interest.  Green's  objection  to  the  sale  is  that  the  tract  of 
land  does  not  contain  as  many  acres  as  it  was  represented  by 
Taylor  to  embrace,  and  he  claims  an  abatement  of  price.  He 
does  not  seek  to  avoid  the  contract  of  sale  for  fraud  or  otherwise. 
The  deposition  of  Taylor  relates  to  what  transpired  betweon  him- 
self and  Green  on  the  subject  of  the  quantity  of  land  at  the  time 
of  Green's  purchase  of  the  land.  Mrs.  Taylor  seems  to  have  no 
interest  in  the  controversy,  and  is  merely  a  formal  party  to  the 
cause,  made  so  by  Green  in  his  bill ;  which  the  defendant,  how- 
ever, did  not  demur  to  on  that  ground.  The  incompetency  of 
husband  or  wife  as  a  witness  in  cases  where  the  other  was  party 
to  a  suit,  was  by  the  old  law  based  upon  two  grounds,  viz.,  1st, 
that  of  interest;  and  2d,  that  of  public  policy. 

But  section  858  of  the  Revised  Statutes  of  the  United  States 
(passed  in  1864,  which  is  a  substantial  adoption  of  Lord  Den- 
man's  Act),  removes  the  first  ground  in  the  Federal  courts  of  this 
country,  and  allows  parties  to  a  suit  interested  in  the  result  to 
testify  as  competent  witnesses. 

The  other  ground  of  objection  to  the  testimony  of  husband  and 
wife  is  also  wellnigh  abolished  in  all  civil  cases  in  England; 
namely,  the  ground  that  the  admission  of  their  testimony  would 
be  against  public  policy.  Before  the  acts  of  Parliament  in  Eng- 
land which  were  designed  to  remove  this  objection,  the  decisions 
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of  the  English  courts  had  greatly  relaxed  this  rule,  even  in 
criminal  cases.  See  H.  v.  All  Saints,  Worcester,  6  M.  and  8, 
194 ;  R.  V.  Bathwick,  2  B.  &  Ad.  647 ;  R.  v.  WilliamSy  8  C.  & 
P.  284.  But  see  also  jR.  v.  Gleed,  3  Russ.  on  Crimes,  4th  Eng. 
ed.  631.  These  cases  go  upon  the  distinction  between  incompe- 
tency and  privilege. 

In  this  country  the  old  rule  in  regard  to  the  impolicy  of  such 
testimony  remains,  but  I  think  I  hazard  nothing  in  holding  that 
it  is  so  much  relaxed  that  it  is  not  enforced  except  in  cases  where 
the  testimony  of  husband  or  wife  would  be  against  the  other  in 
civil  cases.  See  William  and  Mary  College  v.  Powell,  12  Grat- 
tan,  382 ;  also  Stein  v.  Boi-man,  13  Peters,  209. 

The  testimony  of  Taylor  in  this  case  cannot,  under  any  sort 
of  conjecture  or  by  any  possibility,  be  injurious  to  his  wife^  She 
is  a  party  merely  in  form,  having  no  interest  in  the  recovery. 
If  by  possibility  she  have  an  interest,  the  testimony  of  her  hus- 
band is  in  support  of  that  interest,  and  not  against  it.  The  rea- 
son of  the  rule  of  evidence  in  question  does  not,  therefore,  apply 
here.  Cessante  ratione,  cessai  et  ipsa  lex.  I  see  no  sufficient 
ground,  therefore,  for  the  exclusion  of  Taylor's  evidence. 

Thereupon  the  case  came  on  for  hearing  upon  the  issues  of  law 
raised  by  the  bill  and  answer,  and  was  argued  by  Legh  R.  Page, 
for  complainant;  and  by  Burroughs  &  Brother,  and  Sharp  & 
Hughes,  for  the  defendant,  Taylor. 

The  briefs  of  the^other  counsel  have  been  taken  from  the  papers 
in  this  cause.     That  of  Sharp  and  Hughes  was  as  follows : 

BRIEF   OF   COUNSEI.   FOR  DEFENDANTS. 

The  questions  in  this  case  are  : 

(1.)  If  Green  is  entitled  to  any  abatement,  should  it  be  for 
seventy-five  acres,  the  amount  of  deficiency  shown  by  defendant's 
survey,  excluding  the  part  between  high-  and  low-water  mark 
from  being  counted  in  the  amount  named  in  the  deed,  or  for  only 
sixty-three  acres,  the  amount  of  deficiency  including  that  between 
high-  and  low-water  mark  in  the  deed. 

(2.)  Is  he  entitled  to  any  abatement,  admitting  the  deficiency  ? 

1.  The  first  question  is  tantamount  to  this  :  Does  a  deed  de- 
scribing land  as  bounded  by  a  navigable  river  (not  as  included 
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between  certain  metes  and  bounde),  convey  the  lands  to  high- 
water  mark  or  to  low-water  mark  ?  That  is,  does  the  owner- 
ship of  riparian  proprietors  extend  to  high-water  mark  or  to 
low-water  mark  ? 

We  maintain  that  the  twelve  acres  should  be  included  in  the 
amount  of  land  named  in  the  deed.  "It  is  well  settled  in  Virginia 
that  the  ownership  of  riparian  proprietors  extends  to  low-water 
mark.  If  not  settled  by  the  present  statute  (V.  C.  ch.  62,  sec.  2), 
on  the  ground  that  the  words  "  right  and  privileges  "  do  not 
mean  ownership,  the  original  statute  (1  R.  C.  1819,  ch.  87,  p. 
341  ;  Acts  1819,  ch.  28)  shows  this  to  have  been  the  meaning  of 
the  Legislature.  The  original  statute  reads :  "  Hereafter  the  lim- 
its or  bounds  of  the  owners  shall  extend  to  ordinary  low-water 
mark,,"  and  the  present  statute,  which  is  but  an  abstract  of  the 
original  one,  evidently  intends  to  pursue  the  same  policy.  And 
in  the  case  of  Hundley^  Lessee  v.  Anthony^  5  Wheat.  374,  the 
United  States  Supreme  Court  expressly  decides  that  the  owner- 
ship of  riparian  proprietors  extends  to  low-water  mark.  This 
view  was  subsequently  confirmed  in  Gamet'^s  Casey  3  Gratt.  624 ; 
in  French  v.  Bankhead,  11  Gratt.  159-60,  and  is  stated  by  Prof. 
Minor  (2  Minor's  Insts.,  p.  20)  to  be  the  settled  law  of  Virginia. 

The  law  is  plain  enough.  But  there  are  in  the  papers  a  couple 
of  affidavits  to  the  effect  that  it  is  the  special  custom  in  that  lo- 
cality to  include  land  only  to  high-water  mark.  What  are  those 
affidavits  worth  ?  A  special  custom  in  the  sense  of  a  local  law 
cannot  exist  in  Virginia,  especially  in  contravention  of  an  ex- 
press statute.  Harris  v.  Corson^  7  Leigh,  632;  Mason  v.  Moyery2 
Rob.  600 ;  Gross  v.  Oriss,  3  Gratt.  262 ;  2  Minor's  Insts.  493 
and  95.  Nor  can  such  a  custom  be  proved  or  admissible  in  evi- 
dence, to  vary  a  written  contract  (authorities,  supra,  and  2  Minor's 
Insts.  95,  168-9,  955-6).  But  even  supposing  such  a  custom  ad- 
missible in  evidence,  it  has  not  been  proved  in  this  case.  An  affi- 
davit can  no  more  prove  a  custom  than  it  can  prove  any  other 
fact.  We  are  as  much  entitled  to  a  cross.-examination  as  we 
would  be  if  the  question  of  quantity  itself  was  to  be  proved  by 
deposition.  On  no  ground  can  the  twelve  acres  between  high-  and 
low-water  mark  be  excluded  from  the  land  conveyed  by  the  deed. 

2.  Next,  is  Green  entitled  to  any  allowance  for  the  deficiency? 
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He  says  in  his  bill  that  he  was  misled  as  to  quantity  by  Taylor's 
representations,  and  that  whether  they  were  innocent  or  not,  he 
should  be  relieved  from  this  mistake.  We  deny  that  Taylor  made 
any  repi^esentation  as  to  quantity.  Green,  by  accepting  the  form 
of  deed  which  was  given  him,  precluded  himself  from  any  allow- 
ance for  the  deficiency.  In  other  words,  it  is  a  sale  in  gross  or 
contract  of  hazard.  By  accepting  a  deed  for  a  sale  of  this  char- 
acter Green  defeated  all  chance  of  compensation.  It  is  well  set- 
tled that  in  sales  of  this  character  no  allowance  is  made  for  defi- 
ciency. Quantity  is  supposed  to  be  no  part  of  the  contract,  to  be 
mere  matter  of  immaterial  description,  and  not  a  matter  of  repre- 
sentation. We  admit  that  the  presumption  is  against  such  con- 
tracts, and  that  in  doubtful  cases  courts  will  incline  to  construe 
them  cases  of  sale  by  the  acre.  But  when  we  examine  the  cases 
decided  in  Virginia,  and  see  what  doubtful  cases  have  by  them 
been  construed  to  be  sales  in  gross,  or  contracts  of  hazard,  we  can 
entertain  no  doubt  of  the  result  of  this  case,  where  the  deed  ex- 
pressly provides  that  "  this  is  a  sale  in  gross  and  not  by  the  acre." 
.  It  is  useless  to  quote  or  investigate  English  authorities  on  the 
subject,  for  die  numerous  decisions  of  the  Court  of  Appeals  of  Vir- 
ginia, nearly  thirty  in  all,  and  the  philosophical  treatises  contained 
in  such  works  as  Minor's  Institutes  and  Lomax's  Digest,  settle 
the  law  for  Virginia  independently  of  any  other  decisions.  Sales 
of  land  are  divided  into  three  classes. 

(1.)  The  first  class  is  the  sale  of  a  specified  number  of  acres  at 
a  named  price  per  acre,  commonly  designated  as  salps  by  the 
acre.  In  this  class,  in  cases  of  excess  or  deficiency,  relief  will  be 
granted,  for  here  the  quantity  is  of  the  essence  of  the  contract, 
and  in  case  of  a  deficiency  the  vendee  did  not  get  what  he  bar- 
gained' for.  To  this  class  belong  the  cases  of  Carter  v.  Campbell, 
Gilmer,  170;  Neal  v.  Logan,  1  Gratt.  14 ;  Tripleti  v.  AUeUy  26 
Gratt.  722 ;  Bieme  v.  Erskiney  5  Leigh,  59. 

(2.)  The  second  class  is  of  sales  of  an  estimated  number  of 
acres  for  a  gross  sum.  This  class  is  commonly  known  as  sales 
by  estimation  or  sales  for  a  gross  sum.  In  this  class  also  relief 
is  allowed  for  errors  too  great  to  be  imputable  to  mistakes  in  sur- 
vey, for  in  this  class  also  the  parties  are  influenced  by  the  quantity 
to  a  material  extent  in  assessing  the  price,  and  quantity  is  of  the 
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essence  of  the  contract.  The  eases  under  this  class  are  Quesnel 
V.  Woodlief,  6  Call.  238  ;  Betlford  v.  Hickman,  5  Id.  236  ;  Nel- 
son V.  Ckirrington,  4  Mun.  332 ;  Nelson  v.  Matthews,  2  H.  and 
M.  164;  Duval  v.  Ross^  2  Mun.  290;  Blessing  v.  BeaUy,  1  Rob. 
304 ;  a^awford  v.  McDaniel,  1  Id.  474 ;  Walsh  v.  Hofe,  25 
Gratt.  314 ;  Hoback  v.  Kilgore,  26  Id.  442. 

(3.)  The  third  class  is  of  sales  of  a  gross  tract  of  land,  as  by 
specified  boundaries,  or  described  as  "  that  parcel  obtained  by 
inheritance,''  or  "that  parcel  mentioned  in  a  certain  survey." 
The  technical  name  of  this  class  is  a  sale  in  gross  or  a  contract 
of  hazard.  The  cases  in  the  Virginia  reporters  comprised  under 
this  class  are  Jollife  v.  Hite,  1  Call.  301 ;  Pendleton  v.  Stewart, 
5  Call.  1;  Hull  v.  Cunningham,  1  Mun.  330;  Grantland  v. 
Wight,  2  Mun.  179 ;  Fleet  v.  Hawkins,  6  Mun.  188 ;  Tucker  v. 
Coeke,  2  Rand.  51;  Foley  v.  McKeown,  4  Leigh,  627;  Keyton 
V.  Brawford,  5  Leigh,  39 ;  Russell  v.  Keeran,  8  Leigh,  9 ;  Sea- 
monds  v.  McGinnis,  3  Grattan,  305  ;  Jones  v.  Tatum,  19  Grattan, 
735  ;  Caldwell  v.  Craig,  21  Grattan,  132. 

The  confusion  which  long  shrouded  the  subject  was  caused  by 
confounding  the  last  two  classes.  In  the  second  class  it  is  well 
settled  that  relief  is  granted  ;  in  the  last  class,  of  sales  in  gross, 
it  is  equally  well  settled  that  mistake  in  quantity  is  no  ground 
for  relief.  In  the  second  class  quantity  is  of  the  essence  of  the 
contract.  In  the  last  class  the  vendee  desires  a  specified  tract, 
and  quantity  is  mere  matter  of  description,  not  a  matter  of  war- 
ranty, and  not  supposed  to  influence  the  price  to  any  material 
extent.  Green  may  say  in  his  bill  that  he  relied  on  Taylor's  rep- 
resentations as  to  quantity,  and  intended  to  buy  so  much.  But 
by  his  acceptance  of  a  deed  of  that  form,  the  law  makes  him  say 
the  opposite.  It  makes  him  say  that  he  did  not  care  about  the 
quantity,  and  only  desired  the  tract. 

In  the  words  of  Judge  Staples  in  Caldwell  v.  Craig,  21  Grat- 
tan, 136  : 

It  is  difficult  to  imagine  a  case  where  the  purchaser,  in  the  price 
he  agrees  to  pay,  is  not  influenced  by  his  estimate  of  the  quantity. 
And  if  a  mistake  of  this  sort  aflbrds  ground  for  equitable  relief,  it  is 
clear  there  could  no  longer  be  a  contract  of  hazard.  We  know, 
however,  that  such  contracts,  when  fairly  made  and  clearly  estab- 
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lished,  are  uniformly  enforced  by  the  courts.  Nor  is  there  any  in- 
justice in  this  principle  of  equitable  jurisdiction.  If  the  vendee 
encounters  the  hazard  of  a  deficiency,  the  vendor  incurs  that  of  an 
excess ;  and  it  is  impossible  to  say  that  this  very  hazard  did  not  con- 
stitute an  important  element  of  the  price.  For  whether  the  case  be 
one  of  excess  or  deficiency,  the  mistake  is  not  in  the  substance  of  the 
contract,  but  in  relation  to  the  very  risk  in  the  contemplation  of  the 
parties. 

And  the  case  of  Pendleton  v.  Stuarty  5  Call.  1,  also  decides 
that  in  sales  in  gross  the  quantity  is  not  of  the  essence  of  the  con-- 
tract,  but  is  mere  moMer  of  description. 

The  anthorities  are  remarkably  unanimous  in  holding  that 
relief  is  denied  in  cases  of  sales  in  gross  ofc  contract  of  hazard,  for, 
in  Russell  v.  Keeran,  8  Leigh,  19,  and  Blessing  v.  Beoity,  1  Rob. 
319,  and  in  the  very  last  case  decided  {Watson  v.  Jloy,  28 
Grattan,  704),  these  two  phrases  are  everywhere  used  as  synony- 
mous, and  are  stated  to  mean,  ex  vi  termini,  the  same  thing. 
There  is  not  a  case  of  a  sale  in  gross  in  which  relief  was 
decreed  on  the  ground  of  mistake  in  quantity.  Any  fraud,  such 
as  that  in  Bedford  v.  Hickman,  5  Call.  1,  and  Duval  v.  Boss,  2 
Mun.  290,  or  any  eviction  by  title  paramount  might  be  ground 
of  relief  even  in  sales  in  gross.  But  in  the  case  of  fraud,  that 
would  aflfbrd  a  distinct  ground  of  equitable  intervention.  There 
is,  however,  in  this  case  no  proof  or  even  hint  of  fraud.  And 
in  case  of  eviction  by  title  paramount,  relief  would  be  decreed ; 
for,  besides  the  fact  that  it  would  fall  under  the  covenant  of 
general  warranty,  the  vendee  might  lase  the  best  portion  of  the 
tract  of  land  that  he  contracted  for,  and  be  frustrated  in  the  main 
object  of  his  purchase.  But  these  are  the  only  grounds  for  relief 
in  cases  of  sale  in  gross ;  for  mistake  in  quantity,  an  immaterial 
matter  of  description,  where  a  tract  of  land  is  bought  as  a  tract, 
frustrates  no  object  of  the  vendee,  works  no  hardship  upon  him, 
or  at  least  none  which  he  has  not  expressly  waived,  and  to  which 
the  vendor  was  not  equally  liable. 

All  the  cases  where  relief  has  been  allowed  on  the  ground  of 
mistake  were  either  sales  by  the  acre  or  else  sales  by  estimation, 
or  as  they  are  sometimes  called,  sales  for  a  gross  sum,  and  it  is 
admitted  that  in  such  cases  relief  is  proper.  Quesnel  v.  Woodlief 
and  Blessing  v.  Beatty  were  both  cases  of  this  class,  and  neither 
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of  them  extend  the  doctrine  to  sales  in  gross.  The  latter  case 
grants  relief  on  the  express  ground  that  the  case  at  bar  was  a 
sale  for  a  gross  sum,  and  in  a  dozen  different  passages  uses  the 
words  "  sale  in  gross  as  synonymous  with  contract  of  hazard," 
and  states  that  were  the  case  at  bar  such  a  case,  no  relief  would 
be  granted.  As  for  example  (p.  318),  "This  (stipulation)  changes 
a  sale  by  the  acre  into  a  contract  of  hazard,  and  necessarily  ex- 
cludes the  interposition  of  equity  on  the  ground  of  mistake." 
And  again  (p.  319), 

We  must  bear  in  mind  that  upon  the  question  of  compensation, 
the  substantial  distinction  is  between  a  sale  that  is  a  contract  of 
hazard  and  one  that  is  not.  When  '*a  sale  in  gross"  is  used  as 
equivalent  to  a  contract  of  hazard,  the  term  is  properly  applicable 
not  to  the  price  but  to  the  subject ;  for  a  sale  by  the  acre  may  be  a 
contract  of  hazard,  and  a  sale  for  a  gross  sum  may  not.  A  sale  in 
gross  when  applied  to  the  thing  sold  means  a  sale  by  the  tract  with- 
out regard  to  quantity,  and  in  that  sense  is  (8  Leigh,  19)  ex  vi  ter- 
mini^  a  contract  of  hazard. 

The  very  latest  case  reported  ( Watson  v.  Hay,  28  Grat.  704) 
says  that  the  sale  of  a  certain  tract  is  a  contract  of  hazard,  p.  704 
et  seq. 

This  is  just  the  ground  on  which  we  stand  in  this  case.  We 
maintain  th^t  the  words  "sale  in  gross,"  are  in  this  deed  synony- 
mous with  "contract  of  hazard."  We  so  hold  because  the  man- 
ner in  which  it  is  used  in  the  deed  shows  it  to  have  been  so  in- 
tended. The  deed  expressly  provides,  "This  is  a  sale  in  gross 
and  not  by  the  acre,  and  embraces  all  th^t  tract  left  to  the  wife 
of  the  vendor  by  her  father."  The  case  oi-HuU  v.  Cunningham^ 
above  quoted,  decides  that  a  description  of  a  tract  as  "  that  in- 
herited," etc.,  shows  that  the  sale  of  a  tract  in  gross  was  in- 
tended. The  cases  of  Grantiand  v.  Wighty  2  Mun.  179;  Foley 
V.  McKeovm,  4  Leigh,  627;  Seamonds  v.  McOinnis,  3  Gratt. 
309,  decide  that  when  land  is  sold  by  metes  and  bounds,  the  sale 
of  a  tract  in  gross  is  intended.  In  this  deed  the  words  "sale  in 
gross"  are  evidently  applied  to  the  thing  sold  and  not  to  the 
price,  and  consequently  mean,  ex  vi  termini,  a  contract  of  hazard. 
This  is  the  regular  legal  meaning  of  the  words  as  shown  by  their 
continual  use  in  that  sense  in  Minor's  Institutes  (vol.  ii,  p.  626, 
and  also  pp.  794-5),  Loraax's  Digest  (vol.  ii,  marginal  page  61- 
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8),  and  all  the  cases  quoted  at  the  beginning  of  class  No.  3. 
This  being  the  legal  sense  of  the  words,  we  may  with  confidence 
invoke  the  well-settled  rule  of  construction  (2  Minor's  Insts.,  p. 
951),  that  parties  are  presumed  to  use  technical  or  legal  words 
in  their  technical  or  legal  sense,  a  presumption  which  is  strength- 
ened by  the  proof  of  the  circumstances  under  which  the  deed  was 
made.     The  deed  was  drawn    by  an  experienced   and  distin- 
guished lawyer  (Colonel  Tabb),  who  certainly   knew  the  legal 
meaning  of  the  words  employed  by  him.     It  is  in  evidence  that 
when  the  statement  of  quantity  was  inserted  the  vendor  stopped 
him,  and  refused  to  warrant  the  quantity ;  that  Colonel  Tabb  thon 
inserted  the  above-quoted  sentence  for  the  express  purpose  of 
protecting  Mr.  Taylor  from  any  future  trouble  on  that  score; 
that  untiLthose  words  were  inserted  Taylor  refused  to  accept  the^ 
deed,  and  that  it  was  accepted  by  both  Mr.  Taylor  and  Colonel 
Tabb,  Mr.  Green's  agent,  as  a  guarantee  against  any  future  litiga- 
tion.    The  very  fact  that  the  round  number  of  400  acres  was 
used,  is  of  itself  pregnant  proof  that  it  was  mere  matter  of  imma- 
terial description,  and  that  a  contract  of  hazard  was  in  contem- 
plation.    These  are  the  surrounding  circumstances  admissible  in 
evidence  as  placing  the  court  in  the  exact  position  of  the  contract- 
ing parties,  and  thus  enabling  it  to  form  an  unerring  judgment 
of  their  intention.     All  the  evidence,  both  circumstantial  and 
positive,  shows  that  both  parties  contemplated  a  contract  of  hazard, 
and  it  is  perhaps  useless  to  quote  any  more  authorities  to  show 
that  relief  cannot  be  granted.  It  may,  however,  be  well  to  quote  a 
few  extracts  from  the  leading  cases  to  substantiate  this  view  of 
the  law.     In  the  case  of  Tucket*  v.  Cocke,  2  Band.  51,  Judge 
Qreen  (pp.  65-7)  says :  • 

This  was  therefore  a  contract  of  hazard,  without  any  fraud,  con- 
cealment, midrepresentation,  or  negligence  on  the  part  of  the  vendor- 
The  error  in  respect  to  the  quantity  of  land  was  mutual,  and  w(ts  not 
in  relation  to  the  substance  of  the  thing  contracted  for ;  but  in  relation 
to  the  very  hazard  contemplated  by  the  parties,  the  question  is 
whether  the  disappointed  party  is  in  such  case  entitled  to  relief.  .  .  . 

If  relief  could  be  given  in  such  a  case  as  the  case  at  bar,  a  for- 
iiori,  it  should  be  given  if  the  vendor  knew  of  the  deficiency  and 
concealed  it.  So  that  in  both  cases,  when  the  vendor  knew  and  when 
he  was  ignorant  of  the  deficiency,  relief  being  given,  there  could  no 
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longer  be  a  contract  in  which  a  purchaser  could  take  the  risk  of  a 
deficiency  effectually  upon  himself.  The  Court  of  Appeals  have 
uniformly  recognized  the  validity  and  obligation  of  such  a  contract, 
and  in  all  cases  in  which  they  have  given  relief  it  has  been  founded 
on  circumstances  either  of  fraud,  misrepresentation,  or  concealment, 
or  mistake  in  whole  or  in  part  in  relation  to  the  substance  of  the 
thing  contracted  for 

So  also  in  JoUife  v.  Hite,  1  Call.  326-7. 

If  it  was  meant  to  change  or  set  aside  a  real  contract  for  the  sale 
of  a  tract  of  land  in  gross,  at  the  risk  of  the  purchaser  for  gain  or 
loss  by  a  deficiency  or  excess  in  the  quantity  it  was  supposed  to  con- 
tain by  both  parties,  I  do  not  hesitate  to  say  that  it  was  carried  too 
far,  being  an  interference  with  fair  contracts  which  no  court  has  a 
right  to  make,  since  there  was  no  mistake  in  the  contract,  whatever 
there  might  be  in  the  estimate  contemplated.  Such  contracts  are 
made  every  day  for  the  purchase  of  tracts  of  land  in  gross. 

To  the  same  effect  are  the  cases  of  Pendleton  v.  Stewart,  5  Call., 
and  especially  Caldwell  v.  G*aig,  21  Gratt.  136-40.  And  this 
view  is  the  view  taken  by  Lomax,  in  2  Lomax's  Digest,  61-8,  and 
by  Professor  Minor,  in  2  Minor's  Institut<»s,  626,  and  also  793-6, 
in  which  latter  passage  all  the  Virginia  authorities  are  classified 
and  digested  so  philosophically  and  accurately  that  those  three 
short  pages  are  a  complete  epitome  of  the  law,  and  render  useless 
any  reference  to  the  original  cases.  Without  insulting  the  court 
by  any  further  argument  on  a  doctrine  so  well  settled  in  view  of 
the  preceding  authorities,  we  may  safely  maintain  that  in  cases  of 
contracts  of  hazard  no  i^elief  is  granted  for  mistake  in  quantity 
on  the  sole  ground  of  mistake ;  that  sales  in  gross  and  contracts 
of  hazard  are  synonymous  terms,  and  that  the  contract  embodied 
in  the  deed  from  Taylor  to  Green  was  a  contract  of  that  descrip- 
tion, and  that  an  abatement  in  the  purchase-money  cannot  on 
that  ground  be  decreed. 

Nor  is  the  deficiency  in  this  case  greater  than  in  many  of  the 
cases  in  which  relief  was  denied.  Including  the  part  contained 
between  high-  and  low- water  mark,  the  deficiency  would  be  75 
acres,  or  about  one-fifth.  But  the  counsel  for  the  plaintiff  will 
hardly  dispute  in  seriousness  the  proposition  that  this  should  be 
included  in  the  tract,  and  this  would  reduce  the  deficiency  to  63 
acres,  or  about  one-seventh.     In  JoUife  v.  HUe  the  statement  was 
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578,  the  true  amount  512,  a  deficiency  of  more  than  one-ninth. 
In  Pendleton  v.  Stewart  the  stated  amount  was  1100,  the  true 
amount  940,  a  deficiency  of  one-seventh.  In  Fleet  v.  Hawkins 
the  stated  amount  was  370,  the  true  amount  338,  a  deficiency  of 
one-eleventh.  In  Tucker  v.  Cocke  the  stated  amount  was  10,000 
or  12,000,  the  true  amount  9000,  a  deficiency  of  one-tenth  or  one- 
fourth.  In  Foley  v.  McKeoum,  the  sale  of  a  town  lot,  the  defi- 
ciency was  nearly  half.  In  Keyton  v.  Bradford  the  stated  amount 
was  340,  the  true  amount  was  290,  a  deficiency  of  one-eighth. 
In  Hussell  v.  Keeran  the  stated  amount  was  405,  the  true 
amount  290,  a  deficiency  of  one-third.  In  Seamonds  v.  J/c- 
Ginnis  the  stated  amount  was  140,  the  true  amount  200,  an 
excess  of  one-third.  In  Caldwell  v.  Craig  the  stated  amount 
was  1000,  the  true  amount  800,  a  deficiency  of  one-fifth.  The 
above  authorities  dispose  of  the  claim  for  relief  on  the  ground 
of  mistake.  The  claim  on  the  ground  of  misrepresentation  is 
equally  futile.  For  if  innocent  it  comes  under  the  head  of  mis- 
take, and  the  above  authorities  are  applicable.  There  was,  how- 
ever, no  representation  of  quantity  made.  The  only  one  was 
the  first  letter  of  Taylor  containing  an  offer  which  was  not  ac- 
cepted by  Mr.  Green,  and  the  negotiations  ensuing,  which  fell 
through  completely.  This,  therefore,  had  nothing  to  do  with  the 
contract  effected  long  after,  for  in  the  words  of  Judge  Roane, 
in  JoUife  v.  Hite.,  1  Call.  307 : 

lu  a  contract  every  serious  and  deliberate  communication  which 
has  taken  place  between  the  parties  relative  thereto,  so  far  as  a 
former  one  has  not  been  revoked  by  a  latter,  must  be  considered  as 
forraing  the  basis  of  the  contract,  with  this  exceptiorif  that  the  treaty 
must  not  at  any  intermediate  time  have  been  at  an  end. 

But  even  if,  despite  all  the  above  authorities,  Mr.  Green  was 
entitled  to  an  abatement,  his  long  delay  in  asking  for  it  precludes 
him  from  obtaining  it.  He  pays  the  first  instalment  promptly ; 
he  makes  no  objection  to  the  deficiency ;  he  takes  no  steps  to  as- 
certain the  deficiency ;  and  now  when  years  have  elapsed  and 
when  the  troubles  of  the  Chesapeake  and  Ohio  Railroad  show 
him  that  he  has  engaged  in  a  losing  speculation,  he  adopts  this 
plan  of  getting  out  of  his  bargain.  But  he  is  too  late.  Equity 
will  not  help  those  who  sleep  upon  their  rights  ;  will  not  lend 
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its  aid  towards  fomenting  strife;  will  do  nothing  that  can  tend 
to  increase  litigation ;  and  will  not  be  the  instrument  of  disap- 
pointed speculators.  The  interests  of  society,  which  demand  the 
quiet  and  security  of  titles  and  the  end  of  litigation,  cannot  be 
sacrificed  in  favor  of  those  who  delay  their  complaints  until  the 
eleventh  hour.  These  principles  alike  of  policy  and  justice  have 
been  reaffirmed  numberless  times  in  the  various  cases  above 
quoted,  e,  g.,  in  Jollife  v.  HitCy  1  Call.  315. 

And  if  Green  were  not  precluded  from  praying  relief  by  his 
laches,  he  would  be  by  the  subsequent  acquiescence,  both  implied 
and  actual,  which  characterizes  this  case. 

The  failure  for  so  long  a  time  to  take  steps  to  ascertain  whether 
any  deficiency  existed,  even  if  he  had  no  knowledge  of  any  defi- 
ciency, is,  on  the  authority  of  the  cases  above  cited,  an  implied 
acquiescence  and  a  convincing  argument  to  show,  independent  of 
that  inferred  from  his  acceptance  of  the  deed,  that  he  considere<l 
it  a  sale  in  gross,  and  thought  it  useless  to  set  up  any  claim  for 
deficiency.  But  it  is  in  evidence  that  he  thought  there  was  a 
deficiency  not  long  after  the  contract  was  made ;  that,  though  he 
oft;en  complained  of  it,  he  never  set  up  any  claim  for  abatement 
therefor;  that,  knowing  and  having  long  known  of  it,  he  never- 
theless, after  some  time  spent  in  asking  further  time  of  Taylor, 
entered  into  new  arrangements  to  pay  the  entire  purchase-money 
without  once  suggesting  or  asserting  any  right  to  demand  an 
abatement.  Not  until  he  had  failed  to  fulfil  the  new  contract,  and 
the  property  was  advertised  for  sale  under  the  trust  deed,  did  he 
assert  such  a  claim,  and  only  as  a  last  resort.  What  stronger  ac- 
quiescence could  be  demanded  than  this  ? 

HUGHES,  J. — The  chief  reliance  of  complainant  is  on  Tay- 
lor's letter  of  December  3d,  stating  the  quantity  of  the  land  at 
about  400  acres.  But  the  negotiation  of  which  that  letter  was  a 
part  fell  through.  The  negotiation  which  was  carried  into  effect 
was  that  of  January  following.  This  negotiation  was  commenced 
by  Mr.  Tabb,  as  agent  of  complainant  and  trustee  in  the  trust, 
who  was  fully  as  conversant,  probably  even  more  conversant  with 
the  property,  its  title  and  its  quantity,  than  Taylor.  It  is  diffi- 
cult to  suppose  that  Mr.  Tabb  could  have  been  imposed  upon  by 
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Taylor  on  that  subject ;  and  Mr.  Tabb  was  agent  of  Green,  the 
purchaser ;  Green  standing  there  in  the  presence  of  Tabb,  possess- 
ing as  full  knowledge  of  the  subject  of  the  sale  as  Taylor  pos- 
sessed. 

The  letter,  therefore,  is  no  part  of  the  res  gestce.  We  can  look 
only  to  the  deed. 

That  this  sale  by  Taylor  to  Green  was  a  contract  of  hazard  *is 
written  in  the  deed.  The  deed  conveyed  a  certain  tract  of  land, 
bounded  on  the  south  by  Hampton  Roads,  and  by  the  lands  of 
several  named  landowners  on  the  north,  east,  and  west,  "  contain- 
ing 400  acres,  more  or  less."  No  metes  and  bounds"  by  courses 
and  distances  were  set  out.  It  contained  a  recital  that  "  the  tract 
of  land  is  sold  in  gross  and  not  by  the  acre,  and  embraces  the 
tract  of  land  devised  to  Martha,  the  wife  of  the  said  W.  A.  S. 
Taylor,  by  will  of  her  father,  the  late  Edward  Parrish,  and  alsp 
the  tract  acquired  by  her  under  the  will  of  her  uncle,  the  late 
John  Parrish."  This  language  fulfils  all  the  requirements  which 
have  been  held  by  the  courts  to  constitute  a  contract  of  hazard. 
The  language  quoted  was  inserted  by  a  skilful  and  learned  law- 
yer of  the  highest  standing  and  reputation,  w^ho  was  acting  at  the 
time  as  the  agent  of  Mr.  Green;  who  was  fully  cognizant  of  the 
technical  meaning  of  the  language  which  he  used ;  who  was  ac- 
quainted with  the  character  of  the  land  and  the  previous  negotia- 
tions of  the  vendor  and  vendee ;  and  who  inserted  the  language 
in  consequence  of  the  refusal  of  the  vendor  to  execute  the  deed 
unless  this  clause,  making  the  sale  a  contract  of  hazard,  was  in- 
serted. The  clause  was  a  matter  of  mutual  consent  between  the 
vendor  and  the  vendee's  agent ;  and  was  put  into  the  instrument 
in  order  to  make  clear  the  intention  of  the  parties  to  be  that 
this  was  a  sale  in  gross  and  contract  of  hazard.  If  this  is  not  a 
contract  of  hazard,  it  is  difficult  to  imagine  what  can  be  such  a 
contract.     In  law  it  is  binding  upon  the  parties  as  such. 

I  do  not  see  that  the  plaintiff  has  much  equity  on  his  side. 
The  deficiency  of  sixty -three  acres  shown  by  the  survey  in  a  tract 
thought  to  have  contained  about  400,  is  not  as  great  as  has  been 
repeatedly  held  by  our  Court  of  Appeals  not  to  entitle  a  vendee 
to  an  abatement  of  price ;  and  there  is  no  evidence  that  complain- 
ant's objection  on  this  score  was  made  with  such  promptness  as 
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to  indicate  a  sense  of  wrong  on  the  discovery  of  the  deficiency. 
The  sale  was  made  in  January,  1873,  and  I  see  nothing  to  indi- 
cate dissatisfaction  with  the  quantity  before  1877,  after  several 
instalments  of  purchase- money  had  been  paid,  and  after  he  had 
been  allowed  an  extension  upon  other  instalments  by  the  vendor. 

If  his  equity  were  clear,  this  would  be  gross  laches.  A  court 
cannot  undertake  to  set  aside  solemn  contracts  as  deliberately 
made  and  as  long  acquiesced  in  as  this  was,  where  there  is  no 
fraud  and  no  intentional  deception  practiced.  The  bill  must  be 
dismissed. 


United  States  District  Court,  Eastern  District  of  J^rginia,  at 

Richmond,  April  IQth,  1879. 

Storrs  Brothers  v.  Engel  &  Son,  Ex  parte  E.  M. 
Garnett,  Assignee  in  Bankruptcy. 

Where  an  order  of  seizure  waa  given  in  an  involuntary  bankruptcy  pro- 
ceeding against  goods  in  the  hands  of  a  purchaser  by  sale  afterwards 
adjudged  to  have  been  fraudulent;  and  on  this  purcliaser's  petition  the 
goods  were  released  to  him  on  his  giving  a  joint  and  sevei*al  l)ond  to  the 
marshal,  with  sureties  for  the  forthcoming  of  the  goods,  or  else  to  answer 
the  future  judgment  of  the  eourt  in  the  matter ;  and  plenary  proceedings 

*  were  afterwards  instituted  in  the  District  Court  on  its  equity  side  against 
the  purchaser  and  his  securities  on  tliis  bond  to  set  aside  the  sale ;  and 
a  decree  was  in  due  course  rendered  declaring  the  sale  to  have  been 
fraudulent,  and  decreeing  the  value  of  the  goods  to  be  paid  by  the  fraudu- 
lent purchaser  and  his  sureties ;  and  the  purchaser  (not*  joined  by  his 
sureties)  appealed  to  the  Circuit  Court,  giving  an  appeal  bond  with  new 
sureties ;  and,  after  decree  of  the  Circuit  Court  affirming  the  decree  below, 
the  said  purchaser  appealed  to  tlie  Supreme  Court,  giving  an  appeal 
bond  with  still  new  surety,  and  that  appeal  was  dismissed ;  and  then  exe- 
cution was  taken  out  against  the  fraudulent  purchaser,  on  which  only  a 
small  part  of  the  debt  was  made,  leaving  a  large  balance  unpaid ;  and  a 
petition  was  filed  in  the  bankruptcy  proceeding  by  the  assignee  against  the 
sureties  in  the  original  delivery  bond  (not  making  the  fraudulent  purchaser 
a  party)  for  the  payment  of  the  balance  due  under  the  decree ;  and  the  said 
purchiiser  soon  after  died  insolvent,  but  leaving  real  estate  not  sufficient 
to  satisfy  by  sale  the  amount  of  the  decree ; 

Held  J  On  demurrer  and  answer,  that  the  assignee  in  bankruptcy  could  select 
which  of  the  several  bonds  to  proceed  upon,  and  might  proceed  upon 
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the  original  delivery  bond,  and  this  being  joint  and  several,  he  might  pro- 
ceed against  any  one  or  more  of  the  obligors. 

Heldy  aisOj  That  the  assignee  might  proceed  by  summons  or  petition,  and  need  not 
resort  to  a  plenary  suit  upon  the  bond. 

Hddf  aUOf  That  the  assignee  might  proceed  at  once  against  the  sureties  in  the 
original  bond,  and  need  not  fii-st  subject  the  real  estate  of  the  fraudulent 
purchaser  of  the  goods  replevied  before  so  doing. 

In  bankruptcy. 

In  June,  1 870,  Storrs  Brothers  filed  in  this  court  a  creditor's 
petition  in  involuntary  bankruptcy  against  Engel  &  Son,  retail 
drygoods  merchants  of  Richmond,  Virginia. 

There  was  an  adjudication  of  bankruptcy  upon  the  petition  on 
the  23d  of  the  same  month.  Among  other  acts  of  bankruptcy 
relied  upon,  the  petition  charged  that  within  six  months  before  the 
filing  of  the  petition,  to  wit,  on  the  16th  of  May,  1870,  the  de- 
fendants had  sold,  in  block,  the  contents  of  their  store  in  Rich- 
mond, being  their  whole  stock  of  drygoods  in  trade,  for  a 
lump  sum,  to  one  Lisberger;  that  this  was  a  sale  in  fraud  of 
creditors,  by  an  insolvent,  in  contemplation  of  bankruptcy ;  that 
Engel  &  Son's  insolvent  condition  was  known  to  Lisberger; 
that  Lisberger  was  party  to  the  fraud,  and  was  then  selling 
and  disposing  of  the  goods  in  question.  The  petition,  therefore, 
prayed  for  an  order  of  seizure  against  the  goods.  The  petition 
was  supported  by  the  usual  affidavits.  The  court  thereupon  im- 
mediately entered  an  order  directing  the  seizure  of  the  stock  of 
goods,  which  was  executed  by  the  marshal  on  the  same  day. 

On  this  same  day  Lisberger  filed  his  petition  denying  the 
charges  of  the  creditor's  petition  aflFecting  the  bona  fides  of  his 
purchase  of  the  stock  of  goods  from  Engel  &  Son,  and  praying 
that,  on  his  executing  to  the  marshal  a  bond,  with  security  ap- 
proved by  the  marshal  in  such  penalty  as  to  the  court  might 
seem  proper,  conditioned  for  the  forthcoming  of  the  said  goods  or 
the  value  thereof,  and  to  abide  such  further  order  as  might  be 
made  by  the  court,  the  stock  of  goods  might  be  returned  to  him. 

The  court  on  the  next  day  granted  the  prayer  of  Lisberger's 
petition,  in  an  order  running  nearly  in  the  terms  of  its  prayer; 
and  on  the  same  day,  on  Lisberger  entering  into  a  bond  to  the 
marshal,  conditioned  as  described,  in  the  penalty  of  eight  thou- 
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sand  dollars,  with  M.  Rosenbaam  and  two  other  persons  (who 
have  since  become  discharged  bankrupts)  as  sureties,  the  marehal 
delivered  the  stock  of  goods  to  him.  M.  Rosenbaum  was  one  of 
the  principal  creditors  of  Engel  &  Son,  and  proved  his  claim  in 
bankruptcy.     The  bond  was  joint  and  several. 

In  due  course  of  proceeding,  Otway  D.  Brown  was  afterwards 
elected  the  assignee  of  Engel  &  Son  in  bankruptcy,  and  qualified 
as  such.  Brown  was  a  clerk  in  the  employment  of  Rosenbaum, 
who.  is  a  large  wholesale  drygoods  merchant  of  Richmond.  Coun- 
sel for  most  of  the  creditors  desired  a  proceeding  to  be  instituted 
for  the  purpose  of  annulling  the  sale  which  Engel  &  Son  had 
made  of  the  stock  of  goods  to  Lisberger,  but  Brown  refused  to 
take  the  proper  steps  for  the  purpose,  alleging,  in  excuse,  the 
opposition  of  his  employer,  Rosenbaum,  to  such  a  measure. 
Finally,  after  the  lapse  of  several  months,  Browrt  was,  on  peti- 
tion of  creditors,  removed  as  assignee,  an<l  the  present  assignee, 
E.  M.  Garnett,  was  appointed  on  the  4th  of  April,  1871. 

On  the  11th  day  of  that  month,  Garnett  filed  a  petition  in  the 
bankruptcy  proceeding,  charging  in  detail  the  fraudulent  char- 
acter of  the  sale,  and  praying  that  Lisberger,  M.  Rosenbaum, 
and  the  other  sureties  in  the  bond,  which  had  been  given  as  men- 
tioned, should  be  made  parties  defendant.  ^ 

This  petition  was  ultimately  directed  by  the  court  to  be  treated 
as  a  bill  on  the  equity  side  of  the  District  Court  {Lisberger  v. 
Gametty  1  Hughes,  620),  was  referred  to  rules,  and  was  then  pro- 
ceeded in  as  a  plenary  suit  in  equity,  and  not  as  a  summary  pro- 
ceeding in  bankruptcy. 

The  result  of  the  litigation  thus  instituted  was  a  decree  of  the 
District  Court,  made  on  the  10th  day  of  May,  1876,  pronouncing 
the  sale  of  the  stock  of  goods  to  Lisberger  to  have  been  fraudu- 
lent; and,  inasmuch  as  they  had  been  sold  by  Lisberger  after 
delivery  to  him,  fixing  their  value  when  received  from  Engel  & 
Son  at  five  thousand  six  hundred  and  eighteen  dollars  and  four- 
teen cents ;  and  decreeing  the  payment  by  Lisberger  and  his 
sureties  to  Garnett,  assignee,  of  that  sum,  with  interest  from  the 
16th  day  of  May,  1870,  until  payment  and  costs. 

From  this  decree  an  appeal  was  taken  by  Lisberger  to  the 
Circuit  Court  of  the  United  States  for  the  district,  on  the  16th 
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day  of  May,  1876,  when  he  gave  an  appeal  bond,  with  sundry 
persons,  other  than  Rosenbanm,  as  sureties,  in  the  penalty  of 
nine  thousand  dollars,  conditioned  to  prosecute  an  appeal  with 
eflTeot,  or  else  to  answer  all  costs  and  damages  which  the  appellee 
might  be  decreed  to  pay. 

On  the  9th  of  October,  1877,  the  Circuit  Court  affirmed  the 
decree  of  the  District  Court,  and  directed  execution  to  issue  as  at 
law  for  the  amount  of  the  original  decree;  whereupon  Lisberger 
took  an  appeal  to  the  Supreme  Court  of  the  United  States,  giving 
an  appeal  bond,  with  sundry  sureties  other  than  those  on  the 
other  two  bonds,  in  the  penalty  of  twelve  thousand  dollars.  This 
appeal  was  dismissed  from  the  Supreme  Court  at  its  October 
Term  of  1878. 

On  the  13th  of  November,  1878,  executions  were  issued  against 
Lisberger  upon  the  decree  of  the  Circuit  Court,  upon  which  an 
aggregate  sum  of  one  thousand  one  hundred  and  eighty-five  dol- 
lars and  forty-eight  cents  has  been  realized,  and  from  which  it 
appears  that  Lisberger,  who  has  since  died,  was  insolvent.  It  is 
shown  that  he  has  no  pers(mal  estate,  and  that  he  has  real  estate 
in  the  city  of  Richmond,  though  doubtless  insufficient  to  satisfy 
the  decree  in  favor  of  Garnett,  assignee. 

On  the  17th  of  January,  1879,  this  assignee  filed  his  petition 
in  this  court  in  the  bankruptcy  proceedings  of  Ston's  Brothers  v. 
Evgel  &  Son,  reciting  the  facts  which  have  been  detailed,  and 
praying  that  M.  Bosenbaum  and  the  two  sureties  with  him  in 
the  original  delivery  bond  of  the  18th  of  June,  1870,  may  be 
required  to  show  cause  here  why  they  should  hot  be  ordered  to 
pay  the  residue  of  the  value  of  the  stock  of  goods  not  satisfied  by 
the  executions  mentioned,  in  accordance  with  their  obligation 
given  to  this  court  as  a  condition  of  its  surrender  to  Lisberger  of 
the  stock  of  goods  in  question  at  the  date  of  this  bond. 

Rosenbaum  demurred  to  this  petition  on  the  gvoum],  first,  that 
the  proceeding  should  be  a  plenary  suit  at  law  on  the  bond,  and 
that  the  defendant  is  not  liable  to  be  proceeded  against  by  a  sum- 
mary petition  in  bankruptcy  for  a  recovery  upon  the  writing 
obligatory ;  and,  second,  that  any  proceeding  on  the  bond  should 
have  made  Lisberger,  the  obligor,  who  was  living  at  the  filing 
of  the  petition,  a  party  thereto.  . 
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The  demurrer  was  overruled  by  the  court,  which  held  that  the 
bond,  having  been  given  to  the  court  itself,  conditioned  to  abide 
its  decree  in  the  matter,  no  proceeding  other  than  by  motion  or 
petition  was  necessary ;  and  which  also  held  that  the  bond  being 
several,  either  obligor  might  be  proceeded  against  severally,  or 
together,  as  the  plaintiff  in  the  decree  might  elect. 

Thereupon  the  defendant  Rosenbaum  filed  his  answer  to  the 
petition,  resisting  its  prayer  on  various  grounds,  viz. : 

1.  That  the  order  of  seizure  made  on  the  17th  of  June,  1870, 
by  virtue  of  which  the  stock  of  goods  was  seized,  and  the  bond 
for  their  forthcoming  or  the  v^alue  of  them  given,  was  issued 
without  authority  of  law,  that  the  said  seizure  was  illegal,  and 
that  the  said  bond  so  taken  was  taken  without  authority  of  law, 
and  is  in  law  null  and  void,  and  of  no  effect  to  bind  the  re- 
spondent. 

2.  That  even  if  respondent  were  bound  by  said  original  bond, 
yet  that  he  and  his  co-sureties  were  wholly  absolved  and  dis- 
charged from  all  liability  upon  the  same,  by  reason  of  the  grant- 
ing and  allowance  of  the  two  appeals^  which  were  taken  by 
Lisberger,  and  the  execution  of  two  appeal  bonds  given  thereon, 
to  which  l)onds  and  proceedings  this  respondent  was  not  a  party; 
by  which  bonds  and  proceedings  the  responsibility  for  the  said 
stock  of  goods  was  transferred  to  the  sureties  in  the  appeal  bonds, 
who,  respondent  avers,  were  and  are  perfectly  solvent,  and  liable 
in  law  to  answer  for  the  default  of  Lisberger. 

3.  That  at  the  time  that  the  decree  of  this  court  was  pro- 
nounced declaring  invalid  the  sale  by  Engel  &  Son  to  Lisberger 
of  the  stock  of  goods  in  question  on  the  16th  of  May,  1870,  the 
said  Lisberger  was  amply  responsible,  and  had  sufficient  goods 
and  estate  to  pay  the  said  decree  in  full ;  that  if  Lisberger  has 
become  insolvent  it  was  while  the  proceedings  on  said  appeals 
were  pending,  and  that  the  consequences  of  said  insolvency  can- 
not in  law  and  equity  be  made  to  fall  on  this  respondent,  but 
should  fall  on  those  by  whom  said  appeals  were  prosecuted  and 
maintained. 

4.  That  respondent  is  informed  and  believes  that  Lisbei^r 
died  seized  of  valuable  real  estate  in  the  city  of  Richmond;  that 
the  same  ought  to  be  sold  in  due  course  of  law,  and  the  net  pro- 
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ceeds  applied  in  discharge,  as  far  as  it  will  go,  of  said  decree; 
that  until  that  be  done  there  is  no  legal  evidence  of  the  insol- 
vency of  Lisberger,  or  the  inability  of  his  estate  to  pay  said  de- 
cree ;  that  before  this  respondent  can  in  law  be  held  for  this  de- 
cree, the  extent  of  the  deficiency  of  the  estate  to  pay  the  same 
should  be  first  ascertained  by  such  sale  and  application  of  its 
procee<ls,  in  order  that  respondent  may  have  the  benefit  of  the 
same,  and  to  this  end. 

5.  That  the  j^ersonal  representative  of  Lisberger  should  be 
made  a  party  defendant  to  this  petition. 

E.  Y.  Cannon,  for  the  defendant,  cited.  United  States  v.  Kel- 
logg,  7  Wallace,  361 ;  Caaett  v.  Brady,  9  Wheat.  553 ;  6  Gray, 
141;  2  Gill  &  Johnson,  431;  6  Harris  &  Johnson,  431; 
Hempstead,  678,  note;  4  Smedes  &  Marshall,  Miss.  210; 
Winston  v.  Rivera,  4  Stewart  &  Porter,  Ala.  269;  3  Washing- 
ton C.  C.  70;  Powell  on  Appellate  Proceedings,  sec.  17,  p.  275, 
and  sec.  19,  p.  371 ;  Ndson  v.  Anderson,  2  Call.  242,  287  Mun. ; 
Cooky.  Marsh,  4:^:  111.  178;  PaUon  v.  ViaUy,  1  Cranch,  463; 
Mayo  V.  Williams's  Administrator,  1 7  Ohio,  244 ;  Gr'oss  v.  Pear- 
son, 2  Patton  &  Heatli,  483;  and  Clarkson  v.  Read,  15  Grat- 
tan,  288,  289. 

John  Howard  and  Robert  Stiles,  for  the  petitioning  assignee, 
cited  section  5024,  Rev.  Stat.  U.  S.,  at  close  of  section,  letter  C ; 
Bump,  447 ;  Brandt  on  Suretyshij)  and  Gaarantee,  sec.  394,  p. 
535 ;  Dalby  v.  Jones,  2  Den.  109 ;  Ashby  v.  Sharp,  1  Littrell, 
Ky.  156;  Smith  v.  Falconer,  11  Mun.  481,  L  e.,  18  N.  Y.  Sup. 
Ct. ;  Hinckley  v.  Kreist,  58  N.  Y.  583 ;  Shannon  v.  McMullin, 
25  Grattan,  229,  230 ;  Miller  v.  Dowse,  4  Otto,  444 ;  and  on  the 
demurrer,  Taylor  v.  Carroll,  20  How.  594 ;  Russell  v.  E,  A.  Co., 
3  McNaghtun  and  Gordon,  104;  Freeman  v.  Howe,  24  Howard, 
457 ;  21  How.  506 ;  10  Wallace,  308 ;  1  id.  344-54 ;  1  Hughes, 
634-59 ;  Inbusch  v.  Farwell,  1  Black,  572 ;  Blossom  v.  Railroad, 
1  Wallace,  655 ;  Manufacturing  Company  v.  St  Paul,  2  Wallace, 
634;  Wiswall  v.  Campbell,  15  N.  B.  R.  421 ;  3  Otto,  351;  SmUh 
V.  Gaines,  3  id.  342;  and  Moore  v.  HutUington,  1  Black,  572. 

HUGHES,  J. — The  seizure  of  the  goods  in  the  possession  of 
Lisberger  was,  after  plenary  proceedings  in  which  both  Lisberger 
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and  Rosenbaum  were  parties  defendant,  finally  and  solemnly  ad- 
judged to  have  been  legal  and  proper;  that  is  to  say,  the  sale  to 
Lisberger  by  Engel  &  Son  was  adjudged  to  have  been  fraudulent, 
null,  and  void.  The  seizure  of  these  goods  by  the  marshal  under 
the  order  of  this  court  was,  therefore,  a  seizure  of  the  assets  in 
bankruptcy  oT  Engel  &  Son,  fraudulently  held  by  Lisberger. 
Rosenbaum  joined  in  the  bond  for  the  delivery  of  the  goods,  and 
for  answering  the  decree  of  the  court  in  the  matter,  and  was 
party  to  the  subsequent  suit  brought  to  test  the  validity  of  Lis- 
berger's  title  to  the  goods. 

Lisberger,  for  whom  Rosenbaum  became  surety,  has  been  the 
person  who  has  prolonged  the  proceedings  in  the  District,  Circuit, 
and  Supreme  Courts,  which  delayed  the  court  of  bankruptcy  iu 
giving  the  order  against  his  surety  Rosenbaum,  now  asked  for 
by  the  petition.  The  petitioning  assignee  has  in  no  manner, 
direct  or  indirect,  created  any  delay,  or  been  guilty  of  any  laches. 

In  the  appeal  from  the  decree  of  the  District  Court  to  the  Cir- 
cuit Court  Lisberger  was  appellant.  So  also,  from  the  affirming 
decree  of  the  Circuit  Court  to  the  Supreme  Court,  Lisberger  was 
appellant.  In  no  instance  and  at  no  stage  of  these  proceedings 
has  the  assignee  Garnett  committed  any  laches,  or  instituted  any 
proceeding  of  a  dilatory  character. 

It  follows,  now  that  the  invalidity  and  nullity  of  Engel  & 
Son's  sale  to  Lisberger,  and  the  fraud ulency  of  Lisberger's  origi- 
nal possession  of  the  goods,  have  been  finally  determined,  that  the 
assignee,  Garrett,  is  in  equity  entitled  to  proceed  against  the 
surety  or  sureties  on  either  one  of  the  bonds  that  have  been  given 
which  he  may  elect  to  proceed  against.  He  is  not  bound  to  be- 
gin with  the  sureties  last  responsible,  and  proceed  with  each  set 
until  he  makes  good  his  claim.  He  may  begin  with  either  surety 
or  sureties.  He  has  chosen  to  do  so  with  the  sureties  in  the  first 
bond,  and  the  court  will  sustain  him  in  so  doing  and  grant  this 
petition ;  for  that  bond  stands  for  the  goods  originally  seized. 
Inbusch  V.  Farwell,  1  Black,  572. 

The  same  principle  applies  to  Lisberger's  property.  The  as- 
signee is  not  bound  to  await  the  result  of  the  proceedings  to  sub- 
ject Lisberger's  property  to  the  satisfaction  of  the  claim  of  the 
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assignee.  The  latter  may  proceed  at  once  against  Rosenbaum. 
I  think  this  is  in  accordance  with  the  equity  of  the  case,  and 
with  the  teaching  of  the  authorities  on  the  subject. 


United  States  Circuit  Court,  District  of  South  Carolina,  at 

Columbia,  December  Term,  1877. 

Emanuel  Whittle  v.  Farmville  Insurance  and 

Banking  Company. 

Where  a  local  agent  of  a  fire  insurance  company,  after  a  fire,  made  out  and  for- 
warded for  the  insured  proo£)  of  loss,  not  entirely  in  compliance  with  the 
requirements  of  tKe  policy,  and  the  company  afterwards  objected  to  paying 
but  on  other  grounds  than  such  irregularity  in  the  proofs  of  loss  : 

Hddf  That  the  company  thereby  waived  all  objections  on  that  score. 

If  the  insured  is  in  apprehension  of  a  fire  at  the  time  of  taking  out  a  policy,  but 
states  that  he  is  not,  he  is  not  entitled  to  recover  on  his  policy. 

If  the  insured  grossly  exaggerates  tlie  value  of  his  property  at  the  time  of  tak- 
ing out  his  policy,  he  is  not  entitled  to  recover. 

The  burden  of  proof  is  upon  the  insurer  to  show  violation  of  the  conditions  of 
the  policy. 

At  the  trial  of  this  cause  before  a  jury,  at  which  the  jury  ren- 
dered a  verdict  for  the  plaintiff  for  the  amount  of  $2100  for 
damages  by  fire,  with  interest  and  costs,  the  court  gave  the  fol- 
lowing instructions  or  charge  to  the  jury  bearing  uflon  the  evi- 
dence in  the  cause : 

BOND,  J. — If  the  jury  find  from  the  evidence  that  the  prop- 
erty mentioned  in  the  policy  of  insurance  was  totally  destroyed 
by  fire,  and  that  Whittle,  the  insured,  within  a  day  or  two  gave 
notice  of  its  destruction  to  the  agent  of  the  company  from  whom 
he  got  his  policy,  and  requested  him  to  make  out  his  proofs  of 
loss,  which  the  agent  did,  but  not  in  conformity  to  the  require- 
ment of  the  policy;   and  if  they  find  further  that   the  agent 
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wrote  to  the  company  stating  what  he  had  done,  and  asking  the 
company  to  adjust  and  pay  the  loss,  and  that  the  company  replied 
that  they  would  adjust  the  same,  and  then  stated  what  they  would 
do,  and  that  after  the  adjustment  the  insurance  company  refused 
to  pay  the  loss  on  other  grounds  than  the  incompleteness  of  the 
proofs  of  the  loss,  and  made  no  objection  to  them,  then  these  are 
circumstances  from  which  the  jury  may  find  that  the  company 
acquiesced  in  the  sufficiency  of  the  proofs,  which,  if  the  jury  find, 
the  informality  of  the  proofs  is  not  a  bar  to  the  plaintiff's  re- 
covery. 

If  the  jury  fiud  from  the  evidence  that  at  the  time  of  his  ap- 
plication for  the  policy  in  evidence,  the  plaintiff  Whittle  was 
in  apprehension  of  incendiarism,  and  represented  in  his  applica- 
tion he  was  in  no  apprehension  of  incendiary  fire,  then  he  is  not 
entitled  to  recover. 

And  if  the  jury  find  irom  the  evidence,  that  the  plaintiff 
in  his  application  for  insurance  and  notice  of  loss  grossly  ex- 
aggerated the  value  of  the  property  insured  or  burnt,  then  he 
is  not  entitled  to  recover. 

The  burden  of  proof  is  on  the  insurance  company  to  show 
violation  of  any  condition  in  the  policy  set  up  in  the  answer. 


Circuit  Court  of  the  United  States  for  the  Eastern  District  of 
Virginia,  at  Richmondy  Spring  Term,  1874. 

In  re  John  F.  Taliafero,  A  Bankrupt. 

Any  creditor  holding  a  lien  upon  lands  of  the  bankrupt  may  appeal  from  a  de- 
cree affecting  his  rights  to  the  supervisory  jurisdiction  of  the  Circuit  Court. 

Before  lands  of  bankrupt  covered  with  liens  can  be  sold  free  of  liens  by  the 
bankruptcy  court,  all  liens  and  their  priorities  must  be  definitely  ascertained 
after  personal  notice  to  lien  creditors;  otherwise  the  lien  creditors  not 
bound. 

Where  other  courts  have  taken  full  jurisdiction  of  property  on  which  liens  are 
asserted,  the  bankruptcy  courts  should  in  general  not  interfere. 
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Note. — This  decision  was  rendered  before  the  passage  of  the  Revised  Stat- 
utes of  the  United  States,  on  June  20th,  1874,  containing  section  711,  sixth 
clause ;  operating  in  connection  with  section  4972,  clause  third  And  fourth. 

Petition  for  review  under  the  second  section  of  the  Bankrupt 
Act. 

L.  L,  Lewisy  for  the  assignee. 

John  Hwnier,for  a  lien  creditor y  appellant, 

WAITE,  C.  J. — Previous  to  the  year  1870,  judgments  to  a 
large  amount  had  been  rendered  against  Taliaf'ero,  the  bankrupt, 
which  were  liens  on  his  lands.  During  that  year  the  present 
petitioners,  being  part  of  the  judgment  creditors,  filed  a  bill  in 
the  Circuit  Court  of  Orange  County,  praying  a  sale  of  the 
lands  to  pay  the  judgments.  Upon  this  bill  such  proceedings  ' 
were  had  that,  on  the  3d  day  of  October,  1872,  that  court  ren- 
dered a  decree,  confirming  the  report  of  a  master  to  whom  a  ref- 
erence had  been  made  to  ascertain  the  liens  and  their  priorities, 
and  appointing  certain  commissioners  to  sell  the  lands  on  the 
premises,  at  public  auction,  to  the  highest  and  best  bidder,  after 
notice  of  the  time  and  place  of  the  sale,  for  at  least  thirty  days, 
by  publication  in  such  paper  or  papers  as  the  commissioners 
should  select,  and  by  printed  handbills  posted  on  the  front  door 
of  the  court-house,  and  in  three  other  public  places  in  the  county. 
The  commissioners  were  also  authorized,  at  their  discretion,  to 
sell  the  property  at  private  sale,  and  upon  the  following  terms, 
to  wit,  cash  in  hand  sufficient  to  pay  all  costs  and  the  expenses 
of  the  sale,  and  the  residue  in  five  equal  annual  instalments,  the 
purchaser  giving  bond  with  approved  security  for  the  deferred 
payments,  and  the  title  to  be  retained  until  the  final  payment  was 
made.  They  were  also  authorized  to  sell  the  property  as  a  whole 
or  in  parcels,  as  they  should  think  most  judicious.  The  amount 
of  the  liens,  as  reported  by  the  master,  exceeded  $12,000,  with 
interest  to  be  added  from  August  20th,  1870.  The  proceeds  of 
the, sale  when  made  were  to  be  applied  to  the  payment  of  the  lien 
debts  in  the  order  of  their  priority. 
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Taliafero  was  adjudged  a  bankrupt  on  the  9th  June,  1870,  upon 
his  own  petition.     An  assignee  was  appointed  on  the  14th  July. 

On  the  16th  September,  the  assignee  filed  his  petition  in  the 
District  Court,  as  follows: 

To  THE  Honorable,  etc. 

The  petition  of,  etc.,  assignee,  etc.,  respectfully  represents  that  a 
certain  portion  of  said  bankrupt's  estate,  to  wit,  a  tract  of  several 
hundred  acres  of  land  lying  in  said  county  of  Orange,  is  surrendered 
by  him  as  forming  a  part  of  his  assets,  and  as  such  assigned  by  this 
court  to  your  petitioner ;  that  it  is  averred  that  certain  liens  affect 
such  property,  but  as  no  evidence  of  this  fact  appeai;^  upon  the  pro- 
ceedings, your  petitioner  believes  it  will  be  for  the  best  interests  of 
the  whole  creditors  that  said  property  be  sold  at  public  auction  under 
an  order  of  this  court,  and  that  the  liens,  if  any  exist,  be  under  said 
order  transferred  from  this  property  to  the  fund  released. 

Wherefore,  your  petitioner  prays  that  an  order  of  court  may  be 
made,  authorizing  a  meeting  of  the  creditors  of  said  bankrupt,  to  be 
held  in  terms  of  Rule  XVII,  of  "  General  Orders  in  Bankruptcy," 
and  for  the  purposes  herein  stated. 

Signed  by  the  assignee  and  sworn  to. 

Upon  the  filing  of  the  petition  the  district  judge  (Underwood) 
made  the  following  order : 

Alexandria,  Va.,  September  17th,  1873. 

It  is  ordered  that  the  petitioner  be  and  he  hereby  is  authorized 
to  call  a  meeting  of  the  creditors  of  John  F.  Taliafero,  bankrupt,  to 
be  held  in  the  otiice  of  the  register  in  bankruptcy  at  Richmond,  on 
the  25th  day  of  October,  1878,  at  ten  o'clock  a.m.,  that  cause  be 
shown  why  the  prayer  of  this  petition  should  not  be  granted.  And 
it  is  further  ordered  that  he  shall  publish  notice  of  said  meeting  in 
the  State  Journal,  and  that  he  shall  also  serve  notice  by  mail  on  all 
known  lien  creditors. 

(Signed)  District  Judge. 

It  nowhere  appears  from  the  papers  or  proofs  that  the  notice 
required  by  this  order  was  given,  but  we  assume  that  the  proper 
publication  in  the  newspapers  was  made,  and  it  is  stated  by  the 
petitioners  themselves  in  their  petition  for  this  review,  that  they 
and  other  judgment  creditors  appeared  before  the  register  on  the 
day  appointed  for  the  meeting,  and  objected  to  a  sale  of  the 
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property  by  the  assignee.  In  support  of  their  objection  they 
exhibited,  as  they  claim,  a  copy  of  the  decree  of  the  Circuit  Court 
of  Orange,  and  of  the  report  of  the  master  on  which  it  was  pred- 
icated. 

On  the  19th  February,  1874,  the  register  made  the  following 
report : 

Richmond,  Va.,  October  25th,  1873. 

I,  etc.,  register  in  bankruptcy  for  the  Eastern  District,  do  hereby 
certify  that  on  the  25th  day  of  October,  1873,  I  held  a  meeting  of 
the  creditors  of  said  John  F.  Taliafero,  bankrupt,  and  that  cause  was 
shown  against  the  sale  of  the  within-mentioned  property,  but  the 
register  is  of  the  opinion  that  no  sufficient  reason  has  been  shown 
why  the  court  should  not  order  the  sale. 

Signed  by  the  register. 

February  19th,  1874. 

Upon  the  filing  of  this  report,  and  on  the  same  day,  the  dis- 
trict judge  "made  the  following  order: 

Richmond,  Va.,  February  19th,  1874. 

In  respect  that  the  order  of  this  court  of  September  17th,  1873, 
has  been  complied  with,  and  the  meeting  of  parties  interested  in  the 
estate  of  ,  bankrupt  aforesaid,  has  been  held,  and  no  suf- 

ficient cause  having  been  shown  why  the  prayer  of  the  petition  of 
the  assignee  aforesaid  should  not  be  granted,  it  is  ordered  that  the 
said,  etc.,  assignee,  be  and  he  is  hereby  authorized  and  empowered 
to  sell  the  property  of  said  bankrupt  by  public  auction,  as  follows, 
to  wit,  in  whole  or  in  parcels,  as  may  seem  best :  1st.  That  the  day 
and  place  of  sale  shall  be  advertised  twice  a  week  for  three  weeks 
in  the  State  journal  published  at  Richmond,  and  by  placards  posted 
at  three  or  more  public  places  in  the  county  in  which  such  property 
is  located.  Sale  to  be  made  on  some  county  court  day  at  the  court- 
house of  Drange  County,  Va.  2d.  That  the  terms  of  sale  shall  be 
one-fourth  cash,  and  the  balance  on  credit  of  twelve  and  twenty -four 
months,  with  interest  at  the  rate  of  six  per  cent,  per  annum,  the  pur- 
chaser to  give  notes  with  approved  security  for  the  deferred  pay- 
ments, and  the  title  to  be  retained  by  the  assignee  until  said  notes 
are  paid.  3d.  The  assignee  to  report  his  proceedings  to  this  court 
immediately  on  completion  of  the  sale. 

Signed  by  the  judge. 

Important  interests,  such  as  are  here  involved,  ought  not  to 
be  dealt  with  in  this  summary  manner.  An  assignee  in  bank- 
ruptcy is  especially  the  representative  of  the  unsecured  or  general 
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creditors.  He  is  in  no  respect  the  agent  or  representative  of  se- 
cured creditors,  who  do  not  prove  their  debts.  He  cannot  deprive 
them  of  the  benefit  of  their  securities.  His  only  interest  is  in 
what  remains  after  the  secured  debts  are  paid.  If  the  security 
is  not  more  than  sufficient  to  pay  the  debt  he  ought  not  to  inter- 
fere with  it. 

Whenever  he  invokes  the  action  of  the  bankrupt  court  in  re- 
spect to  such  property  it  should  be  by  petition,  setting  forth  the 
facts.  He  should  describe  the  property  and  the  incumbrances, 
so  far  as  they  can  be  ascertained  by  an  examination  of  the  public 
records,  or  in  any  other  manner  by  the  exercise  of  reasonable 
diligence.  All  parties,  whose  names  are  known,  or  whose  in- 
terest appear  of  record,  should  be  summoned,  or  in  some  form 
notified  to  appear  and  answer  the  petition.  Their  rights  may 
be  affected  by  tlie  order  that  is  to  be  made.  They  should,  there- 
fore, be  permitted  to  have  their  day  in  court  and  to  speak  in 
their  own  behalf. 

The  action  of  the  court  should  be  such  as,  having  due  regard 
to  the  rights  of  the  secured  creditors,  will  best  promote  the  in- 
terests of  the  unsecured.  A  sale  ought  not  to  be  ordered  free  of 
incumbrances,  unless  it  is  reasonably  certain  that  the  proceeds 
will  be  more  than  sufficient  to  discharge  the  liens.  Especially 
should  this  be  the  case  where  the  secured  creditors  oppose  the 
order,  and  have  themselves  asked  the  interposition  of  a  court  of 
competent  jurisdiction  in  their  behalf,  and  obtained  a  decree  for 
a  sale  upon  terms  which  in  their  judgment  will  best  promote 
their  interests.  The  court  should,  therefore,  be  accurately  in- 
formed as  to  the  facts  before  it  is  called  upon  to  make  any  order. 

This  cannot  operate  to  the  injury  of  the  assignee  or  those  whom 
he  represents.  He  can,  if  proceedings  have  already  been  com- 
menced by  the  creditor,  ask  to  be  made  a  party  in  the  place  of 
the  bankrupt,  and  thus  be  put  in  a  condition  to  avail  himself  of 
all  the  powers  of  the  court  in  which  they  are  pending  that  may 
properly  be  exercised  in  his  behalf.  If  unwilling  to  do  this,  he 
may  at  any  time  sell  the  property  subject  to  the  incumbrances, 
or  he  may  himself  commence  proceedings  in  the  bankrupt  court 
to  marshal  the  liens,  and  obtain  a  sale  under  the  control  of  that 
court.     All  that  is  necessary  for  that  purpose  is  that  he  make  all 
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licnholders  and  ificumbrancers  party  to  such  proceedings,  and 
have  their  rights  settled  in  the  court  before  which  he  calls  them. 
If  disputes  arise  as  to  the  amount  or  validity  of  liens  they  can 
be  settled  and  adjusted  there,  and,  when  settled^  the  court  can 
act  intelligently  with  a  view  to  the  promotion  of  the  interests  of 
all  parties.  If  the  assignee  does  not  wish  to  move  himself,  he 
may  wait  until  the  creditor  proceeds.  To  any  such  proceeding 
he  will  be  a  necessary  party,  and,  being  a  party,  can  see  that 
those  whom  he  represents  are  properly  cared  for. 

The  assignee  ought  not  to  invoke  the  action  of  the  court  until 
he  has  informed  himself,  as  fully  as  he  can,  of  the  actual  condi- 
tion of  the  property.  He  is  in  one  sense  an  officer  of  the  court. 
He  was  appointed  to  manage  the  estate,  and  to  dispose  of  it  for 
the  benefit  of  those  who  have  submitted  their  interests  in  its  dis- 
tribution to  the  protection  of  the  court.  His  duty  is  to  advise 
the  court  of  the  facts,  in  order  that  it  may  act  understand! ugly  in 
the  execution  of  its  trust. 

It  is  perfectly  certain,  that  when  the  district  judge  made  the 
order  complained  of  in  this  case,  he  had  no  knowledge  of  the 
actual  condition  of  the  liens  upon  the  property  or  of  the  rights  of 
the  parties  to  be  affected  by  the  sale.  He  had  before  him  no 
means  whatever  of  determining  for  himself,  whether  or  not  it 
would  be  for  the  interest  of  the  unsecured  creditors  that  a  sale 
should  be  ordered  free  of  incumbrances,  or  whether  such  an  order 
would  affect  injuriously  the  rights  of  others.  He  relied,  as  under 
ordinary  circumstances,  in  the  absence  of  opposition,  it  was  proper 
he  should,  upon  the  information  furnished  by  the  assignee  and 
the  report  of  the  register. 

The  petition  presented  by  the  assignee  for  the  allowance  of  the 
order  contained  only  the  most  general  statements.  It  did  not 
even  describe  the  lands,  much  less  the  incumbrances  as  they 
existed  or  appeared  to  exist.  Not  a  single  lienholder  is  named, 
and  it  is  in  terms  stated  that  the  proceedings  in  the  bankrupt 
court,  up  to  that  time,  furnished  no  evidence  of  the  condition  of 
the  liens.  The  assignee  asked,  however,  that  a  meeting  of  the 
creditors  might  be  called  to  show  cause,  if  any  they  had,  why  the 
court  should  not  grant  the  prayer  of  the  petition. 

Under  the  order  of  the  court  this  meeting  was  held,  but  the 
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creditors  who  alone  could  act  (those  who  had  proven  their  debts) 
made  no  attempt  to  ascertain  the  condition  of  the  property.  In 
fact  it  may  fairly  be  inferred  that  they  were  unwilling  to  do  so. 
In  the  answer  filed  with  us,  it  is  said  that  certain  of  the  secured 
creditors  did'appear  and  state  verbally  that  such  a  decree  as  is  now 
shown  had  been  rendered,  but  that  no  sufficient  evidence  of  that 
fact  was  filed.  This  statement,  whether  properly  sustained  by 
the  proof  or  not,  was  sufficient  to  put  those  who  were  acting  in 
the  premises  on  inquiry.  Information  as  to  thcf  existence  of  the 
records  and  the  place  where  they  were  to  be  found  was  then 
given.  The  meeting  was  held  on  the  25th  October,  but  the 
report  was  not  made  until  the  19th  February  following.  In  the 
meantime  no  new  showing  was  made.  The  report  when  made 
was  as  general  as  the  petition.  It  does  not  even  state  that  any 
objection  had  been  made  to  the  sale,  or  that  the  attention  of  the 
register  had  been  in  any  manner  called  to  the  proceedings  in  the 
State  court.  It  is  claimed  that  no  objection  was  made  to  the 
order' on  the  hearing  before  the  district  judge.  But  this  objec- 
tion ought  not  to  influence  us  in  sustaining  the  order,  since  it  was 
made  immediately  on  the  filing  of  the  report  and  without  notice. 

It  is  also  urged  that  a  part  of  the  lien  debts  have  been  paid, 
and  that  this  can  be  made  to  appear  if  opportunity  is  given.  So, 
too,  it  is  said  that  the  interest  which  accrued  upon  the  lien  debts 
during  the  war  was  included  in  the  judgments  upon  which  the 
decree  is  predicated,  and  that  it  would  be  unjust  and  unfair  to 
compel  the  unsecured  creditors  to  go  before  the  State  courts  to 
have  these  and  other  questions  settled.  All  this  would  be  very 
proper  for  the  consideration  of  the  assignee  when  determining 
whether  he  ought  in  justice  to  those  whom  he  represents  to  pro- 
ceed in  the  bankrupt  court  to,have  the  rights  of  the  several  parties 
determined,  but  so  far  from  influencing  the  court  to  make  an  order 
of  sale  free  of  incumbrances  without  inquiry  as  to  the  facts,  it 
ought  to  have  caused  it  to  refuse  such  an  order  until  all  such 
questions  were  settled. 

Again  it  is  said  that  only  §2000  of  the  lien  debts  have  been 
proven  against  the  estate.  A  failure  to  prove  the  debt  does  not 
affect  the  lien.  The  debt  is  still  in  force  against  the  property, 
although  it  may  not  be  entitled  to  a  dividend  from  the  general 
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fund.  If  it  exists  in  fact,  it  must  be  considered  by  the  court  in  all 
matters  connected  with  the  security  which  it  holds. 

It  is  further  insisted  that  one  of  the  petitioning  creditors  has 
not  proven  her  debt  against  the  estate,  and,  for  that  reason,  she 
cannot  call  upon  this  court  to  act  under  its  supervisory  jurisdic- 
tion. 

The  supervisory  power  of  this  court  is  not  confined  to  the 
petitions  of  creditors  who  have  proven  their  debts.  The  language 
of  the  second  section  of  the  act  is,  "  shall  have  general  superin- 
tendence and  jurisdiction  of  all  cases  and  questions  arising  under 
this  act."  All  persons,  therefore,  parties  to,  or  affected  by,  any 
proceedings  under  the  bankrupt  jurisdiction  of  the  District  Court, 
may  invoke  the  supervisory  powers  of  this  court.  Creditors  who 
have  proven  their  debts  are,  in  effect,  parties  to  all  proceedings, 
and  are  always  supposed  to  have  an  interest  in  all  that  is  done. 
Whenever  they  appear,  therefore,  they  are  recognized  in  their 
character  as  creditors,  and  entitled  to  consideration  as  parties. 
If  one  who  has  not  proven  his  debt  appears,  and  asks  relief,  he 
must  aver  and  establish  his  special  interest  in  the  matter  to  be 
revised.     That  being  done  he  is  entitled  to  a  hearing. 

These  petitioners  have  established  such  a  special  interest.  The 
district  judge  ordered  that  all  lienholders  should  be  notified  to, 
appear  and  show  cause  why  the  prayer  of  the  petition  of  the 
assignee  should  not  be  granted.  The  petitioners  were  lienholders. 
They  were,  therefore,  proper  persons  to  appear  in  the  District 
Court.  They  did  appear,  and  become  parties  to  the  proceeding, 
although  not  named.  Their  interests  are  directly  affected  b)rthe 
order  which  has  been  made,  and  they  may  ask  to  be  relieved 
against  it. 

The  order  of  the  District  Court  is  reversed.  If  the  assignee 
still  considers  that  it  will  be  for  the  interest  of  the  general  estate 
to  have  a  sale  of  the  property  free  of  incumbrances,  he  can  com- 
mence his  proceeding  again,  making  the  necessary  parties,  and, 
upon  a  proper  showing,  obtain  his  order.  All  we  decide  now  is, 
that  upon  the  petition  in  its  present  form,  and  with  the  showing 
that  has  been  made,  the  order  of  the  19th  February  ought  not  to 
have  been  passed^  and  we  are  satisfied  that  if  the  district  judge 
had  known  the  facts  disclosed  in  the  petition  and  answer  filed 
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with  us  at  the  time  he  made  his  order,  we  should  not  have  been 
called  upon  to  revise  his  action. 

Judge  Bond  concurs  in  this  opinion. 

Some  months  previously  to  this  decision  of  the  Chief  Justice, 
and  but  a  few  weeks  after  Judge  Hughes  came  upon  the  bench, 
he  had  established  as  rules  of  practice  in  bankruptcy  the  fol- 
lowing regulations  (See  2  Hughes,  654  and  555) : 

Petitions  by  assignees  or  creditors  to  sell  real  estate  free  from  in- 
cumbrances, and  to  transfer  the  liens  from  the  realty  to  the  fund  in 
court,  shall  be  filed  before  the  court,  and  an  order  to  show  cause  may 
be  issued  notifying  all  creditors  claiming  liens  on  the  said  real  estate 
to  appear  before  the  register  on  some  day  in  such  order  named.  A 
copy  of  such  order  shall  be  served  on  each  of  the  creditors  at  least 
ten  days  before  the  day  of  appearance,  unless  notice  by  publication 
or  mail  be  ordered  by  the  court,  instead  of  personal  notice. 

Sales  of  real  estate  free  from  all  incumbrances  will  not  be  ordered 
unless  all  liens  on  the  property  shall  have  been  previously  ascer- 
tained, with  their  priorities,  etc. 

Some  months  before  the  foregoing  decision  was  rendered  In  re 
John  F,  Taliafero,  the  judge  of  the  District  Court  had  rendered 
the  decision  which  is  given  in  the- following  case  : 


United  StcUes  District  Court  for  the  Eastern  District  of'  Virginia, 

at  Norfolk,  April  Term,  1874. 

In  re  John  Addison,  Jr. 

The  bankruptcy  court  has  exclusive  jurLsdiction  to  liquidate  the  liens  upon  a 
bankrupt's  real  estate ;  but  whether  it  will  exercise  this  jurisdiction  in  any 
case  is  a  matter  for  its  own  discretion,  and  this  discretion  must  \ye  ex- 
ercised by  the  court  itself,  and  cannot  be  delegated  to  or  assumed  by  the 
register. 

It  is  irregular  to  undertake  to  sell  real  estate  free  of  incumbrances  until  all  liens 
and  their  priorities  are  fully  ascertained. 

In  bankruptcy. 

The  case  as  shown  by  the  record  is  as  follows : 
John  Addison,  Jr.,  the  present  bankrupt,  by  fhe  partition  of 
his  father's  real  estate,  became  the  owner  of  a  tract  of  land  situ- 
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ated  in  Northampton  County,  Virginia.  Under  the  decree  of 
partition  liens. were  retained  for  owelty  of  partition  in  favor  of 
the  estate  of  Edward  V.  Addison  for  $895,  Bettie  E.  Fisher  for 
$198.33J,  and  William  R.  Fisher  for  $420  upon  the  tract  called 
Grapeland,  which  was  assigned  and  set  apart  to  him. 

In  January,  1866,  the  said  Addison  conveyed  to  Mrs.  E.  A. 
Turner,  by  mortgage  dee<l,  this  tract  of  land,  subject  to  the  afore- 
said liens  for  owelty  of  partition,  to  secure  a  loan  of  $4530.86, 
with  interest  thereon  at  the  rate  of  six  per  centum  per  annum. 
In  1872  Mrs.  Turner  brought  her  suit  on  the  chancery  side  of 
the  Circuit  Court  of  Northampton  County  for  a  foreclosure  of 
her  mortgage  and  a  sale  of  the  mortgaged  premises.  In  1873, 
before  a  sale  could  be  had  under  decree  of  the  State  court,  Ad- 
dison took  the  benefit  of  the  Bankrupt  Act,  and  thereupon  all  pro- 
ceedings in  the  suit  instituted  in  the  State  court  were  suspended. 
Ell  ward  D.  Pitts,  one  of  the  petitioners,  was  appointed  assignee 
of  said  bankrupt,  and  upon  his  petition  an  order  of  sale  of  the 
said  tract  of  land  was  made  by  the  District  Court  of  the  United 
States  at  Norfolk.  In  August,  1873,  the  land  was  sold  by  the 
said  assignee  and  purchased  by  Mrs.  Turner  at  the  price  of  §5500. 
The  sale  was  reported  by  the  assignee  to  the  register  and  approved 
by  him,  and  he  proceeded  to  ascertain  the  liens  and  their  priori- 
ties upon  the  fund,  in  the  hands  of  the  assignee,  arising  from  the 
sale. 

Upon  the  coming  in  of  the  register's  report,  ascertaining  the 
liens  and  their  priorities  upon  the  said  fund,  Mrs.  Turner  excepted 
to  the  same  upon  the  following  grounds :  1st.  Because  out  of 
the  fund  arising  from  the  mortgaged  subject,  E.  P.  Pitts,  a  credi- 
tor, was  allowed  the  sum  of  $125.90,  with  interest,  and  the  said 
sum  given  priority  over  her  debt  secured  by  mortgage.  2d.  Be- 
cause John  Addison,  Jr.,  the  bankrupt,  was  allowed  §525.39  with 
interest,  out  of  the  said  fund,  and  the  said  sum  given  priority  over 
her  debt  secured  as  aforesaid ;  and  '6d.  Because  T.  C.  Walston,  as- 
signee in  bankruptcy  of  John  Addison,  Sr.,  was  allowed  the  sum  of 
$184.77,  with  interest,  out  of  the  sale  of  the  land  on  which  she 
held  a  mortgage.  The  court  sustained  each  and  all  of  these  ex- 
ceptions, and  directed  the  assignee  to  pay :  1st.  The  liens  for 
owelty  of  partition  ;  and,  2d.  The  balance  of  the  money  in  his 
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hands  from  the  sale  of  the  said  tract  of  land  over  to  Mrs.  E.  A. 
Turner.  E.  D.  Pitts,  the  assignee  in  bankruptcy,  and  Walston, 
assignee  in  bankruptcy  of  John  Addison,  Sr.,  did  not  ask  the 
action  of  the  court  below  to  be  reviewed.  But  E.  P.  Pitts,  the 
creditor,  petitioned  for  a  review.  The  claim  of  this  petitioner 
was  a  judgment  obtained  in  the  Circuit  Court  of  Northampton 
County  in  November,  1872,  by  John  Addison,  Jr.  (now  bank- 
rupt), against  W.  R.  Fisher,  and  assigned  by  Addison  before  his 
bankruptcy  to  E.  P.  Pitts.  At  the  time  of  the  assignment  of  this 
judgment  by  Addison  to  Pitts,  Addison  was  largely  more  in- 
debted to  Fisher  than  the  amount  of  the  judgment  recovered 
against  Fisher  and  assigned  to  Pitts.  Upon  this  judgment  thus  . 
assigned,  Pitts  caused  an  execution  o{  fieri  facias  to  issue  against 
the  goods  and  chattels  of  Fisher.  Fisher  enjoined  in  the  State 
court  the  collection  of  this  judgment  for  $125.90,  and  upon  a 
hearing  of  the  case  the  injunction  was  perpetuated  and  the  judg- 
ment of  $125.90  was,  by  the  decree  of  the  said  Circuit  Court, 
directed  to  be  applied  as  a  payment  'pro  tanto  upon  the  amount 
due  Fisher  by  Addison,  as  an  equitable  set-off.  See  Wayland 
V.  Tucker  d  aly  4  Gratt.  267. 

That  court  held  that  Pitts  was  substituted  to  the  rights  of 
Addison  by  the  assignment  of  the  judgment,  and  took  the  judg- 
ment subject  to  be  set-off  against  Fisher's  unsatisBed  lien  for 
owelty  of  partition,  and  to  be  extinguished  by  that  lien.  It  was 
80  ordered  by  a  decree  of  a  court  of  competent  jurisdiction,  and 
the  subject  was  res  adjudicata.  But  the  register  in  bankruptcy 
overruled  this  adjudication  of  the  Circuit  Court,  and  allowed  this 
judgment,  which  had  been  thus  satisfied,  priority  over  Mrs. 
Turner's  debt,  and  directed  the  assignee  to  pay  it  a  second  time 
out  of  the  money  in  the  custody  of  the  court.  Upon  exception, 
the  District  Court  reversed  the  register. 

Upon  this  ruling  of  the  District  Court  E.  P.  Pitts,  the  credi- 
tor, appealed  to  the  supervisory  jurisdiction  of  the  Circuit  Court, 
which  aflBrmed  the  decree  of  the  District  Court.  The  following 
was  the  decision  of  the  District  Court,  rendered  by 

HUGHES,  J. — This  bankrupt's  farm,  in  Northampton  County, 
worth  some  $6000,  was  incumbered  by  undisputed  owelty  and 
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mortgage  liens  to  the  amount  of  about  $9000.  The  register,  B. 
B.  Foster,  ordered  the  land  io  be  sold  free  of  incumbrances,  be- 
fore any  previous  ascertainment  of  liens  and  their  priorities.  The 
sale  was  made  by  the  assignee,  E.  D.  Pitts,  and  duly  reported. 
The  register  confirmed  the  sale.  The  register  then  drew  up  a 
report  of  the  liens  upon  the  land,  and  of  their  priorities.  Excep- 
tions were  taken  to  this  report  by  the  mortgagee  and  principal 
lienor,  Mrs.  Elizabeth  A.  Turner.  On  these  exceptions  the  case 
comes  for  the  first  time  before  this  court  since  the  order  of  ref- 
erence. 

These  proceedings  seem  to  require  an  announcement  of  the 
principles  which  will  govern  the  court  in  dealing  with  real  estate 
incumbered  by  liens  equal  to,  or  exceeding  its  value,  where  the 
probability  is  small  of  the  bankrupt's  estate  having  any  interest 
in  a  surplus,  or  equity  of  redemption. 

Since  Judge  Story's  decision  in  the  case  of  Christy,  reported  in 
3d  Howard,  the  very  language  of  which  is  embodied  in  the  juris- 
dictional clauses  of  the  general  Bankrupt  Act  of  1867,  no  doubt 
has  been  entertained  of  the  power  of  a  bankruptcy  court  of  the 
United  States  to  control  the  entire  estate  of  the  bankrupt,  both 
contingent  and  actual,  whether  it  be  not  or  be  the  subject  of 
litigation  in  other  courts,  and  in  whatever  stage  of  litigation. 
Whether,  therefore,  a  bankrupt  court  will  exercise  its  jurisdic- 
tion over  such  part  of  the  bankrupt's  estate  as  may  be  the  sub- 
ject of  litigation  in  other  courts,  or  be  covered  by  liens  equal  to 
or  exceeding  its  value,  is  not  a  question  of  power  and  right,  but 
only  of  discretion. 

For  obvious  reasons  the  bankrupt  court  must  reserve  to  it- 
self, in  every  case,  the  decision  of  the  question  whether  or  not  it 
will  exercise  this  discretion.  And,  therefore,  no  assignee  of  a 
bankrupt  can  have  power  to  sell  real  estate,  which  is  subject  to 
liens,  free  of  incumbrances,  without  a  special  order  of  court. 
The  register  has  no  power  to  confer  such  authority.  It  can  come 
only  from  the  court  itself.  The  exercise  of  this  authority  in- 
volves considerations  of  great  delicacy  ;  inasmuch  as  it  often  pro- 
duces a  conflict  of  jurisdiction  with  other  courts.  The  idea  is 
not  to  be  tolerated  that  any  but  the  court  itself  may  assume  to 
exercise  a  discretion  so  important  and  so  responsible.     This  dis^ 
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cretion,  reposed  by  law  in  the  bankrupt  court,  cannot  be  dele- 
gated by  it,  either  by  general  rule  or  special  order,  to  either  the 
assignee  or  the  register;  much  less  can  the  discretion  be  assumed 
by  either  of  those  officers.  Rule  38,  of  the  series  of  rules  adopted 
by  this  court  on  the  21st  day  of  September,  1869,  cannot  log- 
ically, and  must  not  in  fact  be  construed  to  delegate  such  a  dis- 
cretion ;•  nor  does  the  order  (form  No.  4)  of  reference  to  the  reg- 
ister intrust  to  that  offi(5er  the  exercise  of  such  a  discretion. 

In  the  exercise,  itself,  of  this  often  delicate  discretion,  this 
court  will  not  interfere  with  trustees  or  local  courts  in  their  pro- 
ceedings to  subject  real  estate  to  unque8tioned  liens,  where  there 
is  little  probability  of  a  surplus  or  of  an  equity  of  redemption 
resulting  to  the  bankrupt's  estate ;  but  the  court  will  content 
itself  with  requiring  the  assignee  to  become  party  to  suits  or  to 
trustee's  sales.  Where  there  is  nothing  to  be  sold  that  is  likely 
to  be  available  to  the  assignee,  any  action  of  this  court  for  the 
liquidation  and  settlement  of  such  liens  and  for  the  sale  of  prop- 
erty subject  to  them,  would  cause  a  useless  expense  both  to  the 
lienors  and  the  bankrupt's  estate,  producing  nothing.  Interfer- 
ence of  this  unavailing  character,  besides  being  futile  of  any  good 
to  the  bankrupt's  estate,  would  unnecessarily  take  away  from  the 
persons  really  interested  in  the  land  the  right  of  having  their 
liens  adjudicated  by  the  courts  of  the  counties  where  they"  reside 
and  where  the  property  subject  to  the  lien  lies — a  right  which  is 
not  lightly  to  be  disregarded. 

I  am,  therefore,  free  to  say,  that  if  this  matter  of  the  Grape- 
land  farm,  or  John  Addison,  Jr.,  bankrupt,  had  come  before  me 
in  its  inception^  I  should  not  have  interfered  with  the  proceed- 
ings of  the  Circuit  Court  of  Northampton  County,  looking  to  a 
foreclosure  of  the  mortgage  of  Mrs.  E.  A.  Turner,  and  to  a  settle- 
ment and  discharge  of  the  owelty  and  mortgage  liens  resting  upon 
that  farm,  it  being  confessedly  worth  less  than  $6000,  and  those 
liens  amounting  to  $9000.  There  was  plainly  no  possibility  of 
a  resulting  surplus  or  equity  of  redemption  to  the  bankrupt's  es- 
tate ;  no  possibility  of  any  tangible  interest  having  passed,  under 
the  operation  of  the  14th  section  of  the  Bankrupt  Law,  to  the 
assignee.  But  finding  the  case  here,  as  I  do,. under  these  circum- 
stances, and  those  who  would  have  a  right  to  complain  of  its 
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having  been  brought  here  being  willing  now  to  acquiesce  in  the 
action  of  this  court,  I  will  give  to  the  matters  before  me  such 
adjudication  as  seems  proper. 

I  am  to  pass  upon  the  exceptions  which  have  been  taken  by 
the  mortgage  creditor,  Mrs.  E.  A.  Turner,  to  the  report  and 
orders  of  the  register  of  the  11th  and  14th  of  October,  1873. 

1st.  Her  first  exception  is  to  the  register's  allowance  of  the 
claim  of  $125.90  to  E.  P.  Pitts  in  the  form  of  a  judgment  in  favor 
o(  John  Addison,  Jr.  (now  bankrupt),  v.  W.  jR.  Fisher,  one  of  the 
owelty  lienors,  which  was  assigned  to  Pitts  before  the  bankruptcy. 
It  is  conceded  that  as  against  Fisher  this  judgment  is  extin- 
guished, it  having  been  subject  to  the  right  of  set-off  which  Fisher 
had  against  Addison  for  an  owelty  lien  of  $420  on  the  Grapeland 
farm  ;  a  court  of  competent  jurisdiction  having  decreed  that  it 
should  be  applied  as  a  credit  upon  that  owelty  debt  due  Fisher. 
This  decree  of  the  local  court  was  rendered  on  the  principle  that 
the  equity  of  Fisher  was  superior  to  that  of  Pitts.  But  it  is 
claimed  that  Pitts  was  substituted  somehow  to  the  rights  of 
Fisher,  and  stands  in  Fisher's  shoes  as  a  lienor,  to  the  extent  of 
his  judgment,  against  Addison's  land,  which  he  had  mortgaged 
to  this  exceptant.  It  is  not  shown  how  this  substitution  has  taken 
place.  Pitts  has  no  other  rights  than  Addison  himself  could  have 
had  if  the  judgment  had  not  been  assigned.  By  the  transfer  he 
was  simply  substituted  to  the  rights  of  Addison.  He  took  the 
judgment  subject  to  its  liability  to  be  set  off  against  Fisher's 
owelty  claim,  and  to  be  annulled  and  extinguished  as  a  part  of 
that  lien.  It  was  thus  annulled  by  decree  of  the  local  court.  As 
a  lien  it  is  res  adjudicata.  Pitts's  recourse  is  against  Addison,  or 
his  estate,  of  which  he  is  only  a  general  creditor.  His  equity  is 
for  compensation  out  of  that  estate.  Mrs.  Turner's  equity  as  to 
her  debt  is  for  payment  out  of  the  estate  generally,  and  out  of 
the  mortgage  subject  especially,  after  the  unpaid  owelty  liens 
have  been  paid.  Pitts  is  only  a  general  creditor.  Mrs.  Turner 
is  a  general  and  a  lien  creditor,  and  her  equity  is  superior  to  that 
of  Pitts.  The  exception  to  this  allowance  out  of  tlie  mortgage 
fund  must  therefore  be  sustained,  and  the  allowance  disapproved. 

2d.  This  mortgagee's  second  exception  must  be  sustained  upon 
a  somewhat  similar  ground.     The  bankrupt,  John  Addison,  Jr., 


436  In  re  John  Addison,  Jr, 


Opinion  of  the  court. 


was  a  devisee  of  Joseph  W.  Addison  before  the  partition  which 
gave  Grapeland  to  John  in  his  own  right  and  as  Joseph's  devisee, 
subject  to  owelty  liens,  and  also,  as  to  Joseph's  interest,  subject  to 
the  general  debts  of  this  devisor.  Shortly  after  the  partition,  and 
after  coming  into  possession  of  Grapeland,  he  mortgaged  the  farm 
for  a  debt  to  Mre.  Turner,  conveying  all  his  right,  title,  and  in- 
terest, individually  and  as  devisee,  to  her  with  general  warranty. 
By  transactions  which  need  not  be  recited,  John  Addison,  Jr., 
himself,  afterwards  and  before  his  bankruptcy,  became  the  holder 
6f  a  debt  against  Joseph's  estate,  for  which  the  register  now  allows 
him  ^525.39.  This  debt  was  also  allowed  on  some  undefined  doc- 
trine of  substitution.  By  taking  in  this  debt  of  Joseph  Addisonand 
becoming  himself  its  owner,  John's  mortgage  deed  became  oj^era- 
tive  against  it  in  his  own  hands.  Mrs.  Turner's  equity  against 
it  as  his  property,  under  his  own  mortgage  deed,  is  certainly  supe- 
rior to  any  equity  he  may  have  against  her ;  and  the  register's 
allowance  of  this  $525.39  to  Addison,  as  an  exemption,  cannot 
be  approved. 

3d.  The  mortgagee's  third  exception  is  to  the  register's  allow- 
ance of  $184.77  to  Thomas  C.  Walston,  assignee  in  bankruptcy 
of  John  Addison,  Senior^s,  estate,  as  a  general  creditor  of  Joseph 
Addison,  deceased,  devisor  of  John  Addison,  Jr.  As  a  claim  in 
prejudice  of  Mrs.  Turner's  niortgage  lien,  the  allowance  cannot 
stand.  John  Addison,  Jr.,  took  Joseph's  interest  in  Grapeland 
as  devisee  as  early  as  the  fall  of  1865 ;  and  he  mortgaged  his 
whole  interest  to  Mrs.  Turner  in  1866  by  recorded  deed.  As  late 
as  November  4th,  1873,  the  clerk  of  the  County  and  Circuit 
Courts  of  Northampton  County  certified  that  there  had  been  no 
qualification  on  the  estate  of  Joseph  Addison,  deceased,  and  no 
fiduciary  accounts;  that  no  classified  account  of  debts  was  ever 
returned  to  the  clerk's  office  of  either  of  the  courts,  and  that  no 
suits  were  brought  or  were  pending  in  said  courts  for  the  settle- 
ment of  the  estate.  The  bona  fides  of  the  mortgage  deed  is  not 
questioned,  and  section  5,  chapter  127,  page  934,  of  the  Code  of 
Virginia,  provided  that  the  bona  fide  conveyance  by  a  devisee 
of  real  estate  shall  be  good  against  creditors  of  the  estate  in  eases 
where,  at  the  time  of  such  conveyance,  no  suit  shall  have  been 
commenced   for  the  administration  of  assets,  nor  any  reports 
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have  been  filed  of  the  debts  and  demands  of  those  entitled.  The 
representative  of  Addison,  Senior,  therefore  claiming  upon  a  debt 
of  the  deceased  devisor,  chargeable  against  his  devisee,  cannot  make 
good  his  claim  against  the  mortgagee  of  Grapeland,  an  innocent 
purchaser,  without  notice,  and  he  ranks  only  as  a  general  creditor 
of  this  bankrupt.     The  allowance  to  Walston  is  disapproved. 


United  States  Circuit  Courts  Eastern  District  of  Virginiaj  at 

Richmond^  July,  1879. 

William  P.  Davis,  Assignee  of  Six)man  Davis,  v.  The 
New  York  Life  Insurance  Company. 

The  Supreme  Court  of  the  United  States  in  the  case  of  The  New  York  Life  In-' 
gurance  Company  v.  Statham^  3  Otto,  24,  merely  declared  as  a  principle  of 
law  that  the  Southern  holders  of  Northern  policies  of  life  insurance  which 
lapsed  during  the  civil  war  by  default  in  paying  the  annual  premiums, 
were  entitled  to  the  "  equitable  value  "  of  their  iK)licie8,  as  of  the  date  of 
the  first  default  in  paying  the  premiums,  and  did  not  undertake  to  set  out 
the  data  or  prescribe  the  process  for  ascertaining  that  value,  but  left  the 
whole  subject  to  be  determined«by  the  jury  or  chancellor  in  each  case. 

Where  a  jury,  after  a  fair  trial  and  full  argument,  upon  intelligent  and  com- 
petent testimony,  finds  a  verdict  in  such  a  case  which  does  not  seem  grossly 
excessive,  or  plainly  disregardful  of  the  law^,  the  court  will  not  set  such  ver- 
dict aside. 

Upon  a  motion  for  a  new  trial. 

Brief  of  counsel  for  the  defendants,  W.  W.  Old  and  C.  W. 
Williams : 

The  jury  in  this  case  rendered  a  verdict  for  the  plaintiff  for 
$1615.47,  with  interest  thereon  from  April  17th,  1865,  till  paid. 

This  verdict  was  rendered  in  response  to  a  claim  on  the  part 
of  the  plaintiff  for  the  equitable  value  of  a  certain  policy  for 
$10,000  on  the  life  of  Sloman  Davis. 

This  policy  was  issued  December  28th,  1857,  and  the  annual 
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premium  was  $627,  of  which  60  per  cent,  was  paid  in  cash  and 
a  note  was  given  for  40  per  cent,  thereof. 

The  premiums  on  it  were  paid  when  they  fell  due  in  the  years 
1858,  1859,  and  1860,  but  in  1861,  when  the  premium  fell  due, 
it  was  not  paid,  but  under  a  claim  that  it  had  been  tendered,  a 
suit  was  brought  which  went  to  the  Supreme  Court  of  the  United 
States,  and  a  report  of  the  case  is  to  be  found  in  5  Otto,  425. 

Under  that  decision  the  policy  lapsedon  December  28th,  1861, 
and  the  insured  was  entitled  to  the  equitable  value  thereof  on 
that  day  as  announced  in  the  case  of  Insurance  Company  v. 
Statham  et  al,  93  United  States  Rep.  24.  (3  Otto.) 

The  question  before  the  jury  which  rendered  the  verdict  com- 
plained of  was,  what  was  the  equitable  value  of  the  policy  on 
December  28th,  1861.     That  was  the  only  subject  of  inquiry. 

There  was  no  denial  on  the  part  of  the  company  of  the  right 
of  the  plaintiff  to  recover  this  equitable  value,  the  only  question 
presented  was  the  amourd  which  he  was  entitled  to  as  this  equir 
table  value. 

The  insured  had  paid  in  premiums  in  cash  from  De- 
cember 28th,  1857,  up  to  December  28th,  1860,  the 
date  of  the  last  payment  made,  the  sum  of     .        .     $1504  80 
And  be  had  paid  in  mterest  on  his  notes  given  for  40  per 
cent,  of  the  premium, 

In  1858, $15  08 

In  1859, 30  16 

In  1860, 45  24  90  48 

Making  the  aggregate  of  the  cash  paid  in  up  to  the  time 

the  policy  lapsed,  the  sum  of $1595  28 

He  had  given  his  four  notes,  each  for  the  sum  of  $250  80 
and  these  on  the  date  of  said  lapse  amounted  to  the 
sum  of $1003  20 

And  interest,  one  year,  at  6  per  cent.,    .        .        .        .  60  18 

$1063  38 

But  the  jury  rendered  a  verdict  for  $1615.47,  with  interest 
thereon  from  April  17th,  1865,  the  principal  being  for  $20.19 
more  than  all  the  cash  ever  paid  into  the  Company  by  the  in- 
sured, without  any  regard  to  the  value  of  the  insurance  on  the 
life  in  question  from  December  28th,  1857,  to  December  28 tb. 
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1860,  which  must  have  been  considerable  considering  the  age  of 
the  insured,  and  without  any  regard  to  the  notes  which  had  been 
given  in  part  payment  of  the  premiums,  and  were  still  held  by 
the  company. 

They  rendered  their  verdict  upon  the  supposition,  in  their  own 
view  of  the  case,  that  the  whole  of  the  premiums  had  been  paid 
in  cashj  of  which  the  contrary  is  the  fact,  so  that  the  equitable 
value  of  this  policy  as  the  jury  fixed  it  amounts  to  : 

Their  verdict, ?1615  47 

The  notes  which  they  refused  to  deduct, 

and  interest  one  year,  ....       1063  38 

$2678  85 

Which  is  nearly  double  the  amount  actually  paid  in  by  the  in- 
sured, without  any  regard  to  the  value  of  the  insurance  for  the 
four  years  during  which  this  policy  of  $10,000  was  carried  on  a 
person  57  years  of  age. 

Surely  this  statement,  made  partly  arguendo,  itself  shows  that 
the  verdict  of  the  jury  is  not  right. 

The  way  in  which  the  jury  arrived  at  the  amount  of  their  ver- 
dict may  be  seen  by  the  calculation  which  they  made  and  which  is 
filed  with  the  papers  in  the  cause. 

They  took  the  insurance  on  the  life  of  a  person  of  the  age 
of  61,  as  given  in  certain  tables  in  a  book  which 
was  admitted  as  evidence, 8819.60 

And  the  cost  of  insurance,  age  57,  from  the  same  book,  .        662.90 

And  subtracted  the  two,  getting     ....      $156.70 

And  this  they  multiplied  by 10.309 

the  present  value  of  $1,  age  62,  American  tables,  

140960 
47070 
15670 


$1615.47 


In  this  multiplication  they  made  a  mistake  of  a  few  cents,  as 
may  be  seen  by  a  correct  multiplication,  but  there  is  no  doubt 
but  that  they  arrived  at  their  verdict  in  that  way. 
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We  insist  the  verdict  is  erroneous  and  should  be  set  aside  for 
the  following  reasons,  as  they  occur  to  us,  among  others  : 

1.  The  ftcww  of  ascertaining  this  equitable  value  was  not  the 
correct  one. 

In  Insurance  Company  v.  Statham  et  al,,  3  Otto,  24,  the  court, 
in  the  last  sentence  of  Mr.  Justice  Bradley's  opinion,  lays  down 
the  rule  that  "  in  each  case  the  rates  of  mortality  and  interest  used 
in  the  tables  of  the  company  will  form  the  basis  of  the  calculation  " 
of  this  equitable  value. 

The  tables  which  were  introduced  in  evidence,  and  which  we 
as  counsel  for  the  insurance  company  objected  to,  were  not  the 
tables  used  by  the  company  at  the  time  the  insurance  in  this 
case  was  effected,  nor  were  they  in  use  at  tlie  time  the  policy 
lapsed.  This  is  shown  by  an  examination  of  the  tables  them- 
selves, by  what  we  know  as  internal  evidence.  On  page  19  of 
this  book  we  find  that  the  annual  premium  on  $1000,  age  57, 
is  $66.29,  and  therefore  on  $10,000  is  $662.90,  whereas  the  an- 
nual premium  on  the  policy  on  Davis's  life,  age  57,  as  shown  by 
the  policy  itself,  is  $627,  a  difference  of  $35.90. 

But  we  are  not  in  want  of  direct  evidence  on  this  point.  Mr. 
Moore,  who  was  introduced  as  a  witness  by  the  plaintiff  for  the 
purpose  of  proving  that  this  book  was  used  by  the  company, 
also  stated  that  while  the  book  had  been  in  use  for  some  years 
past,  still  there  had  been  a  change  in  the  rate  tables,  but  what 
that  change  was  he  could  not  say ;  and  Professor  Smith,  also 
their  witness,  stated  that  the  insurance  on  Davis's  life  was  not 
according  to  those'  tables. 

These  tables,  then,  were  not  in  fact  proper  evidence  before  the 
jury  in  this  case  for  the  purpose  of  giving  them  the  data  for  cal- 
culating this  equitable  value;  and  it  is  not  enough  for  the  learned 
counsel  for  tRe  plaintiff  to  reply  that  we  must  produce  these 
tables.  He  has  not  called  for  them  nor  any  other  evidence  in 
our  possession.  It  was  the  plaintiff's  part  to  produce  evidence. 
He  cannot  shield  himself  by  saying  this  was  an  insurance  com- 
pany. He  could  have  gotten  from  .this  company  any  facts  or 
data  in  their  possession  by  the  mere  calling  for  them. 

The  fiict  is  that  the  premium  paid  by  Davis  in  1857  was  upon 
the  basis  of  Carlisle's  tables,  as  may  be  seen  from  an  examination 
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of  them.  From  those  tables  the  insurance  at  62  (age)  would  be 
for  $10,000  the  sum  of  $725,  leaving  a  diflFerence  of  $98,  which 
multiplied  by  $10,398,  the  value  of  an  annuity  of  $1,  age  62, 
gives  $1055.81,  as  the  reserve  fund  ;  the  fund  spoken  of  by  the 
learned  justice  in  Insurance  Company  v.  Staiham  et  oL^  3  Otto,  24. 
Professor  Smith  stated  in  his  examination  that  upon  the  basis  of 
a  premium  of  $627  on  $10,000,  age  57,  he  could  not  tell  without 
his  book,  or  a  long  and  tedious  calculation,  what  would  be  the 
premium  on  the  same  amount,  age  62,  but  guessing  at  it,  said  it 
would  not  be  more  than  $777.50.  Even  upon  this  basis  the 
value  of  the  policy  would  have  been  only  $1551.50,  which  ac- 
cording to  our  views  is  the  most  that  could  be  claimed  by  the 
plaintiff,  from  his  own  evidence,  on  the  supposition  that  the 
whole  premium  had  been  paid  in  cash,  and  that  the  guessing  at 
the  amount  of  premium  was  sui&cient  when  it  was  in  the  power 
of  the  plaintiff  to  get  the  exact  figures. 

2.  But  the  verdict  is  erroneous  on  another  ground  already  in* 
timated. 

In  Insuranxie  Company  v.  StaJtham  et  aLy  3  Otto,  36,  the 
court  say,  towards  the  close  of  Mr.  Justice  Bradley^s  opinion : 
"And  the  value,^'  that  is,  the  equitable  value,  "should  be  taken 
as  of  the  day  when  the  first  default  occurred  in  the  payment  of 
the  premium  by  which  the  policy  became  forfeited." 

The  first  default  occurred  in  this  case  on  December  28th,  1861, 
and  the  equitable  value  of  this  policy  as  of  that  day,  with  interest 
thereon  from  the  close  of  the  war,  the  plaintiff  is  entitled  to 
recover. 

Now  after  estimating  in  their  own  way  this  equivalent  value, 
the  jury  failed  to  deduct  the  notes  which  had  been  given  for  40 
per  cent,  of  the  premium  on  this  policy,  which  they  had  already 
taken  to  have  been  paid.     This  would  have  made  the  verdict : 

Amount  of  verdict  rendered, .        .        .  $1615  47 

Less  notes  held  by  company  given  for  40 
per  cent,  of  premium,  4  notes  of  $250.80 
each, $1003  20 

Interest  thereon  one  year,       .        .        .  60  18  1063  38 


$452  09 
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and  we  submit  that  at  most  the  plaintiff  should  be  put  upon 
terras  to  give  this  credit  now,  or  else  have  the  verdict  set  aside. 

It  is  no  answer,  in  our  view,  to  this  proposition,  to  say  that 
.  these  notes  were  paid  by  dividends.  There  was  no  proof  of  any 
such  fact,  and  no  evidence  tending  to  prove  it.  There  was  evi- 
dence about  the  dividends  declared  from  year  to  year  in  late 
years  by  the  company,  but  there  was  no  evidence  that  up  to  De- 
cember 28th,  1861,  any  dividends  had  been  declared,  and  cer- 
tainly it  was  in  the  power  of  the  plaintiff  to  ascertain  this  fact 
specifically.  The  company  could  hardly  suppose  that  in  deter- 
mining a  case  of  this  kind,  where  the  principles  for  ascertaining 
the  value  are  distinctly  laid  down,  that  the  plaintiff  would  be 
allowed  to  speculate  before  a  jury  about  the  value  of  a  policy, 
with  no  limit  short  of  his  own  expanded  Expectations,  and  there- 
fore may  not  have  been  prepared  with  all  the  documents  neces- 
sary to  rebut  the  evidence  and  theories  propounded;  nor  do  we 
understand  that  in  this  case  such  a  course  will  yet  be  allowed, 
for  as  we  understood  the  court  the  questions  about  the  evidence 
introduced,  raised  by  the  company\s  counsel,  were  reserved  by 
the  court  to  be  considered  upon  a  review  of  the  verdict  of  the 
jury  after  argument.  Some  of  those  questions  were  worthy  of 
consideration,  and  we  have  no  doubt  when  the  court  has  given 
that  which  they  deserve,  it  will  say  that  much  of  the  evidence 
introduced  by  the  plaintiff  on  this  issue  was  improper  and  irrele- 
vanty  that  ijfc  was  in  a  degree  merely  speculative,  and  in  no  instance 
was  the  best  evidence  which  the  party  making  out  his  case  is 
always  bound  to  produce,  even  though  it  may  be  in  the  posses- 
sion of  an  adverse  party ;  and  for  procuring  this  evidence  the  law 
affords  ample  and  ready  means.  In  this  case  there  did  not  ap- 
pear any  disposition  on  the  part  of  the  company  to  withhold  any- 
thing; it  did  not  appear  that  any  effort  of  any  kind  was  ever 
made  by  the  plaintiff  to  get  any  information  necessary  for  the 
formation  of  this  verdict,  which  had  proved  unsuccessful. 

3.  We  say  in  conclusion  that  this  is  a  case  in  which  it  is  em- 
inently proper  that  the  court  shall  review  the  verdict  of  the  jury, 
and  in  doing  so  the  court  could  not  possibly  invade  any  of  the 
rights  which  belong  to  the  jury.  The  verdict  was  simply  the 
result  of  a  calculation,  based  upon  certain  premises  or  data. 
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There  were  only  two  matters  to  be  considered  :  Ist,  the  premises ; 
and  2d^  the  calculation.  The  court  was  to  see  that  the  jury  had 
the  proper  data,  and  the  calculation  was  simple  enough.  The 
only  other  question  in  this  case  was  the  question  of  set-off,  already 
fully  considered.  Respectfully, 

William  W.  Old, 

June  29th,  1S79.  Of  counsel  for  defendant. 

As  a  matter  of  interest  to  the  judge,  I  bog  leave  to  hand  him 

a  letter  from  Mr.  Been,  the  company's  vice-president  and  actuary, 

which  may  be  taken  for  what  it  is  worth.     It  was  in  reply  to  my 

letter  giving  him  a  statement  of  the  facts  of  this  case  as  proved 

on  the  trial,  and  the  manner  in  which  the  jury  arrived  at  their 

verdict. 

William  W.  Old. 

brief  of  counsel  for  the  plaintiff. 

Samuel  B.  Paul  and  Samuel  D.  Davies,  in  reply  to  defend- 
ant's brief  in  support  of  his  motion,  states  that  the  only  subject 
of  inquiry  by  the  jury  arising  out  of  the  declaration  is,  what  was 
the  equitable  value  of  the  policy  December  28th,  1861. 

He  introduced  another  subject,  to  wit,  certain  set-offs  of  notes 
made  by  the  assured  in  partial  payment  of  premium.  To  this 
we  responded,  our  interest  as  participants  in  the  surplus  of  the 
company. 

There  was  thus  another  subject  before  the  jury,  which  was 
properly  considered  on  evidence  and  after  argument. 

Defendant  admitted  that  the  insured  was  a  participant  in  the 
surplus  of  the  company. 

The  evidence  introduced  was  addressed  solely  to  these  two 
points. 

The  second  does  not  show,  nor  as  matter  of  fact  was  there  any 
testimony  admitted  against  the  objection  of  the  defendant.  As 
the  case  went  to  the  jury  then  its  shape  was  all  the  defendant 
asked,  so  far  as  the  evidence  was  concerned. 

As  to  the  law  of  the  case.  It  stood  before  the  jury  in  the  very 
language  of  the  defendant,  and  the  request  of  the  defendant  to 
the  court  was  granted,  except  in  a  point  so  patently  erroneous,  in 


444    Wm.  p.  Davis  v.  New  York  Life  Insurance  Co. 

Brief  of  counsel  for  the  plaintiff. 

the  shape  the  defendant  had  by  consent  given  the  evidence  of 
plaintiff's  rights  as  a  participant,  that  we  do  not  propose  to  sup- 
port the  action  of  the  court  by  any  remarks. 

It  is  this  verdict  the  defendant  asks  to  have  set  aside,  the  re- 
sult of  its  own  deliberate  choice  of  position  as  to  both  the  law 
and  the  testimony. 

The  spectacle  of  such  a  motion  is,  to  say  the  least,  rare  in  any 
court. 

And  the  grounds  on  which  the  brief  supports  the  motion  are 
hardly  less  remarkable. 

1st.  That  the  basis  of  ascertaining  the  equitable  value  was  not 
the  correct  one.  Why  ?  Because  we  tried  to  reach  it  without 
introducing  the  defendant  through  its  officers  personally  as  a  wit- 
ness ;  by  substituting,  as  the  record  shows,  without  objection  by 
defendant,  the  rates  of  insurance  used  by  defendant  now  all  over 
the  land,  and  the, defendant  responded,  by  examination  of  an 
actuary  who  had  been  introduced  by  us  for  a  wholly  different 
purpose,  the  relative  deduction  from  those  tables  at  age  sixty- 
one,  shown  by  the  price  at  age  fifty -seven  in  the  policy  with  age 
fifty-seven  in  those  tables,  which,  by  the  very  argument  of  the 
defendant's  brief,  was  what  the  jury  adopted  as  the  basis  of  their 
judgment. 

The  court  will  recall  without  difficulty  that  we  tried  to  show 
an  annuity  of  $192,  by  deducting  the  premium  of  the  policy  from 
the  premium  of  the  defendant's  publication,  but  that  $156.70  was 
fixed  for  the  defence  on  the  basis  above  referred  to. 

The  objection  then  is  either  that  we  did  not  manage  our  case, 
as  now,  after  sleeping  on  it,  they  think  they  might  have  made  us 
manage  it ;  or  2d,  that  they  made  a  mistake  in  their  own  manage- 
ment, which  they  wish  the  court  to  give  them  opportunity  to  cor- 
rect. Litigation  would  have  no  end  if  such  views  could  influ- 
ence motions  for  new  trials. 

The  second  ground  is :  That  the  jury  failed  to  deduct  the  notes 
after  finding  the  equitable  balance ;  and  that  there  was  no  proof, 
nor  anything  tending  to  prove,  that  the  interest  of  plaintiff  in  the 
surplus  of  the  company  should  have  absorbed  them.  We  sub- 
mit that  there  was  evidence,  and  much  of  it ;  that  it  was  admit- 
ted without  question  by  the  defendant;  that  its  weight  and  effect 


Wm.  p.  Davis  v.  New  York  Life  Insurance  Co.    445 

Opinion  of  the  court. 

were  argued  fully ;  that  it  was  a  question  eminently  such  as  a  jury 
should  decide ;  and  that  it  cannot  possibly  affect  defendant's  right 
to  a  new  trial  to  suggest  that  a  different  judgment  on  the  point 
might  have  been  reached  had  the  defence  been  differently  con- 
ducted. 

The  suggestion  in  the  commencement  of  the  brief  of  defendant 
that  the  finding  of  the  equitable  value  was  slightly  in  excess  of 
the  apparent  cash  payment^  was  fully  argueil  and  fully  explained 
in  argument. 

The  opening  for  defendant  almost  wholly  confined  itself  to  the 
claim  stated  in  plaintiff's  opening;  and  the  evidence  commented 
on  was  that  the  rights  of  plaintiff  were  to  share  equally  in  the 
surplus  of  the  company,  not  simply  to  take  the  part  of  surplus 
declared  in  dividends ;  that  all  assets  were  compounded ;  that 
losses,  forfeitures,  short  mortalities,  and  numerous  matters  en- 
hanced this  surplus  ;  and  that  by  their  own  Ihowing  the  interest 
receipts  exceed  the  mortalities  paid  for.  The  jury  had  reasona- 
ble ground  for  their  finding.  We  showed  that  the  company 
thought  and  so  said  at  the  time  the  insurance  was  effected, 
doubtless  based  on  its  experience,  that  the  dividends  would  ab- 
sorb the  notes.*  And  proof,  not  objected  to  by  the  defendant, 
was  admitted  to  show  that  the  surplus,  which  the  company's 
book,  introduced  without  objection,  showed  to  be  the  property  in 
due  proportion  of  the  assured,  exceeded  forty  per  cent. 

Respectfully  submitted, 

Saml.  B.  Paxil, 
Saml.  D.  Da  vies. 

Of  counsel  for  plaintiiT. 

The  following  was  the  decision  of  the  court,  rendered  by 

HUGHES,  J. — The  defendant  objects  to  the  verdict  in  this 
case  on  the  ground  that  the  jury  got  at  the  amount  of  the  equit- 
able value  of  the  policy  by  a  wrong  process  and  upon  incorrect 
data,  and  that  they  erred  in  not  deducting  from  the  equitable 
value  as  found,  the  amount  of  the  premium  notes  given  by  the 
plaintiff  to  the  company. 

*  This  was  taken  from  the  record  in  the  former  trial,  which  demonstrates  that 
defendant  was  not  surprised. 
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The  Supreme  Court  of  the  United  States  have  decided  in  New 
York  Life  Insurance  Company  v.  Statham  et  al.,  3  Otto,  24,  that 
in  cases  in  which,  during  the  late  civil  war.  Southern  holders  of 
Northern  policies  of  life  insurance  were  prevented  by  the  war  from 
paying  their  annual  premiums,  those  policies  lapsed ;  but  that 
the  holders  could  claim,  after  the  war  and  the  death  of  the  per- 
sons named  in  the  policies,  the  equitable  value  of  the  policies  at 
the  time  of  first  default  in  the  payment  of  premiums. 

In  doing  so  the  Supreme  Court  meant  no  more,  I  think,  than 
to  establish  a  principle  of  law.  Nothing  in  their  decision  war- 
rants the  conclusion  that  they  undertook  more  than  to  settle  the 
legal  question.  I  do  not  think  that  it  was  in  the  mind  of  the 
court,  in  thus  declaring  the  law,  to  set  out  also  the  data  upon 
which  to  determine,  in  every  ease,  what  the  equitable  value  which 
they  contemplated  really  was.  The  court  uses  many  expressions, 
apparently  designed  to  illustrate  and  explain  what  they  mean  by 
'*  equitable  value,"  but  they  nowhere  detail,  with  any  attempt  at 
completeness,  either  the  data  from  which  or  the  process  by  which 
this  value  is  to  be  ascertained.  They  seem  to  refer  these  latter 
subjects  to  the  actuary  and  the  mathematician,  and  to  leave  the 
jury  or  the  chancellor  in  each  particular  case  to  find  as  a  fact 
what  the  equitable  value  of  a  policy  is,  from  the  best  testimony 
at  command. 

I  have  no  doubt  the  court  used  the  phrase  in  its  actuarial  sense, 
but  I  do  not  see  that  they  said  anything  intended  to  deprive  the 
jury  or  the  chancellor  of  the  prerogative  of  estimating  the  amount 
of  the  equitable  value  of  a  policy,  upon  the  strength  of  such  evi- 
dence, as  in  each  case  might  be  adduced  before  them. 

We  had  a  very  intelligent  investigation  of  this  subject  at  the 
trial  in  this  case.  The  jury  was  an  unusually  good  one,  the  trial 
fair  and  full,  and  the  argument  on  either  side  able  and  exhaus- 
tive. The  jury  had  the  advantage  of  the  testimony  of  very  well- 
informed  and  competent  witnesses,  one  or  two  of  them  learned 
experts.  The  question,  what  was  the  equitable  value  of  this 
policy,  in  December,  1861,  when  default  occurred  in  the  jmy- 
ment  of  the  premium ;  and  the  further  question,  whether  the 
amount  of  the  premium- notes  which  were  given  by  the  plaintiff 
in  part  payment  of  four  annual  premiums  ought  to  be  set  off 
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against  such  equitable  value,  were  elaborately  considered,  and 
were  both  deliberately  dealt  with  by  the  jury,  on  full  proofs,  after 
full  argument. 

Now,  if  I  thought  that  the  Supreme  Court  intended  in  its 
leading  decision  on  this  question  to  do  more  than  declare  that 
the  plaintiff  in  such  a  case  as  this  was  entitled  to  the  equitable 
value  of  his  policy,  and  went  on  besides  to  define  accurately  the 
data  and  process  for  ascertaining  its  amount,  I  would  feel  author- 
ized to  examine  critically  the  verdict  rendered  by  the  jury,  and 
the  data  and  process  which  they  employed.  But  I  consider  that 
the  Supreme  Court  intended  only  to  declare  the  law,  and  left  the 
jury  to  find  the  fact.  The  latter  having  been  done  in  this  case 
by  the  jury,  I  do  not  feel  authorized  to  do  more  than  consider 
whether  or  not  the  jury  has  so  grossly  erred  as  to  the  fact,  and 
so  clearly  disregarded  the  law  as  to  have  presented  a  case  for  a 
new  trial  within  the  discretion  of  the  court,  as  governed  by  the 
ordinary  rules  observed  by  courts  in  considering  motions  for  new 
trial. 

Counsel  for  defendant  have  exhibited  correctly,  no  doubt,  the 
process  by  which  the  jury  got  at  the  $1615.47  which  they  found 
as  their  verdict.  I  have  already  said  that  I  think  it  belonged 
to  the  jury  to  determine  not  only  what  amount  they  should  find, 
but  the  process  by  which  to  ascertain  the  amount.  I  could  not, 
therefore,  interfere  with  the  verdict  unless  it  were  grossly  exces- 
sive. If  this  case  had  been  before  me  as  a  chancellor,  I  am  in- 
clined to  think  I  should  have  found  a  smaller  amount;  but  the 
mere  fact  that  a  judge  differs  with  a  jury  as  to  a  fact  does  not 
make  a  case  for  a  new  trial. 

Defendants  complain  that  the  verdict  of  the  jury  is  for  twenty 
dollars  more  than  it  would  have  been  if  they  had  adopted  the 
empirical  plan  of  adding  together  all  the  cash  premiums  which 
plaintiff  had  paid  up  to  December,  1861,  and  given  a  verdict  for 
the  aggregate,  with  interest  from  the  close  of  the  war.  They 
complain  specially,  of  this  result,  that  it  imposes  upon  the  insu- 
rance company  the  risk,  without  compensation,  of  the  insurance 
which  stood  against  them  for  four  years.  This  is  one  view  to 
take  of  the  subject,  though  it  must  be  remarked  that  as  there  was 
in  fact  no  death  during  that  period  there  was  in  reality  no  risk. 
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A  compensating  view  of  the  matter  is,  that  the  plaintiff,  at  the 
date  when  his  policy  was  terminated  by  law  (Deceml)er,  1861), 
had  the  right  of  insuring  until  the  death  should  occur,  at  a  very 
reduced  premium,  and  also  at  the  death  (which  did  occur  in  a 
very  few  years)  to  the  amount  insured  for,  of  $10,000.  This 
right  he  lost  by  operation  of  law,  and  the  value  which  he  so  lost 
the  company  gained  by  the  lapse  of  the  policy;  and  therefore,  in 
the  light  of  actual  events  now  known,  the  verdict  of  the  jury 
cannot  be  regarded  as  practically  injurious  to  the  company.  To 
the  mind  unskilled  in  the  learning  of  the  actuary  and  the  mathe- 
matician, the  verdict  is  apt  to  appear  more  liberal  to  the  company 
than  to  the  plaintiff;  and  inasmuch  as  it  so  nearly  corresponds 
with  the  result  of  the  science  of  so  learned  and  expert  an  actuary 
as  Professor  Smith,  who  testified  as  a  witness  at  the  trial,  I  think 
the  verdict  commends  itself  as  reasonably  correct  to  practical 
minds.  I  see,  therefore,  no  material  objection  to  the  verdict  on 
the  score  of  excessiveness. 

The  other  objection  of  the  defendants  is,  that  the  amount  of 
the  notes  given  for  forty  per  cent,  of  the  annual  premiums  (four 
in  all)  was  not  treated  by  the  jury  as  a  valid  offset  against  the 
equitable  value  found  as  already  shown.  These  notes  were  given 
by  the  plaintiff  at  the  solicitation  of  the  company's  local  agent, 
and  on  the  assurance  that  the  scrip  dividends,  which  it  was  a  part 
of  the  scheme  of  this  company  to  declare  and  pay  to  its  insurers, 
would  be  equal  to  and  would  pay  off  and  extinguish  these  forty 
per  cent,  premium  notes.  The  jury  considered  that  these  confi- 
dent representations  of  the  company's  agent  were  sufficient  to 
raise  the  presumption  that  the  scrip  dividends  did  in  fact  equal 
the  amount  of  the  notes,  and  to  throw  the  burden  of  proving  to 
the  contrary  upon  the  company.  The  whole  matter  was  very 
fully  gone  into  by  counsel  in  their  argument  at  the  trial;  the  jury 
dealt  with  the  case  on  this  basis  after  full  argument  as  judges  of 
the  fact;  and,  having  virtually  found  as  a  fact  that  the  scrip  divi- 
dends did  offset  the  notes,  I  am  indisposed  to  nullify  their  ver- 
dict on  that  account. 

The  motion  for  a  new  trial  is  for  these  reasons  denied. 


Kelly  v.  Virginia  Protection  Insurance  Co.     449 

Statement  of  the  case. 


Untied  States  Circuit  Court,  Eastern  District  of  Virginia,  at 

Norfolk,  November  Term,  1878. 

Kelly  v.  Virginia  Protection  Insurance  Company. 

A  plea  to  the  jurisdiction  and  demurrer  thereto  having  been  filed  in  the  State 
court,  and  the  cause  thereupon  removed  under  the  act  of  1875,  before  the 
State  court  had  passed  upon  the  plea : 

Hdd,  that  though  the  plea  was  sufficient  to  have  defeated  the  action  in  the 
State  court,  yet,  inasmuch  as  it  set  out  the  facts  requisite  to  give  jurisdic- 
tion to  the  Federal  court,  the  latter  acquired  jurisdiction  by  removal,  and 
was  bound  to  treat  the  plea  as  if  the  suit  had  been  originally  commenced 
in  the  Federal  court. 

Action  on  a  policy  of  life  insurance  issued  by  the  defendant 
company,  a  corporation  chartered  by  the  State  of  Virginia,  to 
one  Hathaway,  a  resident  of  North  Carolina.  The  plaintiff  is  a 
resident  of  North  Carolina.  The  action  was  brought  in  the  Cor- 
poration Court  of  Norfolk,  and  the  original  process  was  served 
in  that  city,  on  one  Childrey,  agent  of  the  company,  who  resided 
there,  and  through  whose  agency  the  policy  was  issued.  The 
principal  place  of  business  of  the  company  was  at  Richmond,  Va. 
The  defendant  pleaded  to  the  jurisdiction,  averring  its  principal 
office  and  the  residence  of  its  president  to  be  at  Richmond,  where, 
it  is  averred,  the  alleged  cause  of  action  arose.  Demurrer  to  plea. 
The  cause  was  removed  to  this  court  by  the  plaintiff,  at  the  first 
term  at  which  the  cause  could  be  tried,  the  court  below  not  pass- 
ing on  the  plea.  The  defendant  moved  to  dismiss  the  cause  as 
improperly  brought. 

BRIEF  OF  SHARP   AND   HUGHES  FOR  THE  MOTION. 

The  cause  in  its  inception  was  a  nullity  for  want  of  jurisdic- 
tion. The  State  court  could  not  pass  on  the  plea,  for  after  the 
petition  was  filed  for  removal,  its  powers  eo  instanti  ceased.  Dillon 
on  Removals,  67.  Either  the  Federal  court  must  do  so,  or  the 
advantage  of  the  plea  will  be  lost.  As  to  removals :  2  Otto,  19 ; 
4  McLean,  282;  Dillon  on  Removals,  67,  note  107;  lb.  71; 
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lb.  42,  note  53;  15  Wallace,  580;  19  lb.  222,  223;  1  Biss. 
82;  2  Blatchf.  359,  362;  lb.  340;  lb.  107;  3  lb.  112;  lb. 
86;  6  lb.  719. 

Gamett  and  White,  contra. 

HUGHES,  J.— In  Uiiited  States  v.  OUman,  1  Hughes,  313, 
which  could  not  have  been  brought  in  the  United  States  court  by 
original  process,  but  could  be  and  was  brought  originally  in  the 
State  court,  and  was  then  removed  into  the  United  States  Circuit 
Court,  this  court,  following  the  decisions  in  8ayl£8  v.  Insurance 
Company  J  2  Curtis,  212 ;  Barnes  v.  Bank,  5  Blatchf.  107;  Pol- 
lard v.  Dwighty  4  Cranch;  and  ToUans  v.  Sprague,  12  Pet.  339, 
held,  that,  after  the  appearance  of  the  defendant  in  the  State 
court,  the  United  States  Circuit  Court  may  acquire  and  in  that 
case  did  acquire  jurisdiction  by  the  mere  fact  of  removal  in  ac- 
cordance with  the  terms  of  the  act  of  Congress  of  March  3d,  1875. 
The  case  of  Ottraan  differed  from  the  other  cases  just  named,  in 
the  fact  that  in  those  cases  it  was  the  defendant  who  had  moved 
for  removal,  whereas  in  the  Ottman  case  it  was  the  plaintiff  who 
60  moved.  This  fact  was  thought  to  constitute  a  principle, 
especially  as  the  act  of  Congress  giving  a  plaintiff  (who  had 
elected  originally  to  sue  in  the  State  court)  the  right  to  change 
the  forum  by  removal  was  not  passed  until  March  2d,  1867.  14 
Stat,  at  Large,  558.  The  principle  decided  was,  that  where  both 
parties  were  before  the  State  court,  and  the  case  was  one  which 
could,  under  the  act  of  March  3d,  1875,  be  removed  at  the  mo- 
tion of  either  party,  then  the  act  of  removal,  in  pursuance  of  the 
statute,  of  itself  gave  jurisdiction  to  this  court. 

The  case  at  bar  is  undoubtedly  one  of  first  impression.  The 
question  it  presents,  I  think,  falls  within  the  ruling  of  this  court 
in  the  Ottman  case  and  the  authorities  there  cited.  Th^  defend- 
ant had  appeared  and  pleaded ;  the  court  had  not  passed  upon 
any  question  in  the  case,  whether  of  jurisdiction  or  other.  Before  it 
had  done  so  the  cause  was  removed  Into  this  court.  And  the  point 
presented  by  the  plea  to  the  jurisdiction,  and  by  the  demurrer 
thereto,  which  were  both  filed  in  the  State  court,  is,  whether  the 
question  of  jurisdiction,  now  to  be  determined  by  this  court,  is  to 
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be  so  determined  with  reference  to  the  jurisdictional  powers  of  the 
State  court,  or  to  the  jurisdictional  powers  of  this  court.  The  only 
lamp  I  have  to  guide  my  feet  in  the  decision  of  this  new  question 
is  the  act  of  1875,  whose  language  is  (section  3)  that  after  removal 
"  the  cause  shall  then  proceed  as  if  it  had  been  originally  com- 
menced in  the  said  Circuit  Court."  This  language  is  repeated 
in  section  6  of  the  same  act,  with  some  amplification.  That  sec- 
tion is  in  these  words : 

Section  6.  The  Circuit  Court  of  the  United  States  shall,  in  all 
suits  removed  under  the  provisions  of  this  act,  proceed  therein  as  if 
the  suit  had  been  originally  commenced  in  said  Circuit  Court,  and 
the  same  proceedings  had  been  taken  in  such  suit  in  said  Circuit 
Court  as  shall  have  been  bad  therein  in  said  State  court  prior  to  its 
removal. 

This  language  is  too  explicit  to  admit  of  doubt.  I  am  re- 
quired by  it  to  treat  the  original  process  by  which  the  suit  was 
commenced  in  the  State  court,  and  all  the  other  proceedings  and 
pleadings  there,  not  with  reference  to  their  value  in  the  State 
court,  but  as  if  they  had  been  proceedings  in  this  court,  and  with 
reference  to  their  value  as  such.  Now,  the  plea  to  the  jurisdic- 
tion of  the  State  court  is  based  upon  the  allegation  that  the  cause 
of  action  did  not  arise,  and  that  neither  plaintiff  nor  defendant 
resided,  in  the  city  of  Norfolk,  in  whose  Corporation  Court  the 
action  was  brought.  But  the  plea  itself  sets  out  that  the  cause 
of  action  arose  in  Kichmond,  a  city  of  the  Eastern  Judicial  Dis- 
trict of  Virginia ;  that  the  defendant  is  a  citizen  of  Virginia, 
and  of  Richmond ;  and  that  the  plaintiff  iS  a  citizen  of  North 
Carolina.  In  very  words,  this  plea  to  the  jurisdiction  sets  out 
matter  to  show  conclusively  that,  tried  as  if  the  suit  and  its  plead- 
ings had  been  commenced  originally  in  this  court,  this  court  has 
undoubted  jurisdiction.  Under  the  language,  therefore,  of  sec- 
tion 6  of  the  statute  of  March  3d,  1875, 1  am  bound  to  sustain 
the  demurrer  and  overrule  the  plea.     Ordered  accordingly. 
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United  States  OirciiU  Courty  Eastern  District  of  Virginia,  at 

Ru^mondy  December  3d,  1877. 

Cora  A.  Cobb,  E.  H.  Cobb,  A.  L.  Cobb  and  C.  F.  Cobb, 

INFANTS,  SUING  BY  THEIR  NEXT  FRIEND,  L.  R.  EdWARDS, 

V.  The  Globe  Mutual  Life  Insurance  Company. 

In  order  to  remove  a  suit  from  a  State  court  to  a  United  States  court,  under  the 
Judiciary  Act  of  March  3d,  1875,  the  mere  filing  of  the  petition  and  bond 
in  the  State  court  by  the  party  entitled  to  remove  the  suit  is  sufficient ;  and 
the  jurisdiction  to  determine  whether  or  not  the  case  was  removable  and 
was  properly  removed,  and  a  sufficient  bond  given,  is  in  the  United  States 
Circuit  Court,  and  not  in  the  State  court. 

The  United  States  Circuit  Court  in  which  the  copy  of  the  record  of  the  State 
court  in  a  removed  suit  must  be  filed,  and  in  which  the  party  making  the 
removal  must  enter  his  appearance,  is  the  court  held  at  the  place  in  which 
the  suit  in  the  State  court  was  brought,  or  the  place  of  holding  the  United 
States  Court  most  convenient  to  that  place. 

On  the  12th  November,  1877,  the  defendant  company  filed  its 
petition  in  this  court,  of  which  the  following  is  the  material  part: 

Your  petitioner,  The  Globe  Mutual  Life  Insurance  Company,  a 
corporation  duly  incorporated  by  the  laws  of  the  State  of  New  York, 
would  respectfully  represent  to  the  court  that,  on  the  3d  of  August, 
in  the  year  1877,  Cora  A.  Cobb,  Richard  H.  Cobb,  Annie  L.  Cobb 
and  Caroline  F.  Cobb,  by  L.  R.  Edwards,  their  next  frieud,  sued  out 
of  the  Corporation  Court  of  the  city  of  Norfolk,  a'summons  against 
the  petitioner,  wherein  it  was  required  that  the  said  company  should 
answer  a  claim  alleged  to  be  due  to  the  said  plaintiffs  upon  a  policy 
of  insurance  which  the  company  had  issued  upon  the  life  of  one 
Henry  V.  Cobb,  which  said  policy  was  for  the  sum  of  $5000,  al- 
leging also  in  their  declaration  that  the  said  H.  V.  Cobb  bad  departed 
this  life,  and,  therefore,  the  said  policy  is  due  and  forfeited. 

Your  petitioner  would  further  state  to  the  court,  that  William  C. 
Carrington  was  retained  as  counsel  for  the  company  to  attend  to  its 
interests  in  this  cause.  That  the  case  was  duly  proceeded  with  and 
matured  in  the  said  Corporation  Court  of  the  city  of  Norfolk. 

That  the  counsel,  William  C.  Carrington,  was  notified  that  the  case 
was  set  for  trial  on  a  certain  day,  to  wit,  the  14th  of  September, 
1877  ;  that  the  said  Carrington  was  at  that  time  confined  to  his  bed 
by  sickness,  and  had  been  so  for  more  than  two  months  previous  to 
that  time. 
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That  it  ^as  wholly  impossible  for  him  to  attend  the  trial  of  the 
cause  on  that  day. 

That  in  consequence  thereof  he  requested  a  member  of  the  Rich- 
mond bar  to  go  to  Norfolk  and  state  the  condition  in  which  he  was, 
and  to  ask  the  court  for  a  continuance  until  the  next  term  of  said 
court. 

That  the  attorney  went  to  Norfolk  and  stated  that  he  appeared 
not  for  the  company,  but  for  Mr.  Carrington,  who  was  unable  to  at- 
tend. 

The  court  refused  to  continue  until  its  next  term,  but  set  the  cause 
for  hearing  on  the  18th  of  said  month.  It  is  proper  to  state  here 
that  this  last  appointment  was  with  the  consent  of  Mr.  Carrington's 
representative.  That  up  to  this  time  no  plea  bf  any  kind  had  been 
put  in  by  the  company.  When  the  18th  of  September  came,  it  was 
still  impossible  for  Mr.  Carrington  to  appear,  he  being  still  confined 
to  his  bed,  and  he  sent  instructions  to  Messrs.  Mcintosh  &  Brooke 
to  appear  for  the  company,  and  at  the  same  time  requested  them  to 
make  a  motion  for  the  removal  of  the  cause  to  the  United  States 
court,  upon  the  ground  that  the  said  company  was  a  foreign  corpo- 
ration, and,  therefore,  entitled  to  said  removal.  This  motion  the 
court  overruled,  upon  the  ground  that  the  company  having  once  ap- 
peared and  agreed  that  the  cause  should  be  tried  on  a  certain  day, 
thereby  submitted  to  the  jurisdiction,  and  consequently  lost  its  right 
to  a  removal. 

The  following  is  the  clerk's  memorandum  of  proceedings  in  the 
cause  in  the  State  court : 

1877. — August  Rules — Declaration  and  policy  filed  and  common 
order. 

September  Rules. — Common  order  confirmed  and  writ  of  inquiry, 

September  14. — Defendant  appeared  by  attorney,  and  motion  for 
continuance  overruled.  Motion  to  file  two  special  pleas.  Motion 
of  plaintiff  to  reject  special  pleas  sustained,  and  cause  adjourned. 

September  19. — ^Verdict,  judgment,  and  four  bills  of  exceptions. 

September  22. — Fifth  bill  of  exceptions  filed. 

September  Term,  1877,  of  the  Corporation  Court  adjourned  Sep- 
tember 25th,  1877. 

October  9. — Order  of  judge  in  vacation,  suspending  execution  for 
sixty  days  upon  notice  given  and  statement  by  defendant  of  inten- 
tion to  apply  to  Court  of  Appeals  for  writ  of  error. 

October  17,  1877. — Bond  under  above  order  of  9th  October  given 
by  defendant.  Date  of  delivery  of  record  to  defendant's  counsel,  D. 
T.  Brooke,  a  few  days  before  the  7  th  of  November,  1877,  when  the 
same  was  paid  for. 

Teste :  W.  H.  Hunter,  C.  C. 
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Memorandum  of  Defendant's  Counsel. 

Our  recollection  is,  that  the  copy  of  the  record  was  delivered  to 
us  on  Saturday,  3d  of  November,  and  one  of  the  pleas  being  omitted, 
we  returned  the  record  for  correction  Monday,  November  5th,  which 
was  done  at  once,  we  think,  the  same  day. 

McIntosh  <t  Brooke. 

On  12th  of  November,  1877,  a  writ  of  certiorari  was  issued  by 
the  clerk  of  the  United  States  Circuit  Court,  on  application  of 
the  defendant,  to  the  clerk  of  the  Corporation  Court  of  Norfolk, 
returnable  at  Richmond  forthwith.  The  plaintiflP  now  (December 
3d,  1877)  moves  to  quash  the  writ  of  certiorari  and  dismiss  the 
defendant's  petition. 

HUGHES,  J.— The  Constitution  of  the  United  States  extends 
the  judicial  power  of  the  United  States  to  "all  controversies  be- 
tween citizens  of  different  States,"  so  far  as  it  shall  be  vested  by 
act  of  Congress  in  the  United  States  courts.  Section  three  of  the 
Judiciary  Act  of  Congress,  of  March  3d,  1875,  provides  that  any 
suit  in  a  State  court  in  which  there  shall  be  a  controversy  be- 
tween citizens  of  different  States,  and  in  which  the  value  in  con- 
troversy exceeds  $500,  may  be  removed  into  the  Circuit  Court 
of  the  United  States  for  the  district  where  the  suit  is  pending, 
on  the  petition  of  any  party  to  such  suit.  The  act  directs,  that 
if  such  party  fUea  his  petition  for  removal  in  the  State  court  ai 
the  term  ai  which  the  suit  could  be  first  tried  and  before  ih^e  trial, 
and  aho  files  therewith  a  bond,  with  sufficient  security,  for  his  en- 
tering in  said  United  States  Circuit  Court,  on  the  first  day  of  its 
then  next  session,  a  copy  of  the  record  in  such  suit,  and  for  pay- 
ing all  costs  that  may  be  awarded  by  the  said  United  States 
Circuit  Court  if  its  decision  should  be  against  him — it  shall  then 
be  the  duty  of  the  Staie  court  to  accept  said  petition  and  bond, 
and  proceed  no  further  in  such  suit.  It  further  directs  that,  on 
the  said  copy  being  entered  as  aforesaid  in  said  United  States 
Circuit  Court,  the  cause  shall  then  proceed  in  the  same  manner 
as  if  it  had  been  originally  commenced  in  the  said  United  States 
Circuit  Court. 

Section ^ve  provides,  that  if  it  shall  at  any  time  appear  to  the 
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satisfaction  of  said  United  States  Circuit  Court,  etc.,  that  such 
suit  does  not  really  and  substantially  involve  a  controversy  prop- 
erly within  its  jurisdiction,  or  that  the  parties  to  said  suit  have 
been  improperly  or  collusively  made  or  joined  for  the  purpose  of 
creating  a  case  cognizable  or  removable  under  this  act,  the  United 
States  Circuit  Court  shall  proceed  no  further  therein,  but  shall 
dismiss  the  suit,  or  remand  it  to  the  court  from  which  it  was  re- 
moved. 

Section  seven  provides  that  in  the  event  that  the  session  of  the 
United  States  Circuit  Court  held  next  after  the  filing,  in  the 
State  court,  of  the  petition  and  bond  for  removal,  should  com- 
mence earlier  than  twenty  days  thereafter,  then  the  party  obtain- 
ing the  removal  may  have  twenty  days  within  which  to  present 
the  copy  of  the  record  to  the  said  United  States  Circuit  Court. 

This  is  the  latest  enactment  of  Congress  on  the  subject  and  re- 
vises all  previous  acts,  and  repeals  them  so  far  as  they  are  incon- 
sistent with  its  provisions. 

It  will  be  seen  that  the  Constitution  of  the  United  States  gives 
either  party  to  a  controversy,  in  which  the  parties  are  residents  of 
different  States,  the  privilege  of  having  his  rights  determined  by 
a  court  of  the  United  States ;  and  gives  Congress  the  authority 
to  prescribe,  by  law,  how  and  under  what  conditions  that  right 
may  be  exercised,  in  those  cases  w^here  the  suit  has  been  brought 
in  a  State  court. 

Section  three  of  the  Judiciary  Act  of  1875  makes  the  mere 
filing  in  the  State  court,  of  the  petition  and  the  bond,  all  that  is 
necessary  to  stay  the  proceedings  of  the  State  court,  and  makes  it 
"the  duty  of  the  State  court,''  on  this  filing,  to  suspend  its  pro- 
ceedings. 

Section ^re,  in  as  plain  terms  as  the  English  language  affords, 
gives  to  the  United  States  Circuit  Court  complete  jurisdiction  to 
determine  whether  the  suit  was  one  that  could  be  properly  re- 
moved ;  and  to  decide,  after  making  such  determination,  what 
to  do  with  the  suit ;  whether  to  proceed  in  it,  or  to  remand  it  to 
the  State  court,  or  to  dismiss  it  outright. 

Such  is  the  spirit,  such  the  language,  such  the  intention,  and 
such  the  force  and  effect  of  the  act  of  Congress  of  March  3d, 
1875  (p.  470-3,  vol.  18,  United  States  Statutes  at  Large),  which 
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being  passed  in  pursuance  of  the  paramount  organic  law,  is 
thereby,  as  to  this  particular  subject,  paramount  to  any  law  of 
State  enactment  or  adoption,  relating  to  the  jurisdiction  of  the 
State  court. 

By  the  filing  of  the  petition  and  bond  in  the  State  court,  show- 
ing that  the  controversy  is  one  "  between  citizens  of  different 
States,"  the  jurisdiction  of  the  State  court  from  that  moment 
ceases,  and  all  that  that  court  may  do  in  the  matter  afterwards 
is  coram  nonjudice,  null  and  void.  The  question  of  the  suffi- 
ciency of  the  bond  itself,  the  competency  of  the  petition,  the  va- 
lidity of  the  removal,  and  each  and  all  questions  arising  upon 
the  petition,  are  taken  away  by  this  law  from  the  State  court,  and 
reserved  by  section  five  for  the  United  States  Circuit  Court,  to 
be  passed  upon  in  the  exercise  of  the  unembarrassed  and  undi- 
vided jurisdiction  which  this  act  gives  it,  under  the  authority  of 
the  Constitution,  over  all  "  controversies  between  citizens  of  dif- 
ferent States." 

Practically,  the  action  of  the  Corporation  Court  of  Norfolk 
defeated  the  constitutional  right  to  which  the  defendant  company 
in  this  suit  was  entitled, — to  have  its  controversy  tried  and  deter- 
mined in  a  Federal  court. 

The  motion  for  removal  on  the  18th  of  September,  accompa- 
nied by  petition  and  bond,  was  overruled  by  that  court,  although 
it  was  in  time,  being  made  at  the  term  of  the  State  court  '*  at 
which  it  would  be  first  tried,  and  before  the  trial."  I  suppose 
that  court  acted  on  some  law  of  Congress  relating  to  removals  of 
suits,  of  prior  date  to  the  act  of  1875  now  in  force. 

The  mere  fact  that  counsel  not  regularly  employed,  and  acting 
for  the  regular  counsel,  who  was  sick  in  another  city,  had  moved 
for  a  continuance  on  or  about  the  first  day  of  the  term,  had  no 
effect  in  law  on  a  question  of  constitutional  right,  and  could  not 
deprive  the  client  of  the  moving  counsel  of  his  right  to  avail 
himself  of  the  privilege  of  removal  which  he  still  had  upon  filing 
petition  and  bond  cU  that  term  arid  before  a  trial. 

The  effect  of  the  refusal  of  the  State  court  to  allow  the  re- 
moval though  nil  in  law,  yet  practically  resulted  in  putting  the 
defendant  to  the  care  and  labor  and  expense  of  preparing  for  and 
going  through  a  trial,  and  afterwards  of  securing  an  appeal  to 


Cobb  et  al.  t?.  Globe  Mutual  Life  Insurance  Co.    457 

Opinion  of  the  court. 

the  appellate  State  court,  from  the  decision  against  him  of  the 
Corporation  Court  of  Norfolk. 

The  defendant  by  counsel,  in  argument,  avers  that  in  conse- 
quence of  being  thus  preoccupied  and  engaged  with  the  defence 
and  appeal,  it  neglected  to  file  a  copy  of  the  record  of  the  State 
court  in  this  court  within  the  twenty  days  prescribed  by  the  Ju- 
diciary Act  of  1875,  section  five. 

The  record  of  the  State  court  was  not  filed,  either  on  the  Ist 
of  October,  which  was  the  commencement  of  the  term  of  this 
court  at  Richmond,  or  within  twenty  days  from  the  18th  of  Sep- 
tember in  the  court  at  Richmond,  or  in  this  court  on  the  first 
day  of  its  Fall  Term  at  Norfolk,  which  was  the  5th  of  November. 
Not  having  been  filed  within  the  time  allowed  by  law,  the  suit 
has  not  been  removed  to  this  court. 

I  will  say  a  word  passim  as  to  the  place  to  which  the  suit 
should  have  been  removed.  The  suit  having  been  brought  in  the 
State  court  at  Norfolk,  the  proper  place  to  which  it  should  have 
been  removed  was  to  the  United  States  Circuit  Court  at  Nor- 
folk ;  and  the  proper  time  at  which  to  file  the  record  there  was 
at  the  November  Term,  which  commenced  on  the  5th  day  of  that 
month.  The  case  was  not  properly  removable  to  the  United  States 
Circuit  Court  at  Richmond,  the  Fall  Term  of  which  began  on  the 
Ist  of  October.  The  plaintiff  in  the  suit  had  a  right  to  have  the 
suit  heard  in  the  United  States  Circuit  Court  at  the  place  at 
which  it  was  brought,  if  a  United  States  Circuit  Court  was  held 
there ;  and  it  would  have  been  erroneous  for  the  defendant  to 
have  removed  it  to  the  United  States  Circuit  Court  at  Richmond. 

The  copy  of  the  record  of  the  State  court  not  having  been 
filed  in  the  United  States  Circuit  Court  at  Norfolk  before  the 
first  day  of  its  November  Term,  nor  the  defendant's  appearance 
entered  there  on  that  day,  it  follows  that  the  suit  has  not  been 
removed  in  the  manner  prescribed  by  the  Judiciary  Act  of  1875, 
and  this  court  is,  therefore,  ifithout  jurisdiction  to  entertain  or 
proceed  in  it. 

The  fact  that  the  defendant  lost  his  right  of  removal  in  con- 
sequence of  the  action  of  the  State  court,  cannot  operate  in  any 
way  to  confer  upon  this  court  a  jurisdiction  which  was  not  se- 
voL.  III.— 29 
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cured  to  it  by  a  compliance,  on  defendant's  part,  with  the  require- 
ments of  the  act  of  1875.  He  should  have  filed  his  record  and 
entered  his  appearance  on  the  first  day  of  the  November  Term  of 
this  court  at  Norfolk,  independently  of  and  notwithstanding  the 
action  of  the  State  court.  It  is  to  be  regretted  that  the  defendant 
has  lost  a  constitutional  right ;  but  there  is  no  power  of  redress 
lodged  in  this  court  under  the  circumstances  attending  this 
case.  • 

The  right  of  choosing  the  forum  is  given  by  the  Constitution 
and  laws  to  either  party  to  the  controversy.  It  is  the  will  of  the 
party,  expressed  in  the  manner  prescribed  by  law,  which  deter- 
mines the  forum ;  and  his  expression  of  that  \^11  ought  not  to  be 
treated  by  the  State  court  as  an  act  invidious  towards  itself. 
Though  in  form  the  party  chooses  between  courts,  his  choice  is 
really  a  preference  between  a  jury  selected,  as  in  the  United 
States  court,  from  a  large  district  of  country,  and  a  jury  selected, 
as  in  the  State  court,  from  a  single  county  or  town. 

It  is  the  will  of  the  party  to  the  suit,  I  repeat,  which  deter- 
mines the  forum  which  shall  try  and  decide  the  controversy. 
Unless  that  will  is  expressed  to  the  contrary,  the  State  court 
has  full  jurisdiction  of  the  suit  and  of  all  questions  incidental  to 
it.  After  its  expression,  this  full  jurisdiction  passes  by  the  will 
of  the  petitioner,  and  not  by  any  seeking  of  the  Federal  court, 
to  the  Federal  forum.  The  Federal  court  has  then  no  more 
power  to  decline  the  jurisdiction  than  the  State  court  to  retain  it. 
Nothing  could  be  more  unseemly  than  a  struggle  between  the  two 
courts  for  a  jurisdiction  which  the  law  and  Constitution  of  the 
land  makes  subject  alone  to  the  bona  fide  volition  of  either  party 
to  the  controversy. 

For  a  long  time  Congress  gave  this  right  to  the  non-resident 
defendant  alone — not  exhausting  the  power  and  discretion  in- 
trusted to  it  by  the  National  Constitution.  Now,  however,  that 
right  is  given  to  "either  party  "•(section  2,  vol.  18,  Statutes  at 
Large,  p.  471)  to  a  controversy  between  citizens  of  difierent 
States,  whether  resident  or  non-resident,  whether  plaintiff  or  de- 
fendant. The  enlargement  thus  of  this  right  by  Congress  is  in 
pursuance  of  an  express  provision  of  the  National  Constitution 
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as  it  came  from  its  illustrioiia  framers  in  1787,  and  is  not  a  just 
ground  of  criticism  or  complaint  by  any  State  court. 

The  motion  to  quash  the  writ  of  certiorari  and  to  dismiss  de- 
fendant's petition  is,  therefore,  granted. 


United  States  Circuit  Courtf  Eastern  Didrict  of  Vtrginiay  at  Nor- 
folk, 8th  January,  1879. 

Stewart  &  Tucker  t?.  Gogorza's  Sons. 

The  mechanics'  lien  law  of  Virginia  does  not  apply  to  ships  while  in  tlie  process 
of  being  built  in  a  public  shipbuilder's  yard,  under  a  contract  by  which 
the  ships  were  the  property  of  the  owners  and  not'  of  the  builder  from  the 
laying  of  the  keels,  in  favor  of  materialmen  who  gave  credit  to  the 
builder  and  not  to  the  ships. 

In  chancery,  on  attachment  process,  under  claim  of  lien  by 
lumber  dealers,  and  against  non-resident  defendants. 

Godwin  &  Crocker  and  Parker  &  Allen,  counsel  for  plaintiffs. 

Gamett  &  White  and  Charles  Sharp,  counsel  for  defendants. 

George  W.  Beach  was,  in  1877,  a  shipbuilder  in  Norfolk,  con- 
ducting a  shipbuilder's  yard  and  an  iron-works  adjacent.  In 
the  winter  and  spring  of  that  year  he  was  engaged  in  building 
two  brigs  for  the  defendants,  Gogorza's  Sons,  and  one  or  two  or 
more  other  vessels  for  other  persons.  Under  his  contract  with 
Gogorza's  Sons  they  were  to  be  owners  of  the  two  brigs  from  the 
commencement  of  work  upon  them,  and  were  to  make  payments 
to  him  for  the  value  of  the  work  and  material  as  it  progressed. 
These  payments  were  punctually  made  as  agreed.  The  defend- 
ants were  then,  as  they  are  now,  residents  of  New  York  city. 

Beach  ordered  a  bill  of  lumber  and  timber  from  the  plaintiffs, 
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Stewart  &  Tucker,  which  was  delivered  in  April,  1877.  Another 
bill  was  ordered,  which  was  delivered  on  the  19th  May  follow- 
ing. Beach  made  some  mention,  at  the  time  of  ordering  one  or 
the  other  lota  of  this  lumber,  of  his  desire  or  intention  to  use  it 
in  one  or  the  other  of  the  defendants'  brigs.  All  transactions  of 
the  sort  between  Beach  and  the  plaintiffs  ceased  with  the  delivery 
of  May  19th.  Beach  was  to  have  paid  for  the  lumber  in  cash, 
but  in  fact  he  paid  only  about  a  fourth  or  less  of  the  amount  in 
money.  He  gave  negotiable  notes  for  the  rest  of  the  money  due, 
namely,  two  notes  for  $500  each,  and  one  for  $34r3.18,  dated  re- 
spectively on  the  18th  and  25th  of  April,  and  on  the  18th  June, 
1877,  payable  respectively  forty,  sixty,  and  thirty  days  after  their 
dates.  One  of  the  notes  for  $500  was  passed  off  by  Stewart  & 
Tucker  by  discount  to  a  third  person,  and  was  not  their  property 
at  the  time  of  the  commencement  of  this  suit.  On  one  of  the 
other  notes  a  payment  of  $100  was  made.  Except  as  to  this 
latter  credit,  the  notes  are  all  due,  and  this  siiit  is  brought  to  re- 
cover the  amount  of  them,  not  from  Beach,  but  from  the  defend- 
ants, Gogorza's  Sons. 

It  is  not  pretended  that  the  plaintiffs  furnished  this  material 
on  the  credit  of  the  vessel,  which  they  have  attached,  or  of  the 
defendants.  On  the  24th  of  November,  1877,  Stewart  &  Tucker 
drew  off  an  account  of  their  claim  against  Beach,  made  affidavit 
to  it,  and  filed  it  as  a  claim  of  lien  upon  the  Harriet  G.  (one  of 
the  brigs  named),  in  the  clerk's  office  of  the  County  Court  of  Nor- 
folk County,  conforming  thereby  to  the  provisions  of  the  4th 
section  of  chapter  115  of  the  Code  of  Virginia,  amended  by  chap- 
ter 357,' p.  437,  of  the  Acts  of  Assembly  for  1874-6.  It  is  in 
proof  that  a  considerable  part  of  the  lumber  and  timber  furnished 
by  Stewart  &  Tucker  went  into  other  vessels  than  the  Harriet 
G.;  that  a  portion  of  it  was  unfit  for  use  and  was  not  used  in 
building  vessels ;  that  some  of  it  passed  to  Beach's  assignee  in 
bankruptcy  after  his  adjudication  as  a  bankrupt,  in  August,  1877, 
and  was  sold  by  the  assignee;  and  that  only  the  better  portion  of 
it,  probably  not  the  larger  portion,  went  into  the  Harriet  G. 

The  suit  is  a  proceeding  in  chancery  commenced  by  process  of 
attachment  in  reni,  issued  against  and  served  on  the  brig  Har- 
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riet  G.,  which  was  replevied  by  the  defendants  on  bond.  The 
bill  makes  Gogorza's  Sons  defendants,  and  proceeds  against  them 
as  non-residents.     It  does  not  make  Beach  a  defendant. 

The  object  of  the  suit  is  to  recover  from  the  defendants  a 
debt  due  by  Beach,  by  subjecting  the  defendants'  property  to 
an  alleged  Hen  for  the  amount  now  represented  by  the  nego- 
tiable notes  that  have  been  described.  No  judgment  has  ever 
been  obtained  by  the  plaintiffs  against  Beach  for  the  amount 
of  the  notes.  The  plaintiffs  did  not  prove  the  claim  in  Beach's 
bankruptcy.  That  the  amount  of  the  notes  is  due  from  Beach 
to  the  plaintiffs  has  never  been  determined  judicially,  or  reduced 
in  any  manner,  form,  or  proceeding',  to  judicial  certainty.  The 
notes  of  Beach  to  the  plaintiffs  are  a  mere  matter  in  paisy  in 
which  the  defendants  have  no  privity,  and  for  which  they  are 
under  no  sort  of  personal  responsibility,  legal,  equitable,  or  moral. 

HUGHES,  J. — The  object  of  this  proceeding  is  to  subject 
Gogorza's  Sons  to  this  debt,  through  a  claim  of  lien  upon  a  vessel 
of  theirs,  into  which  some  of  the  timber  which  was  the  subject  of 
the  debt  of  Beach  was  put  by  Beach  as  a  shipbuilder  conducting 
a  public  shipbuilder's  yard,  to  whom  the  lumber  was  delivered 
on  contract  to  pay  cash  for  it,  and  not  on  the  credit  of  the  vessel 
or  of  the  defendants. 

The  proceeding  is  founded  on  the  third  and  fourth  sections  of 
chapter  115  of  the  Code  as  amended;  which  chapter  treats  "of 
the  lien  on  land  for  purchase-money,  or  of  mechanics  and  others 
for  buildings  erected  or  repaired,  and  of  liens  on  crops  for  ad- 
vances." The  plaintiffs  rely  solely  upon  the  provisions  of  that 
chapter. 

It  need  not  be  stated  that  a  statute  treating  of  the  lien  on  land 
or  for  buildings  erected  or  repaired,  vouched  in  support  of  a  claim 
like  the  present  one,  of  a  lien  on  a  ship  on  the  stocks,  should  in 
the  interest  of  the  freedom  of  contracts  and  of  commerce  be 
strictly  construed. 

It  has  been  held  on  more  than  one  occasion  by  this  court,  that 
the  provisions  of  the  chapter  of  the  Code  of  Virginia  just  men- 
tioned apply  only  to  buildings,  improvements,  and  property  con- 
nected with  and  appurtenant  to  real  estate,  savoring  of  the  realty. 
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and  that  they  do  not  apply  to  mere  personalty,  mere  chattels.  If 
it  were  otherwise  the  greatest  injury  would  be  inflicted  on  the 
innocent  purchaser  of  personal  property ;  and  the  most  serious 
embarrassment  and  obstruction  would  be  introduced  into  all  the 
ordinary  transactions  between  citizen  and  citizen.  A  farmer 
could  not  purchase  safely  a  wagon,  or  a  plough,  or  a  wheelbarrow 
from  a  wheelwright,  without  first  going  to  the  clerk's  office  of  his 
county  and  ascertaining  whether  a  claim  of  lien  had  been  filed 
there  by  the  mechanic  who  might  have  worked  on  the  article,  or 
the  materialman  who  might  have  furnished  the  wood  or  iron 
used  in  its  construction.  I  do  not  think  that  any  other  construc- 
tion of  the  provisions  of  chapter  115  than  that  just  indicated, 
which  is,  indeed,  implied  in  the  title  of  the  chapter  itself,  is  ad- 
missible logically,  or  could  be  enforced  in  practice.  Arid  there- 
fore it  is  hardly  necessary  for  me  to  do  more  than  hold  that  the 
claim  of  lien  filed  against  this  brig  by  the  plaintiffs,  on  the  24th 
of  November,  1877,  under  section/our  of  the  chapter  of  the  Code 
under  review,  does  not  establish  a  lien  upon  a  ship  on  the  stocks, 
such  a  structure  not  being  a  "building"  erected  on  land,  or  an 
"improvement,"  or  "property,"  connected  permanently  with 
land  according  to  what  seems  to  me  to  be  the  necessary  intend- 
ment of  that  chapter  of  the  Code. 

But  this  claim  of  lien  could  not  be  allowed,  even  if  we  could 
treat  the  chapter  as  covering  personal  property  not  connected 
with  or  savoring  of  the  realty. 

Section  fourth  requires  any  person  furnishing  material  about  a 
building  for  a  general  contractor,  in  order  to  make  good  his  lien, 
to  file  within  thirty  days  after  the  completion  of  the  work,  on  affi- 
davit, a  true  account  of  the  materials  furnished,  in  the  clerk's 
office  of  the  County  Court  of  the  county.  The  materials  claimed 
in  this  suit  were  furnished  and  the  "  work  "  of  delivering  them 
completed  on  the  19th  day  of  May,  1877,  and  the  plaintiffs'  ac- 
count and  claim  of  lien  were  not  filed  until  the  24th  of  Novem- 
ber, 1877,  which  was  too  late,  not  being  within  thirty  days. 

This  omission  is  not  cured  by  section  7th  of  chapter  115  of 
the  Code,  giving  a  longer  time  for  filing  the  claim  of  lien  in  cases 
where  the  "  contractor  "  gives  credit  on  payments  for  a  "  build- 
ing."    The  contractor  there  meant  can  be  only  the  contractor  for 
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the  building,  and  the  credits  contemplated  are  credits  given  to 
the  owner  or  person  for  whom  the  building  is  constructed.  Here 
the  contractor,  Beach,  received  credit  from  Stewart  &  Tucker, 
and  did  not  ^ive  it  to  Gogorza's  Sons.  Here  the  owner  of  the 
"  building,"  Gogorza's  Sons,  were  all  the  while  in  advance  in 
their  payments,  and  not  receiving  credits  on  any  of  them. 

Nor  have  the  plaintiffs  brought  their  case  within  the  terms  of 
the  fifth  section  of  this  chapter  of  the  Code,  which  requires  of  sub- 
contractors and  materialmen,  in  addition  to  the  requirements  of 
section /ouHA,  that  they  shall,  besides  filing  their  claim  of  lien 
within  thirty  days  after  the  completion  of  their  "  work,"  notify  the 
owner  of  the  "  building  "  of  the  amount  of  their  claim  for  mate- 
rials within  twenty  days  after  the  " building"  is  completed.  It 
is  not  pretended  that  this  provision  of  law  has  been  complied 
with.  The  claim  of  the  plaintiffs,  therefore,  is  not  good,  even  in 
view  of  the  requirements  of  chapter  115. 

On  the  merits  also  the  case  is  against  them.  The  Code  re- 
quires by  necessary  implication  that  the  materials  furnished  by 
a  lumberman  shall  be  furnished  specifically  for  a  building,  and 
must  be  used  in  its  construction.  This  luml>er  and  timber  was 
furnished  to  a  shipbuilder  engaged  in  building  several  vessels, 
and  the  shipbuilder  was  at  liberty,  under  his  engagement  with 
the  plaintiffs,  to  put  their  stuff  into  any  of  the  vessels  he  was 
constructing,  or  to  sell  it,  or  to  ship  it  off  without  using  it. 
Surely  the  mere  casual  mention  of  his  desire  or  intention  to  us<^ 
the  lumber  in  two  brigs,  at  the  time  of  ordering  it,  without  any 
stipulation  direct  or  indirect  that  he  should  use  it  only  in  those 
brigs,  cannot  bind  an  owner  hundreds  of  miles  distant  to  pay  to 
the  lumber  dealer  the  price  of  timber  bought  for  use  and  used 
indiscriminately  in  that  and  other  vessels. 

On  the  law  and  the  merits  the  bill  must  be  dismissed,  and  I 
will  sign  a  decree  to  ihat  effect. 
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In  the  Circuit  Court  of  the  United  States,  for  the  District  of 

Maryland,  ai  Baltimore, 

Charles  D.  Milbourne  and  William  McGee  t?.  Schooner 
Daniel  Augusta,  and  William  H.  Vickers  and  Wil- 
liam J.  Carroll  v.  Schooner  Daniel  Augusta. 

What  work,  material,  and  supplies  are,  and  what  are  not  liens  upon  a  domestic 
vessel  under  the  law  of  Maryland  and  the  decision  of  the  United  States 
Supreme  Court  in  the  Lottawana  case. 

In  admiralty.     Appeals  from  the  District  Court. 

BOND,  J. — These  are  two  libels,  filed  by  citizens  of  Maryland, 
to  enforce  a  statutory  lien,  given  by  section  44  of  article  61  of  the 
Maryland  Code  of  Public  Laws,  against  a  domestic  vessel  in  a 
home  port. 

The  section  is  as  follows : 

All  boats  or  vessels  of  any  kind  whatsoever  used  or  intended  to 
be  used  on  the  waters  of  the  Chesapeake  Bay  and  its  tributaries,  the 
Chesapeake  and  Ohio  Canal,  and  other  waters  of  this  State,  as  car- 
riers of  freight  or  passengers,  and  all  other  boats  or  vessels  belonging 
in  this  State,  shall  be  subject  to  a  lien  and  bound  for  the  payment 
thereof  as  preferred  debt  for  all  debts  due  to  boatbuildera,  mechanics, 
merchants,  farmers,  or  other  persons,  from  the  owners,  masters,  or  cap- 
tains, or  other  agents  of  such  boats  or  vessels /or  m>aterials  furnished 
or  work  done  in  the  building,  repairing, *or  equipping  the  same. 

The  first  libel  claims  to  have  a  lien  under  this  section  of  the 
Code  for  repairing  and  furnishing  the  materials  to  repair  a  new 
topsail,  mainsail,  foresail,  and  jib,  and  for  a  large  amount  of  rope 
and  tackle  furnished  for  the  schooner's  repair  and  use.  The  re- 
quirements of  the  Code  of  Maryland  relating  to  the  manner  of 
acquiring  a  lien  of  this  kind  have  all  been  complied  with.  There 
was  a  mortgage  on  the  schooner  properly  recorded,  amounting  to 
one  thousand  dollars  without  interest. 

We  can  see  no  reason  why  the  decree  of  the  District  Court, 
which  held  the  schooner  responsible  for  the  repairs  and  materials 
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furnished  by  the  libellants,  should  not  be  affirmed.  The  mate- 
rials furnished  went  into  and  became  a  part  of  the  schooner.  The 
work  and  labor  charged  for  were  done  in  working  the  new  mate- 
rial into  the  schooner.  Since  the  case  of  the  Lottawana,  21  Wal- 
lace, there  can  be  no  doubt  of  the  power  of  a  court  of  admiralty 
to  enforce  a  lien  given  by  a  State  statute  upon  a  domestic  vessel 
in  a  home  port.  The  debt  set  out  in  the  libel  is  within  the  words 
of  the  Maryland  statute.  It  is  due  to  a  "  mechanic  "  and  "  mer- 
chant," and  is  for  "  materials  furnished  "  and  "  work  done,"  in 
"repairing"  and  "equipping"  the  schooner. 

The  second  libel  is  for  groceries  furnished  to  the  schooner. 
There  is  no  dispute  about  the  account.  The  only  question  is 
whether  or  not  there  can  be  a  lien  under  the  Maryland  statute 
for  supplies  furnished  to  a  domestic  ship  in  her  home  port.  In 
the  Code  of  Maryland  this  lien  is  found  under  the  title  mechan- 
ics' lien.  Originally  mechanics  alone  were  protected  under  it,  but 
from  time  to  time  its  scope  has  been  widened  until  now  its  terms, 
as  we  see  from  its  recital  above,  embrace  boatbuilders,  mechanics, 
merchants,  farmers,  or  other  persons.  Still  the  idea  of  the  law 
that  the  lien  should  be  for  something  which  tended  to  increase 
or  create  the  rem  upon  which  the  lien  attached  has  been  preserved. 
For  though  the  lien  is  given  not  only  to  mechanics  and  mate- 
rialmen, but  to  other  persons,  it  is  only  so  given  for  materials 
furnished  or  work  done  in  building,  repairing,  or  equipping  the 
vessel.  The  lien  will  cut  out  a  mortgage,  though  prior  in  date, 
if  unrecorded,  and  justly,  for  the  theory  of  the  law  is  that  the  me- 
chanic or  materialman  has  added  something,  by  goods  furnished 
or  work  done  on  the  vessel,  which  the  mortgage  did  not  embrace, 
for  they  were  not  there  when  it  was  executed.  The  articles  men- 
tioned in  the  libel  in  this  case  are  not  materials  furnished  in  re- 
pairing or  building  the  ship.  They  are  supplies  furnished  her 
crew.  They  never  became  a  part  of  the  rem  upon  which  the 
libel  is  laid.  They  are  no  part  of  the  equipments  of  the  ship,  for 
the  word  equipment  refers  only  to  something  in  her  which  goes 
to  make  her  a  complete  ship  qua  ship,  and  not  to  that  which  is 
necessary  to  the  comfort  and  support  of  the  crew.  A  ship  is  fully 
equipped  when  she  floats  complete  as  a  ship  without  a  crew,  to 
say  nothing  of  what  they  are  to  eat.     A  soldier  is  fully  equipped 
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as  a  soldier  when  he  has  his  clothing  and  arms.  His  haversack, 
which  is  part  of  his  equipment,  may  have  no  rations  in  it.  The 
water-cask  of  this  schooner  was  a  part  of  her  equipment.  It  was 
part  of  her.  The  water  in  it  was  part  of  her  supplies,  not  her 
equipment.  For  these  reasons  we  think  the  decree  of  the  Dis- 
trict Court  in  this  case  should  be  reversed. 

Decrees  will  be  signed  in  accordance  with  this  opinion. 


In  the  District  C(mrtfor  Maryland^  at  Baltimore,  1877. 
The  United  States  v.  John  E.  Bennett. 

The  law  of  the  United  States  (especially  section  5347  of  the  United  States  Re- 
vised Statutes)  follows  an  American  vessel  wherever  she  may  be  on  navi- 
gable waters,  so  that  an  ofiPenee  committed  on  board  such  vessel  is  an  offence 
against  the  United  States,  though  the  vessel  be  in  the  harbor  or  river  of  a 
foreign  country. 

The  defendant  was  indicted  for  a  violation  of  the  5347th  section 
of  the  Revised  Statutes,  which  punishes  any  ofl5cer  of  any  Ameri- 
can vessel  on  the  high  seas,  or  on  any  other  waters  within  the  ad- 
miralty and  maritime  jurisdiction  of  the  United  States,  who,  under 
the  conditions  as  to  malice  expressed  in  the  section,  beats,  or  im- 
prisons, or  inflicts  cruel  punishment  on  any  of  the  crew  of  such 
vessel. 

The  indictment  alleged  that  the  offence  was  committed  on  board 
of  the  American  ship  Macaulay  on  certain  waters  (other  than  the 
high  seas)  within  the  admiralty  and  maritime  jurisdiction  of  the 
United  States,. to  wit:  those  of  the  tidal  river  called  the 
Garonne,  near  the  city  of  Bordeaux,  in  the  Republic  of  France. 

To  this  indictment  the  defendant  demurred.  On  the  argument 
of  the  demurrer  it  was  agreed  that  at  the  time  of  the  offence 
charged  .the  vessel  was  in  the  river  Garonne,  lying  close  and 
fastened  to  a  wharf  built  along  the  bank  of  the  river,  which  runs 
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past  the  city,  and  the  wharf  in  question,  as  well  as  all  the  wharves, 
being  built  along  the  river-bank. 

It  was  contended  by  the  defendant's  counsel:  "That  the  river 
being  in  a  foreign  country  the  vessel  was  not  on  waters  within 
the  admiralty  and  maritime  jurisdiction  of  the  United  States. 
That  the  5th  section  of  the  act  of  1825,  ch.  65,  had  been  omitted 
from  the  Revised  Statutes."  This  section  of  the  act  of  1825  pro- 
vided :  "  That  any  offence  committed  on  any  American  vessel 
while  lying  in  a  place  within  the  jurisdiction  of  any  foreign  state 
by  any  person  belonging  to  the  ship's  company  or  pa&sengers 
should  be  cognizable  by  the  proper  Circuit  Court  of  the  United 
States,  as  if  the  offence  had  been  committed  on  board  the  vessel 
on  the  high  seas ;  Provided,  That  if  by  a  proper  court  of  the  for- 
eign state  the  offender  had  been  acquitted  or  convicted,  he  should 
not  be  again  tried  by  the  United  States."  It  was  also  contended 
for  defendant,  that  this  omission  had  repealed  all  law  by  ^hich 
the  United  States  could  punish  an  offence  committed  upon  an 
American  vessel  not  on  the  high  seas,  or  on  an  arm  of  the  sea, 
or  on  waters  within  the  territory  of  the  United  States,  but  on 
waters  within  the  territory  of  a  foreign  state. 

The  omission  of  this  section  of  the  act  of  1825  from  the  Re- 
vised  Statutes  was  admitted. 

It  was  contended  for  the  United  States :  "  That  the  law  of  the 
United  States  followed  persons  on  board  an  American  vessel 
wherever  she  might  be  on  navigable  waters,  and  that  the  offence 
in  this  case  was  committed  on  waters  within  the  admiralty  and 
maritime  jurisdiction  of  the  United  States  in  this,  'That  the 
waters  floating  the  vessel  became  within  such  jurisdiction  by  vir- 
tue of  the  jurisdiction  of  the  United  States  over  the  vessel  and 
her  company,  and  to  that  extent.' " 

District  Judge  Giles  delivered  a  short  oral  opinion  in  which 
he  concurred  with  the  views  of  the  district  attorney,  and  decided 
that  the  offence  was  within  the  5347th  section  of  the  Revised 
Statutes,  notwithstanding  the  omission  from  the  Revised  Statutes 
of  the  5th  section  of  the  act  of  1825,  which  section  he  held  to  be 
declarative  and  for  greater  certainty,  and  overruled  the  demurrer. 
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Archibald  Stirling ,  Jr.^  United  States  Attorney,  for  the  United 
States. 

TF.  Fdl  Giles,  Jr.,  for  the  defendant. 

Note. — ^In  a  similar  case  tried  before  me  in  Baltimore,  in 

March,  1879,  while  holding  court  for  Judge  Giles,  I  expressed   . 

a  doubt  whether  the  decision  in  the  foregoing  case  had  not  gone 

too  far,  but,  inasmuch  as  I  was  holding  the  court  for  Judge  Giles, 

I  followed  his  ruling. 

Ro.  W.  Hughes. 


United  States  District  Court,  District  of  Maryland,  March,  1879. 
Nathaniel  Guibert  &  Sons  t?.  British  Ship  George  Bell. 

The  statutory  rules  of  navigation,  as  to  fog-bells  and  fog-horns,  must  not  be 

construed  to  excuse  the  faults  of  bad  seamanship. 
A  vessel  must  not  sail  in  a  fog  with  too  much  canvas  to  allow  of  prompt 

manoeuvring  to  avoid  collision  with  craft  lying  at  anchor. 
The  presumption  of  fault  is  conclusive  against  vessels  sailing  with  too  much 

canvas  in  a  fog  in  fishing  waters,  and  colliding  with  vessels  at  anchor  where 

there  is  no  vis  major. 

In  admiralty.     Libel  for  collision. 

Messrs.  Brown  and  Brune,  for  the  libellants. 

Messrs.  Brown  and  Smith,  for  the  respondents. 

The  facts  of  the  case  and  the  questions  of  law  raised  appear  in 
the  opinion  of  the  court,  which  was  as  fpllows : 

HUGHES,  J. — ^This  is  a  libel  of  a  British  ship  by  citizens  of 
the  French  Kepublic,  for  damages  sustained  from  a  collision  on 
the  high  seas.  It  is  a  case  purely  international,  and  is  to  be  de- 
termined by  the  principles  of  general  law  applicable  to  torts  in 
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admiralty.  France  and  England,  as  well  as  the  United  States 
and  all  maritime  states  of  any  repute,  have  adopted,  as  a  part  of 
the  general  admiralty  law,  a  well-known  series  of  rules  of  navi- 
gation for  the  prevention  of  collisions  at  sea.  The  regulations 
thus  generally  adopted  had  been  first  promulgated  by  act  of  the 
British  Parliament  in  1862.  Though  statutory,  they  are  an  in- 
ternational code,  obligatory  upon  all  mariners,  which  the  admi- 
ralty courts  of  the  world  are  bound  to  enforce. 

Before  stating  such  of  these  rules  as  govern  the  present  case,  I 
will  set  out  the  leading  facts  of  the  collision  which  is  the  subject 
of  this  libel,  as  I  have  gathered  them  from  the  voluminous,  and 
in  many  respects  conflicting,  testimony  which  has  been  read  at 
bar  from  depositions  taken  on  either  side. 

The  French  brig  Briha,  a  fishing  vessel  of  130  tons,  was  an- 
chored on  the  Grand  Bank  of  Newfoundland,  latitude  45°  54', 
longitude  52°  43',  on  the  9th  of  August  last,  with  a  crew  of 
twenty-one  men.  At  half-past  five  o^clock  on  that  morning,  one 
hour  after  sunrise,  she  was  run  into  by  the  British  ship  George 
Bell  of  1100  tons,  and  sunk  with  all  the  effects  on  board,  and 
the  loss  of  two  of  her  crew. 

At  half  after  four  she  had  sent  out  her  two  fishing  boats,  each 
with  seven  men,  on  their  daily  duty  of  examining  the  lines  which 
were  used  in  their  business,  and  which  were  attached  to  buoys 
set  at  distances  of  half  a  mile  to  a  mile  or  more  on  each  side  of 
the  vessel.  Seven  men  remained  on  the  brig,  among  whom  was 
the  captain.  These  were  all  on  deck  after  the  departure  of  the 
boats.  There  was  a  breeze  from  the  southwest,  and  the  brig  at 
anchor  was  heading  to  that  point.  There  was  a  pretty  heavy 
fog,  but  it  was  not  so  dense  as  to  prevent  an  object  as  large  as 
the  brig  from  being  seen  at  a  distance  of  three  hundred  yards  or 
more,  an  hour  after  sunrise.  At  a  moment  five  to  ten  minutes 
before  half-past  five,  the  men  on  deck  of  the  brig  saw  in  the 
direction  of  the  sun  a  ship,  apparently  under  full  sail,  heading 
N.  by  W.,  making  directly  towards  them.  Under  the  master's 
direction,  one  of  them  rang  the  bell,  and  another  began  to  blow 
the  fog-horn,  to  give  warning  to  the  ship.  She  seemed  to  pay 
no  attention  to  these  signals,  took  down  no  sail,  and  made 
no  manoeuvre  to  change  her  course;  but  came  on  bearing  right 
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across  the  brig.  She  was  on  the  port  tack  and  close-hauled 
within  six  or  seven  points  of  the  wind.  The  men  on  the  brig 
became  more  and  more  alarmed,  blew  the  horn,  and  rang  the 
bell  repeatedly,  and  in  addition  shouted  and  gesticulated  with  all 
their  might.  But  the  ship  came  steadily  on  without  changing 
her  course  or  slacking  her  speed  until  within  a  few  yards  of  the 
brig,  when  she  paid  off  to  the  starboard,  thereby,  instead  of 
striking  the  brig  amidships,  striking  her  on  her  port-quarter  at 
an  angle  of  about  forty-five  degrees.  The  collision  was  at  half- 
past  five,  an  hour  afler  sunrise. 

The  brig  foundered  and  sank  in  the  course  of  twenty  or  thirty 
minutes,  carrying  down  all  she  had  on  board,  including  the  men's 
clothing.  The  ship  passed  on  for  half  a  mile,  or  a  mile  or  more, 
and  then  hove  to.  A  raft  was  constructed  by  the  men  on  board 
the  brig,  on  which  all  saved  themselves  but  two.  These  two 
were  drowned  and  lost.  The  rest  of  the  crew  were  taken  up  by 
the  colliding  vessel,  which  proved  to  be  the  British  ship  George 
Bell,  and  by  another  vessel  which  was  passing  near,  and  which 
proved  to  be  the  British  ship  St.  George. 

When  the  George  Bell  struck  the  brig,  her  master  did  not  sup- 
pose any  serious  damage  had  been  done;  and  his  ship  passed  on 
for  some  distance  until  the  brig  was  left  out  of  sight.  But  just 
then  there  was  a  sudden  lifting  of  the  fog,  when  the  master  of 
the  ship,  discovering  that  the  brig  was  in  distress,  hove  his  ves- 
sel to,  and  sent  assistance. 

Such  are  the  leading  facts  of  the  case.  It  was  a  collision  in 
the  open  sea,  in  daylight,  by  a  ship  under  full  sail,  with  a  ve^el 
at  anchor.  Prima  facie,  the  ship  is  liable  for  the  damages;  but 
the  defence  set  up  by  the  respondent  is, 

1st.  Fault  on  the  part  of  the  brig  in  not  having  rung  her  bell 
before  the  collision,  as  required  by  rule  10  of  the  British  r^u- 
lations  (our  American  rule  15)  of  vessels  at  anchor  in  a  fog; 
and, 

2d.  Inevitable  accident ;  in  that  the  ship  had  not  timely  warn- 
ing from  the  brig's  fog-bell  of  the  brig's  position. 

I  will  first  state  the  law  applicable  to  such  cases  as  this.  It 
is  well  settled  by  the  courts,  that  where  a  collision  happens  be- 
tween a  vessel  under  way  and  another  at  anchor,  the  presump- 
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tion  of  fault  is  against  the  vessel  in  motion,  and  that  the  burden 
is  upon  her  of  proving  fault  in  the  other  vessel.  Bill  v.  Smith, 
39  Connecticut,  206 ;  Parsons's  Maritime  Law,  201 ;  The  Lady 
Franklin,  Lowell,  220,  and  numerous  cases,  English  and  Amer- 
ican, there  cited.  In  the  case  of  The  Granite  State,  3  Wallace, 
310,  the  Supreme  Court  of  the  United  States  go  as  far  as  to  say, 
nem.  con,,  that  where  there  is  no  ma  major,  the  fact  of  collision 
with  a  stationary  vessel  is  conclusive  evidence  of  &ult  on  the  part 
of  the  moving  vessel,  and  this  is  undoubtedly  the  law  whenever 
the  stationary  vessel  is  where  she  has  a  right  to  be. 

It  is  true  that  rule  10  (our  rule  15)  requires  vessels  at  anchor 
in  a  fog  to  ring  their  bells  every  five  minutes ;  but  it  is  also  true 
that  if  the  failure  to  do  so,  in  any  particular  case,  is  not  proved 
by  the  moving  vessel  to  have  "  contributed  "  to,  that  is,  to  have 
been  the  cause  of  the  accident,  then  the  moving  vessel  is  liable, 
notwithstanding  the  failure.  The  rule  of  navigation  in  question 
is  a  general  command  to  mariners  emanating  from  the  law-mak- 
ing power,  and  not  a  judicial  determination  in  advance  for  every 
case  of  actual  liability.  Indeed,  section  29  of  the  British  Mer- 
chant Shipping  Amendment  Act  of  1862,  requires,  by  necessary 
implication,  that  in  case  of  collision,  it  shall  be  proved  that  the 
accident  was  in  fact  occasioned  by  the  non-observance  of  the  ap- 
propriate regulations,  in  order  to  fix  liability  upon  the  vessel  not 
observing  the  rule.  Moreover  rule  20  provides  that  the  statu- 
tory regulations  shall  not  be  construed  as  exonerating  any  ves- 
sel from  the  consequences  of  any  neglect  of  any  precautions 
which  may  be  required  by  the  ordinary  practice  of  seamen  or  by 
the  special  circumstances  of  each  case.  And  the  Supreme  Court 
of  the  United  States  in  the  case  of  The  Grace  Girdkr,  7  Wal- 
lace, 203,  say,  that  the  statutory  rules  of  navigation  shall  not  be 
construed  to  excuse  the  fault  of  bad  seamanship,  or  warrant  the 
neglect  of  any  proper  precautions  by  a  vessel  moving  under  cir- 
cumstances requiring  such  precautions  to  be  taken.  Nay,  more, 
rule  19  (our  rule  24)  authorizes  the  non-observance  and  viola- 
tion of  any  particular  rule  where  such  departure  is  rendered 
necessary  to  avoid  immediate  danger. 

In  the  light  of  the  law  thus  explained,  the  case  at  bar  depends 
upon  two  questions,  viz. : 
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1st.  Did  the  brig  neglect  to  ring  her  fog-bell  as  required  by 
rule  10;  and,  if  so,  did  that  neglect  in  great  or  less  degree  cause 
the  collision  ?  and 

2d.  If  not,  did  the  collision  occur  in  consequence  of  faulty 
management  on  the  part  of  the  ship,  or  by  inevitable  accident? 

The  weight  of  the  evidence  in  this  cause  is  to  the  effect  that 
the  night  preceding  the  collision  had  been  foggy  and  that  the 
fog  continued  for  more  than  an  hour  after  sunrise.  It  was,  there- 
fore, the  duty  of  the  brig  to  ring  her  fog-bell  every  five  minutes 
during  the  night  and  up  to  the  time  of  the  collision.  I  do  not 
think  she  is  proved  to  have  done  so  during  the  night ;  but  it  is 
proved  that  she  did  so  during  the  time  the  George  Bell  was 
within  hearing  of  her  bell.  The  ship  was  to  windward  of  her, 
and  it  is  proved  that  a  bell  in  those  waters  does  not  sound  as  far 
to  the  windward  as  a  horn.  The  brig's  bell  was  sounded  full 
five  minutes  before  the  collision ;  it  was  repeatedly  sounded  du- 
ring the  period  of  five  minutes. 

The  weight  of  evidence  is  to  the  effect  that  the  ship  was  moving 
at  the  rate  of  five  knots  an  hour,  which  was  a  rate  that  would 
place  the  ship  seven  hundred  and  thirty-three  yards  from  the 
brig  at  the  time  she  was  first  seen  and  the  fog-bell  was  first  rung. 
The  ship  being  to  windward,  the  brig's  bell  could  not,  according 
to  the  evidence,  have  been  heard  before  that  moment  from  the 
ship;  and,  therefore,  so  far  as  the  ship  could  be  affected,  the  ring- 
ing of  the  bell  from  that  moment  was  in  time  to  place  the  brig 
in  compliance  with  rule  10.  The  brig  did  more  than  thus  com- 
ply with  that  rule.  She  used  the  horn  vigorously.  She  also, 
by  the  shouts  and  gesticulations  of  all  on  board,  did  everything 
in  her  power  to  warn  off  the  ship.  I  hold,  therefore,  that  for  all 
the  purposes  of  this  case,  the  brig,  even  though  she  might  have 
been  technically  in  fault  as  to  the  night  ringing,  was  not  actually 
in  fault  as  to  ringing  the  bell  in  connection  with  this  collision. 
As  to  this  she  gave  warning  to  the  colliding  ship,  not  only  by 
compliance  with  rule  10,  but  also  in  the  most  effectual  modes 
which  were  at  her  command. 

We  come  therefore  to  the  crucial  question  in  this  case,  namely, 
whether  the  accident  was  inevitable,  or  due  to  fault  on  the  part 
of  the  ship. 
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The  accident  occurred  in  the  daytime.  There  was  a  pretty 
heavy  fog.  All  the  testimony  of  the  brig's  crew,  and  the  testi- 
mony of  some  of  the  ship's  crew,  goes  to  prove  that  the  two  ves- 
sels were  visible  to  each  other  for  a  period  of  five  minutes  before 
the  collision.  Captain  Allen,  of  the  ship,  himself  testifies  that 
after  passing  by  the  brig,  after  the  collision,  he  could  see  her 
through  the  fog  for  five  or  ten  minutes  before  she  became  ob- 
scured from  sight.  He  himself  thereby  confirms  the  brig's  wit- 
nesses in  their  statement  that  the  ship,  before  the  collision,  was 
seen  for  five  minutes  by  the  brig's  crew.  I  know  that  he  also 
says  the  brig  was  only  a  few  ship's  lengths  off  from  him  when  he 
lost  sight  of  her  five  to  ten  minutes  after  the  collision,  but  I  can- 
not believe  she  was  that  near,  for  his  vessel  continued  in  motion 
under  considerable  headway  and  canvas,  and  was  but  little  less 
susceptible  of  being  checked  in  her  course  just  after  the  collision 
than  she  had  been  just  before  that  event.  He  must  have  gone 
several  hundred  yards  beyond  the  brig  before  she  ceased  to  be 
visible  in  the  fog,  and  before  he  hove  to,  "  half  a  mile  to  a  mile 
and  a  half"  off. 

The  testimony  of  three  of  the  men  who  were  on  the  ship's  deck, 
Jacobson,  Jepson,  and  Gibbons,  is  virtually  to  the  effect  that 
there  was  as  much  as  five  minutes  of  time  between  the  moment 
when  the  two  vessels  became  visible  to  each  other  and  the  mo- 
ment of  collision.  Jepson  says  expressly  that  he  heard  the  brig's 
bell  ringing  three  to  five  minutes  before  the  collision.  I  need 
not  collate  th;e  declarations  of  the  several  witnesses  on  this 
point.  True,  on  the  other  hand,  there  is  testimony  of  other  wit- 
nesses, who  gave  it  as  their  opinion  that  in  that  fog,  on  that  morn- 
ing, objects  could  be  seen  only  at  such  and  such  distances,  which 
were  very  short.  But  this  conjectural  testimony  is  worth  nothing 
against  that  of  witnesses  who  state  as  a  fact  that  they  actually 
saw  these  vessels  five  to  ten  minutes  before  and  after  the  acci- 
dent We  are  bound  to  act  upon  evidence  of  facts,  and  cannot 
safely  trust  to  conjectures  or  vague  and  varying  surmises.  I  feel 
bound  to  conclude  on  the  whole  that  the  vessels  were  visible  to 
each  other  a  full  period  of  five  minutes  before  the  collision. 

I  am  warranted  by  the  evidence  in  assuming,  further,  that  the 
ship  was  running  at  the  rate  of  five  miles  an  hour,  for  that  is  the 
VOL.  Ill, — 80 
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teaching  of  the  evidence,  carefully  sifted  and  weighed.  Even 
if  she  had  been  running  at  as  low  a  rate  of  speed  as  three  miles 
an  hour,  she  would  have  been  four  hundred  and  sixty  yards  dis- 
tant from  the  brig  at  a  moment  five  minutes  before  the  collision. 
The  ship  was  sailing  close  to  the  wind  on  the  port  tack,  with  all 
sails  set  except  the  main-topsails  and  the  royals.  There  was  a 
good  breeze.  The  ship  was  in  ballast,  and  it  is  hardly  probable 
that  with  as  much  canvas  as  she  had  spread,  she  was  moving  at 
a  much  slower  rate  than  five  miles  per  hour.  The  St.  Greorge 
was  going  at  the  rate  of  three  to  four  miles  near  by,  with  much 
less  sail,  namely,  her  two  jibs,  her  mainsail,  her  topsails,  and 
topgallant-sails,  only. 

The  case  with  the  George  Bell  seems  to  me,  therefore,  to  be 
this :  The  brig  was  lying  broadside  in  her  course,  showing  six 
feet  above  water,  her  sides  painted  black,  with  a  white  band  four 
inches  wide  just  under  the  rail,  at  a  distance  hardly  less  than 
three  hundred  yards,  and  probably  as  much  as  seven  hundred 
yards  from  where  the  ship  could  have  first  seen  her.  This  could 
have  been  five  minutes  before  the  moment  at  which  the  ship's 
speed  would  have  brought  her  into  collision,  if  her  lookout  had 
been  in  place.  The  ship  was  sailing  at  probably  five  miles  an 
hour,  with  nearly  all  sails  set.  Such  was  the  situation,  and  the 
question  which  presents  itself  is,  whether  the  collision  that  oc- 
curred under  such  circumstances  was  the  result  of  inevitable 
accident,  or  whether  it  was  the  result  of  faulty  management  or 
non-management  on  the  part  of  the  ship. 

I  cannot  believe  that  the  accident  was  inevitable.  I  am 
obliged  to  conclude  from  all  the  evidence  that  the  ship  could 
easily  have  avoided  the  brig  but  for  inexcusable  delay  and  negli- 
gence in  taking  the  measures  necessary  in  the  emergency. 

There  has  been  much  discussion  by  the  courts  as  to  the  rate 
of  speed  at  which  vessels  may  move  over  grounds  where  others 
are  likely  to  be  at  anchor,  in  the  nighttime,  or  during  a  fog.  I 
think  the  result  of  the  decisions  is,  that  it  is  incumbent  upon 
navigators  in  such  circumstances  to  move  with  caution  and  to 
keep  their  ships  in  trim  and  condition  to  be  easily  controlled  and 
readily  manoeuvred  to  meet  any  emergency  that  may  be  probable 
or  liable  to  arise.     The  speed  at  which  they  are  moving  is  not 
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more  important  than  this  tactical  condition  of  the  ship.  Some  of 
the  decisions  on  this  point  are  those  of  The  Frank,  2  Quebec 
Law  Reports,  301;  The  Pepperell,  Swabey,  12;  The  Juliet 
Erskine.  6  Notes  of  Cases,  633 ;  The  Europa,  14  Jurist,  627 ; 
The  Virgil,  2  W.  Rob.  49;  The  Thomas  Martin,  3  Blatch.  517; 
Amoskeag  Manufacturing  Company  v.  Steam  Ferry  Company,  1 
Cliff.  404,  and  others. 

Was  the  George  Bell  in  the  manageable  condition  which  has 
been  indicated,  in  sailing  over  the  fishing-ground  in  which  she 
ran  down  the  Briha?  I  think  not.  The  St.  George  was  sailing 
in  the  same  waters,  in  the  same  fog,  at  the  same  time.  Her 
master  said  in  his  evidence : 

I  was  moving  between  three  and  four  knots  an  hour,  and  had  been 
going  so  since  2  a.m.  It  is  my  custom  not  to  spread  canvas  in  a 
fog  when  I  am  not  on  deck.  On  this  occasion  it  was  on  account  of 
the  fog  that  I  did  not  care  to  have  more  sai4  on.  I  had  on  two  jibs  and 
a  stay-sail,  topsails,  and  topgallant-sails.  I  was  on  deck  from  6  p.m. 
till  3  A.M. ;  then  went  below,  but  did  not  go  to  bed.  At  4  a.m.  I 
went  up  and  had  a  look  at  the  weather.  I  went  on  deck  again  at  a 
quarter  to  6  a.m. 

It  is  from  this  evidence  of  an  accomplished  mariner  and  thor- 
ough seaman  that  we  may  learn  what  was  prudent  to  be  done  by 
a  ship  moving  in  those  waters,  in  that  fog,  on  that  night  and 
morning ;  and  it  confirms  me  in  the  belief  that  the  master  of  the 
other  ship,  the  colliding  ship  George  Bell  was  not  justifiable  in 
spreading  so  much  canvas  as  he  had  out  on  that  occasion.  The 
fact  that  his  main  and  mizzen  sails  were  spread,  rendered  his  ship 
less  responsive  to  the  helm  than  it  should  have  been  when  the 
helm  was  finally  put  hard  aport.  I  doubt  if  that  was  the  proper 
thing  to  do  with  the  helm  on  the  occasion,  and  I  believe  that 
that  manoeuvre  insured  the  collision,  and  justifies  the  principle 
of  rule  19  (our  rule  24),  which  authorizes  a  disobedience  of  ex- 
press rules  when  "  necessary  to  avoid  immediate  danger."  I  con- 
clude that  the  ship  was  in  fault  in  moving  under  too  much  can- 
vas in  the  unmanageable  condition  in  which  she  was  at  the  time 
of  the  collision.  I  do  not  think  that  the  rate  of  speed  under 
which  a  vessel  is  moving  under  such  circumstances  is  to  be  so 
much  considered  as  whether  she  is  so  trimmed  and  conditioned 
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as  to  be  readily  manageable  in  case  of  an  emergency.  Nor  was 
the  master  of  the  colliding  ship  otherwise  as  cautious  and  careful 
as  the  occasion  required.  He  had  turned  in  at  11  p.m.,  and  was 
not  again  on  deck  until  just  before  the  moment  of  the  collision, 
when  it  was  too  late  for  him  to  control  his  vessel. 

Yet,  though  the  ship  was  at  all  the  disadvantage  which  has 
been  described,  she  could  still  have  avoided  the  brig  if  proper 
measures  had  been  taken  to  that  end.  If  the  lookout  was  at  his 
post  at  the  time  the  brig  fir«?t  became  visible,  he  failed  to  do  his 
duty.  It  seems  from  the  second  mate's  testimony  that  five  to 
eight  minutes  before  the  collision  the  lookout  had  gone  below 
deck  to  get  his  coffee,  and  it  is  probable  that  when  the  men  on 
the  brig  first  saw  the  ship  and  rang  their  fog-bell,  the  ship's  look- 
out was  not  at  his  post  at  all.  And,  if  we  are  to  believe  Gib- 
bons, whose  testimony  seems  intelligent  and  consistent,  the  sec- 
ond mate,  who  was  the  oiBccr  of  the  watch  on  deck,  waa  also  at 
that  time  in  the  carpenter's  shop  at  work  at  some  job.  These 
were  the  only  witnesses  that  gave  testimony  who  could  have  seen 
the  brig  from  their  positions  on  deck  if  they  had  been  in  place; 
for  the  helmsman  was  shut  off  from  sight  of  the  brig  by  the 
height  of  the  unladen  ship.  These  statements  in  the  evidence 
establish  the  belief  in  my  mind,  that  when  the  two  vessels  first 
became  visible  to  each  other  there  was  no  outlook  in  place  on 
the  ship's  deck;  and  that  after  the  lookout  got  to  his  place,  and 
reported  "a  vessel  under  the  lee  bow,"  several  minutes  elapsed 
before  the  officer  of  the  watch  was  in  place  to  give  the  proper 
orders.  The  lookout's  lusty  blowing  of  his  fog-horn  "  many 
times"  during  that  important  interval  could  accomplish  no  ob- 
ject but  to  summon  the  officer  from  the  carpenter's  shop,  and 
seemed  to  be  slow  in  effecting  that;  for  no  orders  were  given  by 
this  officer  until  just  before  the  collision,  when  they  were  too  late 
to  be  effectual  for  aught  but  causing  the  ship  to  strike  the  brig 
a  glancing  blow  on  the  port-quarter  instead  of  a  direct  blow 
amidships. 

The  collision  ought  not  to  have  happened.  I  think  the  ship 
was  in  fault  in  no  measures  having  been  taken  in  time  by  those 
on  her  deck  to  avoid  the  accident.  I  think  she  was  in  fault  in 
being  under  too  much  sail  for  those  waters  at  that  time,  and  in 
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having  her  canvas  spread  in  such  a  manner  as  to  render  her 
unmanageable  in  such  a  sudden  emergency  as  was  likely  to  arise 
at  that  time  and  place  of  the  collision. 
I  will  sign  a  decree  for  the  libellants. 


United  States  District  Court,  Eastern  District  of  Virginia,  at 

Norfolk,  March  2dth,  1879. 

E.  O.  Maltby  v.  A  Steam  Derrick-boat. 

A  derrick-boat  raised  from  the  bottom  of  the  channel  of  a  public  navigable 
river  may  be  the  subject  of  a  libel  for  salvage  in  admiralty. 

Libel  for  salvage  in  admiralty. 

jB.  M.  Hughes,  appeared  as  counsel  for  libellants, 

TF.  B.  Martin,  for  the  Albemarle  and  Chesapeake  Canal  Com- 
pany, intef^enors  and  claimants. 

The  facts  and  law  of  the  case  are  set  forth  in  full  detail  in  the 
opinion  of  the  court  delivered  by 

HUGHES,  J. — This  is  a  libel  in  rem  for  salvage  in  raising 
a  sunken  steam  derrick-boat  from  the  channel  of  the  Blackwater 
River,  near  Franklin,  Virginia.  The  libellants  sent  around 
from  Norfolk  to  the  wreck  for  the  purpose,  by  way  of  Currituck 
and  Albemarle  Sound,  a  wrecking  schooner,  furnished  with  chains, 
pumps,  two  divers,  and  a  crew  of  two  or  three  other  men.  The 
work  of  raising  consumed  about  four  days;  but  the  schooner 
remained  somewhat  longer  by  the  side  of  the  derrick-boats  until 
the  hole  in  her  bottom  was  made  entirely  safe  and  stanch.  The 
schooner  was  gone  from  Norfolk  in  making  the  trip  to  and  fro, 
and  in  executing  the  job,  about  fifteen  days.  The  derrick-boat  had 
been  in  the  employment  of  the  United  States,  on  a  hire  of  $250  a 
month,  in  removing  obstructions  to  navigation  from  the  channel, 
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when  it  sprung  aleak  and  sunk  in  ten  feet  water.  It  was  owned 
by  the  Albemarle  and  Chesapeake  Canal  Company,  of  which 
Marshall  Parks  is  president.  The  salving  was  undertaken  by  the 
libellant  at  the  request  both  of  Mr.  Parks  and  of  the  United  States 
officer  in  charge  of  the  derrick-boat.  The  boat  had  no  machinery 
for  propulsion,  or  sails.  It  was  a  boat  of  two  decks,  with  a 
mast  for  hoisting  purposes,  and  a  steam-engine  and  machinery. 

The  United  States  continued  to  use  the  derrick-boat  after  it  was 
raised  from  the  channel  by  the  libellanb^,  and  returned  it  in  good 
condition  to  the  Albemarle  and  Chesapeake  Canal  Company, 
after  having  had  it  in  possession,  in  all,  about  four  months.  The 
vessel  was  libelled  in  this  cause  after  its  restoration  to  the  pos- 
session of  the  company. 

The  company  intervenes  in  this  suit  by  answer,  and  objects  to 
the  amount  of  salvage  claimed,  and  also  to  the  jurisdiction  of  the 
admiralty  court  over  the  case,  on  the  ground  that  the  derrick- 
boat  was  not  designed  for  navigation  or  commeAje. 

I  shall  consider  in  this  opinion  only  the  latter  objection. 
It  is  contended  in  argument  that  a  derrick-boat  is  not  the 
subject  of  this  jurisdiction,  because  it  is  not  used  in  commerce 
and  navigation.  This  might  be  a  valid  objection  if  the  libel 
were  for  contract  of  affreightment,  or  for  tort  by  collision,  or  such 
cause  of  action  ;  but  it  is  not  a  valid  objection  to  a  libel  for  sal- 
vage. It  has  long  been  held  that  property,  whether  it  has  been  an 
actual  instrument  or  subject  of  commerce  or  not,  may  be  the  sub- 
ject of  salvage. 

In  the  case  of  The  Emulous,  2  Sumner,  207,  Judge  Story  held, 
in  1832,  that  salvage  service  extended  to  all  property  "saved  on 
the  sea  or  wrecked  on  the  coast  of  the  sea."  In  the  case  of  Th^ 
Emblem,  Judge  Ware,  one  of  the  most  learned  and  soundest  ad- 
miralty lawyere,  awarded  salvage  from  saving  the  trunks  of  a 
passenger  containing  silver  coin. .  The  coin  was  property  forming 
no  part  of  the  cargo  of  the  vessel.  In  the  case  of  Henn^isaey  et  aL 
V.  Versailles  and  Cargo,  1  Curtis,  355,  Mr.  Justice  Curtis  said : 
"The  relief  of  property  from  an  impending  peril  of  the  sea,  by 
the  voluntary  exertions  of  those  who  are  under  no  legal  obliga- 
tions, etc.,  constituted  a  technical  case  of  salvage."  In  the 
two  cases  of  A  Raft  of  Spars,  Abbott's  Adm.  291,  and  485, 
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Judge  Botts  decided  in  the  latter  case  that  such  property  was  a 
proper  subject  for  a  libel  for  salvage,  and  in  the  former  case  re- 
fused to  order  the  salvage  suit  to  be  set  aside  or  to  be  stayed  because 
there  was  a  replevin  suit  pending  in  a  court  of  common  law  for 
the  salvage  property.  In  Taber  et  aL  v.  Jenneyet  cU.,  1  Sprague, 
323,  a  libel  in  admiralty  was  sustained  by  Judge  Sprague  to  re- 
cover the  value  of  the  carcass  of  a  whale  which  had  been  found 
floating  in  whaling  waters  by  the  defendants,  and  taken  and  con- 
verted to  their  own  use.  In  the  case  of  The  Union  Express,  1 
Brown's  Adm.  516,  Judge  Longyear  held  that  a  barge  found  adrift 
in  Lake  St.  Clair  was  subject  of  salvage.  In  the  case  of  Fifty 
Thousand  Feet  of  Timbery  2  Lowell,  64,  Judge  Lowell  held,  not- 
withstanding two  or  three  adverse  decisions,  hereafter  mentioned, 
which  he  cited  and  reviewed,  that  a  raft  of  timber  was  a  proper 
subject  of  a  libel  for  salvage,  and  defined  the  law  to  be  that  "a 
salvage  service  is  performed  when  goods  are  saved  from  the  peril 
of  the  sea,  or  on  other  navigable  waters ;  or  cast  upon  the  shores 
thereof."  The  same  judge  held  the  same  view  in  a  valuable  and 
learnetl  judgment  in  the  case  of  The  Louisa  Jane,  2  Lowell,  295, 
where  he  held  that  a  specific  "  contract  for  saving  jjroperty  on  the 
sea  or  in  a  harbor,  did  not  oust  the  admiralty  court's  jurisdiction 
of  a  proceeding  in  rem  or  in  personaniy  brought  by  the  contractor 
himself."  There  is  no  judge  whase  decisions  carry  greater  au- 
thority with  the  profession  than  those  of  Judge  Lowell.  In  the 
case  of  Cheesman  et  aL  v.  Two  Ferry-boats,  2  Bond,  363,  Judge 
Leavitt  held  that  two  new  and  never-used  ferry-boats,  which  had 
been  brought  down  to  Cincinnati  for  the  purpose  of  being  put  upon 
one  of  the  ferries  there,  and  moored  at  high-water  mark  above 
the  city,  on  the  Ohio  side,  which  had  broken  loose  during  a  great 
flood  and  been  saved,  not  by  landsmen  on  shore,  but  by  a  steam- 
boat which  encountered  perils  of  the  flood  by  doing  so,  many 
miles  below  on  the  Ohio  River,  were  the  proper  subjects  of  a  libel 
for  salvage.  There  is  also  the  case  of  The  Senator,  Brown's  Adm. 
372,  which  was  that  of  a  scow,  loaded  with  lumber,  water-logged 
and  abandoned  on  Lake  Erie,  and  saved,  in  which  Judge  Ijong- 
year  held  that  a  libel  for  salvage  was  proper. 

I  know  of  but  two  American  admiralty  cases  which  are  de- 
cidedly adverse  to  the  rulings  which  have  been  thus  cited.     One 
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of  them  is  the  ease  of  The  Hendrick  Hudson  (an  old  steamboat 
fitted  up  as  a  floating  hotel),  3  Benedict,  419,  which  is  directly 
against  them ;  and  the  other  is  the  case  of  Tome  v.  Oribs  of  Tim- 
ber, in  Taney's  Decisions,  533.  This  latter  case,  however,  is  not 
directly  adverse.  The  rafts  of  lumber  were  saved  on  the  shore 
of  the  Chesapeake  Bay,  below  the  mouth  of  the  Susquehanna 
River,  where  they  had  been  moored,  and  had  broken  loose  in  a 
high  freshet.  They  were  saved  by  farmers  and  landsmen,  who 
had  incurred  no  risk  and  exercised  no  peculiar  skill  in  saving 
them ;  but  who  had  merely  taken  possession  of  them  when  they 
floated  near  the  shore,  and  fastened  them  to  trees  on  the  shore. 
The  service  was  wholly  destitute  of  commercial  or  maritime  at- 
tributes. These  are  the  only  American  cases  of  which  I  know 
where  the  character  of  the  property  saved  was  made  the  objection 
to  the  admiralty  jurisdiction  in  cases  of  salvage,  and  where  the 
decision  was  adverse  and  based  upon  the  non-commercial  char- 
acter of  the  property  saved.  The  weight  of  the  American  au- 
thorities is,  therefore,  heavily  against  these  two  decisions,  and  I 
am  constrained  to  disregard  them,  and  to  hold  that  any  valuable 
property  may  be  the  subject  of  a  libel  for  salvage  in  admiralty, 
provided  that  it  shall  have  been  saved  under  conditions  which 
of  themselves  give  the  admiralty  jurisdiction. 

In  the  case  at  bar  the  saving  was  done  by  persons  engaged  in 
wrecking  service,  and  furnished  with  and  using  a  wrecking 
schooner  and  other  wrecking  appliances ;  and  the  principal  and 
pivotal  question  is,  was  the  saving  done  within  the  territorial 
theatre  of  the  admiralty  jurisdiction.  The  property  saved  was 
such  as  could  be  the  subject  of  a  libel  for  salvage;  was  the  place 
where  it  was  saved  within  that  jurisdiction  ?  The  derrick-boat 
was  sunk  in  the  channel  of  a  navigable  river — navigable  from 
the  sea.  The  government  of  the  United  States  was  using  the 
boat  at  the  time  in  clearing  away  obstructions  to  the  navigation. 

It  was  formerly  held  that  the  admiralty  jurisdiction  of  the 
courts  of  the  United  States,  like  that  of  the  English  courts,  ex- 
tended only  to  tide-waters.  But,  since  the  decision  of  the  Supreme 
Court  of  the  United  States  in  Tlie  Genesee  Chief  (a  decision 
which  has  been  followed  by  a  series  of  like  decisions,  more  and 
more  liberal  on  this  point),  the  fast  of  the  admiralty  jurisdiction, 
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as  to  locality,  has  been  the  inquiry,  was  the  water  in  question  a 
public  navigable  water  ?  And,  therefore,  the  law  of  those  cases 
which  hold  that  property  "  saved  on  the  sea  or  wrecked  on  the 
coast  of  the  sea  "  must  be  read  with  the  additional  words,  "  or 
on  the  public  navigable  rivers  and  waters  of  the  United  States." 
The  cases  to  which  I  have  just  referred  are  the  following: 

The  Genesee  Chief,  12  Howard,  449 ;  Fretz  v.  Bull  et  al.,  12 
Id.  446 ;  The  Steamer  Magnolia,  20  Id.  296 ;  The  Commerce, 
1  Black,  574 ;  The  Steamboat  Hine,  4  Wallace,  555 ;  The  Bel- 
fast, 7  Wallace,  624,  and  other  cases. 

Before  /these  cases  arose  there  had  been  a  period  in  the  history 
of  the  American  law  in  which  our  courts  had  made  their  rulings 
in  accordance  with  the  rulings  of  the  English  courts,  which  Eng- 
lish decisions  had  been  made  during  a  period  when,  through  the 
jealousy  of  the  high  common-law  courts,  the  jurisdiction  of  the 
admiralty  in  England  had  been  much  trammelled.  But  our 
courts  have  felt,  and  acted  upon,  the  necessity  of  emancipating 
themselves  from  these  English  influences  for  many  years,  so  that 
early  English  precedents  on  the  subject  of  the  admiralty  juris- 
diction are  not  regarded  in  this  country.  Indeed,  they  have 
ceased  to  be  law  even  in  England,  where  in  May,  1861,  Parlia- 
ment interfered,  and,  by  special  act  in  regard  to  the  jurisdiction 
of  the  admiralty,  struck  off  the  shackles  which  had  bound  it 
for  centuries,  and  gave  to  admiralty  courts  in  England  the  broad 
and  liberal  jurisdiction  which  they  possess  in  the  world  at  large. 

It  was  during  the  period  of  the  original  rulings  of  our  Amer- 
ican admiralty  courts,  and  the  subsequent  transition  period  of 
opinion  as  to  the  character  of  the  waters  in  which  the  jurisdic- 
tion of  admiralty  could  be  exercised,  that  some  decisions  were 
rendered  by  our  courts  tending  to  throw  doubt  on  the  question 
of  the  character  of  the  property  which  was  the  subject  of  libel  for 
salvage  in  admiralty.  But  I  think  the  test  as  to  what  is  the  sub- 
ject of  salvage  is  no  longer,  whether  it  is  a  vessel  engaged  in  com- 
merce or  its  cargo  or  furniture,  but  whether  the  thing  saved  is 
a  movable  thing,  possessing  the  attributes  of  property,  suscepti- 
ble of  being  lost  and  saved  in  places  within  the  local  jurisdiction 
of  the  admiralty.  There  are  cases  in  the  books  in  which  the 
courts  have  denied  salvage  where  property  other  than  vessels  of 
navigation  or  their  furniture  or  cargoes  has  been  saved;  but  these 
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will  nearly  all  be  found  to  have  turned  on  questions  of  place,  or 
questions  not  affecting  the  character  of  the  thing  saved.      The 
Ann  Arbor,  4  Blatchford,  205,  decided  in   1858,  wad  that  of 
a  canal-boat  libelled  on  a  contract  of  affreightment  made  in  Roch- 
ester at  the  west  end  of  the  Erie  Canal,  in  which  it  was  held  that 
such  a  contract  by  a  canal-boat  made  far  inland  was  not  within 
the  admiralty  jurisdiction,  though  procass  of  arrest  was  executed 
on  the  Hudson  River.     But  this  was  not  a  case  of  libel  for  sal- 
vage.    In  Jones  v.  Coal  Barges,  3  Wallace,  Jr.  53,  decided  in 
1855,  the  libel  was  for  a  collision  just  below  a  lock  in  the  Mo- 
nongahela  River  in  the  mountains  of  Pennsylvania;  and  the 
court  decided  that  the  case  depended  upon  the  act  of  Congress  of 
February,  1845,  giving  admiralty  jurisdiction  upon  the  Great 
Lakes  "and  the  rivers  and  waters  connecting"  them.     The  Mo- 
nongahela  was  not  such  a  river,  and  the  court  on  that  ground 
denied  the  jurisdiction  of  the  admiralty  to  entertain  a  libel  for 
that  collision  in  such  a  stream.     It  Is  plain  that  that  case  did  not 
decide  that  coal-boats  were  not  proper  subjects  of  a  libel  for  sal- 
vage.    There  are  several  cases  in  which  libels  have  been  filed  for 
injuries  to  flat-boats  and  their  cargoes,  inflicted  by  steamboats  on 
our  Western  rivers,  which  have  gone  up  by  appeals  to  the  Su- 
preme Court  of  the  United  States.     In  none  of  these  cases  has  a 
doubt  been  intimated  by  the  Supreme  Court  that  they  were  prop- 
erly cases  within  the  admiralty  cognizance.  In  the  case  of  Fretz 
V.  Bull  et  ah,  before  cited,  damages  were  allowed  against  the 
owners  of  a  steamboat  for  running  into  and  sinking  a  flat-boat. 
This  was  a  case  of  collision,  in  which  the  jurisdiction  is  much 
more  doubtful  as  to  the  property  concerned  than  in  cases  for  sal- 
vage.    The  cases  of  Culbertson  v.  Shaw,  18  Howard,  585,  and 
Nelson  ei  al,  v.  Leland  et  at,  22  Howard,  48,  were  of  collisions  by 
steamers  with  flat-boats  or  barges.     Surely  if  such  boats  as  these 
could  be  made  the  subject  of  admiralty  jurisdiction  by  libels  for 
collision,  a  derrick-boat  may  be  held  to  be  a  proper  subject  for  a 
libel  for  salvage.     I  so  hold  in  the  present  case. 

As  to  the  merits,  the  facts  seem  to  be  these :  the  libellant 
proves  an  expenditure  of  money,  $600  in  cash,  in  the  work  of 
raising  the  derrick-boat,  and  that  his  wrecking  schooner  was  en- 
gaged in  and  about  the  job  some  two  weeks,  which  must  have 
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been  worth  $10  a  day,  at  the  least,  or  $150.  The  derrick-boat, 
I  think  from  all  the  evidence  in  the  case,  must  have  been  worth, 
when  raised,  not  less  than  $2000  or  $2500. 

A  decree  may  be  taken  for  $750  and  costs, 


United  States  District   Court,  Eastern  District  of  Virginiay  at 

Norfolk 

In  the  Matter  of  Stetson,  Garry  &  Company  v.  The 
Bark  Pepita,  and  Von  Lind  &  Company  v.  The 
Schooner  William  Slater. 

Example  of  collision  happening  by  violation  of  rule  17  of  the  rules  of  navi- 
gation. 

Cross-libei^  in  admiralty. 

The  case  was  discussed^  and  decided  as  follows,  by 

HUGHES,  J. — Since  hearing  the  evidence  and  arguments  in 
these  cases  at  bar  I  have  given  several  days  to  the  study  of  them, 
not  so  much  because  they  seemed  difficult  of  decision  in  them- 
selves, but  because  of  the  glaring  conflict  which  displayed  itself 
in  the  voluminous  evidence  which  was  taken,  and  the  necessity 
I  was  under  to  discard  as  false  a  good  deal  of  testimony  on  one 
side  or  the  other.  By  sifting  the  evidence  carefully,  and  plant- 
ing myself  upon  facts  which  do  not  admit  of  doubt  or  dispute,  I 
have  made  up  what  I  believe  to  be  a  true  statement  of  the  facts 
of  this  controversy,  as  follows. 

The  collision  which  is  the  subject  of  controversy  took  place  be- 
tween the  German  bark  Pepita  and  the  American  schooner  William 
Slater,  at  10  a.m.,  on  the  6th  of  October  last,  at  a  point  about  three 
and  a  half  miles  N.N.W.  from  Cape  Henry,  near  the  intersection 
of  what  is  called  the  Bay  Channel,  coming  out  from  Chesapeake 
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Bay,  with  what  is  called  the  Cape  Channel,  coming  out  from 
Hampton  Roads.  Both  vessels  were  on  the  port  tack,  moving 
under  a  stiflF  breeze;  the  bark  heading  E.  by  S.  from  Old  Point 
Comfort,  and  the  schooner  heading  S.S.E.  from  the  bay.  The 
wind  was  from  the  N.,  but  was  baflBing  between  N.  by  E.  and 
N.  by  W.  The  bark  was  to  the  leeward,  with  about  three  points 
of  the  wind  free.  The  schooner  was  to  the  windward,  with  the 
wind  nearly  aft.  Both  vessels  were  full  laden,  bound  to  sea;  the 
bark  with  resin  and  flour,  the  schooner  with  soft  coal.  The 
measured  tonnage  of  the  two  vessels  was  nearly  the  same ;  that 

of  the  bark  231|Yir  ^^"S;  ^^^^  ^^  ^^^  schooner  221  tons.  They 
were  both  dull  sailers,  the  bark  being  rather  the  faster  of  the 
two  with  equally  favorable  winds.  The  tide  at  the  time  of  the 
collision  was  in  ebb,  and  had  been  so  for  two  or  more  hours.  The 
schooner  was  moving  with  a  fairer  wind  at  a  speed  of  five  to  six 
miles  an  hour. 

The  bark,  with  less  favorable  wind,  was  moving  at  about  the 
same  speed,  certainly  not  much  greater,  except  for  a  few  minutes 
just  preceding  the  collision,  when  a  slight  change  of  her  course 
to  the  leeward  gave  her  a  better  wind. 

The  vessels  came  together  on  intersecting  courses,  which  made 
an  angle  with  each  other  of  twenty-eight  to  thirty  degrees.  The 
crew  of  each  vessel,  therefore,  naturally  supposed  the  other  was 
overtaking  her,  whereas  they  were  moving  at  nearly  equal  speed 
to  a  converging  point.  The  vessels  came  together  at  an  angle  of 
about  forty  degrees.  The  schooner  struck  the  bark's  stem  and 
port  J)ow  a  side  blow  from  the  rearward,  bending  over  and  split- 
ting her  cutwater  and  wrenching  it  from  the  stem,  but  not  bruis- 
ing it  on  its  starboard  side  or  rubbing  the  paint  on  that  side. 
The  concussion  upon  the  schooner  was  upon  its  starboard  quar- 
ter, not  severe  enough  to  awaken  a  child  sleeping  in  the  cabin, 
but  causing  an  indentation  on  the  vessel  of  some  six  inches  in 
surface  and  one  inch  deep.  The  damage  to  the  bark  was  such 
as  to  require  that  she  should  be  unloaded  for  repairs  at  Norfolk. 
This  was  not  necessary  with  the  schooner,  the  damage  to  which 
was  chiefly  in  her  rigging  from  fouling  with  the  bow  of  the  bark. 
As  before  said,  the  collision  was  from  the  starboard  quarter  of 
the  schooner  striking  the  port  bow  and  the  side  of  the  stem 
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of  the  bark  by  a  glancing  blow  in  a  forward  direction.  All 
hands  were  on  deck  on  the  bark  at  the  time  of  and  for  an  hour 
or  more  before  the  collision,  and  there  was  a  regular  lookout  on 
her  forecastle  deck.  There  was  no  lookout  on  the  schooner.  The 
man  considered  as  the  lookout  was  in  the  rigging  at  work  with 
the  sails.  Except  the  helmsman,  there  was  no  one  on  the  deck 
of  the  schooner  but  the  master  and  a  young  woman  passenger 
with  whom  he  was  conversing,  and  to  whom  he  was  pointing  out 
objects  of  interest  in  sight  until  within  a  moment  or  two  of  the 
collision. 

A  few  minutes  before  the  collision  the  bark  fell  off  to  the  lee- 
ward from  her  E.  by  S.  course,  to  get  out  of  the  way  of  the 
schooner,  although  she  was  near  a  lee  shore.  Her  helm  was 
aport  at  the  time  of  the  collision.  Until  a  moment  or  two  of 
the  collision  the  schooner's  helm  also  was  aport.  Then  the 
master  seized  it  from  the  helmsman  and  put  it  down  hard  a 
starboard,  but  too  late  to  avoid  a  collision,  which  happened  in 
consequence  of  the  schooner,  with  helm  aport,  running  across 
the  bow  of  the  bark.  Except  this  futile  and  too  tardy  action  of 
her  master,  the  schooner  did  nothing  to  avoid  the  collision. 
The  case  falls  within  rule  17  of  the  American  rules  of  naviga- 
tion, which  requires  that, 

When  two  sailing  ships  are  crossing  so  as  to  involve  risk  of  col- 
lision, then if  they  have  the  wind  on  the  same  side,  or  if 

one  of  them  has  the  wind  aft,  the  ship  which  is  to  windward  shall 
keep  out  of  the  way  of  the  ship  which  is  to  leeward. 

This  rule  means  by  "crossing"  the  coming  of  two  ships 
towards  a  point  on  lines  at  right  angles  or  on  smaller  angles  with 
each  other.  Here  one  vessel  was  moving  on  a  S.S.E,  course,  and 
the  other  on  an  E.  by  S.  course.  In  consequence  of  the  bark's 
porting  her  helm  and  falling  off  to  the  leeward  a  few  minutes 
before  the  collision,  she  may  at  that  moment  have  been  heading 
B.  by  S.JS.,  or  E.S.E.  The  duty  of  the  schooner,  under  the 
rule  17,  was,  therefore,  to  have  starboarded  her  helm  some  min- 
utes before  the  collision  ;  but  she  did  nothing  until  her  master, 
when  it  had  become  too  late,  seized  her  helm  and  put  it  hard 
down  with  his  knee,  just  before  the  moment  of  collision.     The 
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schooner  being  to  windward,  rule  17  placed  the  onus  of  starboard- 
ing her  helm  and  getting  out  of  the  way  upon  Aer,  and  required 
nothing  of  the  bark.  The  schooner  was  in  fault  in  not  having 
starboarded  her  helm  in  sufficient  time  before  the  collision  to  get 
out  of  the  way,  much  more,  in  having  ported  it  at  all,  and  I  will 
decree  accordingly. 

It  is  not  inappropriate,  before  dismissing  the  subject,  to  ex- 
amine somewhat  particularly  the  theory  on  which  the  owners  of 
the  schooner  based  their  case. 

They  hold  that  the  case  falls  under  rule  22,  which  requires 
that 

Every  vessel  overtaking  any  other  vessel,  shall  keep  out  of  the 
way  of  the  last-mentioned  vessel. 

They  accordingly  claim,  that  the  bark  was  behind  the 
schooner ;  that  she  was  the  faster  sailer  of  the  two ;  that  she  was 
therefore  overtaking  the  schooner ;  and  that  consequently  it  was 
the  bark's  duty  to  keep  out  of  the  way  of  the  schooner.  They 
also  insist  that  the  wind  was  at  N.N.W. ;  that  the  bark,  on 
coming  out  from  Old  Point  Comfort  to  Thimble  Light,  did  not 
take  the  Cape  Channel  out  to  sea,  but  kept  straight  on,  on  a  N.E. 
by  E.  course,  across  the  Tail  of  the  Horseshoe,  into  the  Bay 
Channel ;  and  that  she  thence  came  down  the  Bay  Channel  to  the 
point  of  collision,  and  not  down  the  Cape  Channel ;  and  that  she 
was,  therefore,  to  windward  of  the  schooner,  and  was  following 
and  overtaking  her  some  time  before  the  collision,  and  at  the 
time  of  collision. 

■ 

But  it  is  clear,  to  my  judgment,  that  this  theory  cannot  be 
reconciled  with  the  indisputable  facts  of  the  case. 

The  official  report  says,  that  the  wind  at  Old  Point  at  about 
8  A.M.  was  N.  It  also  shows  that  at  12  m.  the  wind  was  N.W. 
The  schooner's  testimony  is,  that  the  wind  was  baffling  on  the 
bay.  It  is  fair  to  infer,  therefore,  that  the  wind  did  not  get  any 
further  than  N.N.W.  at  any  time  before  10  A.M.,  the  time  of  tlie 
collision ;  and  that  its  average  point  up  to  10  o'clock  was  not 
west  of  N.  by  W.  The  tide,  by  the  official  report,  was  high  at 
7.20^  A.M.,  and  must  have  been  in  ebb  from  8  to  10  a.m. 
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Now  the  bark  passed  Old  Point  at  8.5  a.m.,  and  got  as  far 
as  Thimble  Light  at  8.40.  If  it  continued  on  in  that  same 
course  of  N.E.  by  E.  across  the  Tail  of  the  Horseshoe  into  the 
Bay  Channel,  which  is  a  distance  of  nine  railed  from  Old  Point, 
or  six  miles  from  Thimble  Light,  it  had  while  on  that  course 
no  point  of  the  wind  free,  was  close-hauled,  and  could  not  have 
moved  faster  between  Thimble  Light  and  the  Bay  Channel  than 
it  had  moved  between  Old  Point  and  Thimble  Light.  As  it  had 
sailed  three  miles  in  thirty-five  minutes  between  Old  Point  and 
Thimble  Light,  it  would  have  consumed  an  hour,  to  seventy 
minutes  in  reaching  the  Bay  Channel  from  Thimble  Light,  and 
therefore  would  not  have  reached  Bay  Channel,  at  a  point  be- 
yond the  Tail  of  the  Horseshoe,  about  N.E.  by  E.  from  Old 
Point,  until  9.45  or  9.40.  But  this  point  is  five  miles  from  that 
where  the  collision  happened  at  10  o'clock  ;  and  the  bark  could 
not  have  gone  that  distance  in  the  fifteen  to  twenty  minutes 
which  were  left  to  it  between  9.40  and  10  a.m.  It  also  seems  to 
me  to  be  simply  preposterous  to  suppose  that  the  master  of  the 
bark,  who  was  making  his  fifteenth  voyage  from  Hampton 
Roads  to  Brazil,  should,  on  a  beautiful  morning  in  broad  day,  on 
a  good  tide,  with  a  favorable  wind,  have  done  so  unseamanlike  a 
thing  as  to  leave  the  direct  route  of  the  Cape  Channel,  to  cross 
over  the  shallows  of  the  Tail  of  the  Horseshoe,  and  to  get  into 
the  Bay  Channel,  which  was  out  of  his  course,  and  several 
miles  farther  than  the  direct  route  to  the  Capes. 

A  theory  which  requires  the  court  to  believe  either  that  the 
master  of  the  bark  would  have  chosen  such  a  route,  or  that  he 
could  have  accomplished  it,  and  made  the  collision  by  10  o'clock, 
requires  it  to  abandon  the  probable  and  to  adopt  the  improbable 
and  impossible.  I  cannot  do  otherwise  than  discard  it;  and  the 
failure  of  this  discarded  theory  is  a  breakdown  of  the  schooner's 
case. 

NoBFOLK,  May  30th,  1878. 
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United  States  District  Court,  Eastern  District  of  Virginia^  at 

Norfolk,  January,  1878. 

John  L.  Mercer  v.  Steamer  Florida. 

Where  a  vessel  lying  at  anchor  in  a  harbor  on  proper  ground  showing  lights, 
is  run  into  by  a  moving  steamer  and  damaged,  the  presumption  of  fault  is 
conclusive  against  the  steamer. 

Libel  in  admiralty  for  damages  for  collision. 

The  libel  was  for  a  collision  by  the  Florida  with  the  schooner 
Marion  A.,  and  by  which  the  schooner  was  sunk  and  her  cargo 
damaged,  on  the  morning  of  February  17th,  1877,  at  about  six 
o'clock,  on  a  dark  morning,  at  a  point  about  seventy-five  yards 
south  by  east  of  the  Red  Buoy,  which  is  placed  nearly  opposite 
the  custom-house  on  the  Portsmouth  side,  in  Norfolk  harbor. 
The  loss  was  about  $1000. 

Mr.  Warren  (?.  Elliott  and  Mr.  W.  H.  C.  EUis,appearedfor  the 
libellant. 

Mr.  Charles  Sharp,  for  tlie  respondents. 

The  facts  of  the  case  are  set  forth  in  the  decision  of  the  judge, 
which  was  as  follows : 

HUGHES,  J. — The  cause  is  one  of  a  steamer  coming  into  a 
harbor  studded  with  vessels  at  anchor,  and  lined  with  vessels 
moored  at  the  wharves,  in  what  its  witnesses  called  a  dark  night, 
and  colliding  with  a  vessel  at  anchor.  A  collision  by  a  steamer 
running  into  a  vessel  lying  at  anchor  anywhere,  raises  the  pre- 
sumption of  fault  against  the  steamer ;  much  stronger  is  this  pre- 
sumption where  the  collision  is  in  a  harbor  at  night  when  and 
where  the  utmost  caution  is  required  of  the  moving  vessel.  And 
steamers  in  motion  are  held  to  stricter  responsibility  for  fault  than 
sailing  vessels  in  motion;  because  of  the  greater  facility  with 
which  their  navigators  can  manage  them.     I  need  not  cite  au- 
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thority  for  these  obvious  propositions.  They  are  well-settled  law. 
On  the  other  hand^  I  held  in  the  Everman  Case  that  in  an  open 
roadstead  several  miles  square,  where  there  was  no  harbor-master 
and  no  known  or  conceded  line  of  channel,  a  vessel  might  anchor 
anywhere  at  will.  While  that  is  emphatically  the  case  in  Hampton 
Roads,  it  is  not  the  case  in  the  harbor  of  Norfolk  and  Portsmouth, 
deep  water  in  which  constitutes  a  channel  in  most  of  the  harbor 
of  only  the  width  of  a  few  hundred  yards.  Here  they  have  a 
harbor-master,  who  ought  to  be  held  to  a  very  strict  attention  to 
his  work  and  to  an  unremitted  discharge  of  his  duty  day  and 
night.  He  ought  to  be  an  active,  energetic,  ever-watchful,  never- 
negligent,  earnestly-faithful  man  to  his  duties.  Any  other  sort 
of  harbor-master  will  be  the  cause  of  frequent  collisions,  much 
dissatisfaction  to  navigators  frequenting  the  port,  and  continual 
and  indefinite  injury  to  the  commerce  of  the  two  cities. 

I  say  that  a  harbor-master  is  here  who  ought  to  be  on  hand  to 
assign  vessels  to  proper  and  safe  places  of  anchorage  at  all  times. 
A  vessel  placed  at  anchor  by  him  is  i)resumptively  free  from  fault 
as  to  the  place  of  lying  at  anchor.  Vessels,  indeed,  must  often  cast 
anchor  at  times  when  they  cannot  avail  of  the  services  of  the 
harbor-master.  A  vessel  which  casts  anchor  at  such  a  time  selects 
its  place  of  anchorage  on  its  own  responsibility.  If  a  vessel  an- 
chors at  an  improper  place  anywhere  it  is  at  fault,  though  if  a 
steamer  run  into  her  when  thus  at  fault  the  presumption  is  against 
the  steamer,  and  the  burden  of  proof  is  upon  the  steamer  to  show 
the  fault  of  the  vessel.  If  a  vessel  chooses  a  wrong  anchorage  in 
a  much-frequented  and  narrow  harbor  it  will  be  held  to  more 
strict  responsibility,  and  to  be  more  violently  in  fault,  because  of 
its  being  in  a  harbor ;  but  if  she  is  run  into  by  a  steamer  while 
lying  there  the  presumption  will  be  violently  against  the  steamer, 
and  the  burden  of  proving  fault  in  the  vessel  will  rest  still  upon 
the  steamer. 

It  is  for  the  interest  of  all  that  settled  rules  of  law  on  these 
subjects  should  be  enforced.  It  will  not  do  to  say  that  the  pub- 
lic interest  of  a  city  requires  that  steamers  should  be  favored  by 
the  courts  at  the  expense  of  smaller  craft.  Nor  will  it  do  on  the 
other  hand  to  maintain  that  men  of  small  means  and  having 
small  properties,  like  sloops  and  schooners,  ought  to  be  favored  by 
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the  courts  at  the  expense  of  wealthy  companies  owning  great 
steamers.  Ideas  of  what  class  of  vessels  do  most  service  to  the 
public  cannot  enter  into  the  deliberations  of  a  court  in  cases  of 
collision.  Neither  class  of  vessels  can  be  allowed  to  proceed  upon 
the  notion  that  the  other  class  has  uo  right  which  it  is  bound  to 
respect. 

If  steamers  run  out  of  the  channel  or  too  close  to  the  edge  of 
the  channel  of  a  harbor,  and  in  doing  so  strike  a  vessel  at  anchor, 
it  will  be  always  held  in  this  court  to  be  responsible  for  the  con- 
sequences. It  has  no  right  to  try  experiments  of  nice  running  in 
a  narrow  and  much-frequented  harbor.  It  must  seek  the  middle 
of  the  channel,  and  not  swerve  from  it  if  possible. 

On  the  other  hand,  vessels  cannot  be  countenanced  by  the  court 
in  anchoring  within  the  channel.  Their  duty  is  to  get  on  the 
edge  of  it  or  out  of  it.  If  they  obstruct  the  channel  they  must 
not  expect  to  recover  damages  if  they  are  run  down  or  run  into 
by  vessels  in  motion.  The  master  of  a  vessel  may  think  it  will 
do  no  harm  for  his  vessel  alone  to  anchor  in  the  channel,  it  being 
very  easy  for  a  steamer  to  go  around  one  vessel.  But  the  exercise 
of  such  a  liberty  by  one  vassel  demoralizes  the  whole  discipline 
of  a  harbor,  and  no  one  vessel  has  a  right  to  take  a  position  in 
which,  if  a  hundred  other  vessels  took  like  positions,  there  would 
be  an  obstruction  of  navigation.  Example  is  always  contagious, 
especially  vicious  example. 

I  think  I  have  said  enough  to  indicate  that  I  consider  this  case  to 
turn  entirely  upon  one  single  question ;  and  that  is,  whether  the 
Marion  A.  was  anchored  in  the  channel  too  far  from  the  edge  of 
it  at  the  time  of  the  collision.  As  to  the  light,  the  Florida's  wit- 
nesses only  say  that  they  did  not  see  a  light  on  the  schooner.  But 
the  testimony  of  the  witnesses  of  the  schooner  is  positive,  con- 
sistent, and  outspoken  on  that  point.  Captain  Dehart  saw  the 
light  was  put  up,  the  seaman  Post  testifies  that  it  was  put  up,  and 
Mr.  Robert  Mercer  saw  it  hanging  and  burning  after  the  colli- 
sion. Nor  is  it  worth  while  to  consider  the  point  made  by  claim- 
ant's counsel  as  to  the  lookout  of  the  Marion  A.  A  vessel  must 
have  proper  lookouts  until  she  is  anchored,  and  is  always  held 
strictly  to  the  duty  of  keeping  a  lookout  when  not  anchored ;  but 
when  once  anchored  the  lookout,  who  is  an  officer  of  navigation 
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on  a  vessel  in  motion,  becomes  then  a  mere  watchman  for  pur- 
poses of  patrol,  protection,  and  warning  on  the  anchored  vessel. 
So  that  the  case  turns  solely  upon  the  question :  Where  was  this 
schooner  anchored  ? 

The  libel  recite^  that,  at  the  time  of  the  collision,  the  Marion 
A.  was  lying  "just  south  of  the  Red  Buoy,"  which  is  fixed  on 
the  edge  of  the  channel  on  the  Portsmouth  side.  The  answer 
admits  and  alleges  that  "the  point  at  which  said  schooner  was 
then  anchored  is  about  south  by  east  of  said  buoy,  and  about 
midway  between  the  cities  of  Norfolk  and  Portsmouth,  to  the 
southward  of  the  United  States  custom-house  at  Norfolk." 
Without  reciting  and  commenting  upon  the  evidence  of  each  wit- 
ness who  testified  in  the  case  on  this  point,  I  think  I  can  safely 
say  that  their  evidence  on  either  side  is  substantially  epitomized 
in  the  language  I  have  quoted  from  the  libel  and  answer. 

I  shall  take  the  position  of  the  schooner  at  anchor  to  be  that 
assigned  to  it  by  the  answer;  which  was  deliberately  drawn  and 
intelligently  and  deliberately  sworn  to  by  Captain  Dawes.  The 
only  point  left  open  to  doubt  by  the  allegation  of  the  answer  is 
as  to  the  distance  at  which  the  schooner  lay  from  the  Red  Buoy 
on  the  course  of  south  by  east.  The  schooner's  testimony  is  that 
this  distance  was  fifty  yards,  though  Hubbard  places  it  at  one 
hundred  and  fifty  yards.  I  shall  assume  that  it  was  a  hundred 
yards,  and  this  distance  would  place  it  about  due  south  of  the 
custom-house. 

I  have  no  better  guide  in  ascertaining  the  position  of  the  schooner 
from  these  data  than  the  official  chart  of  the  harbor  made  by  the 
officers  of  the  United  States  Coast  Survey,  a  copy  of  which  I  have 
before  me. 

The  testimony  of  witnesses  as  to  depth  of  water  is  always  per- 
plexingly  inaccurate ;  and  there  is  no  safe  guide  but  the  charts. 
The  official  chart  gives  a  channel  north  of  the  Red  Buoy  of  more 
than  three  hundred  yards  in  width,  clear  of  wharves,  slips,  and 
docks.  All  these  charts  lay  down  three  dotted  lines:  one  represent- 
ing the  line  of  six  feet  depth  of  water  on  each  side  of  the  channel ; 
another  of  twelve  feet  depth  ;  and  the  third  of  eighteen  feet  depth. 
The  channel  of  Norfolk  harbor,  north  of  the  Red  Buoy,  between 
the  two  lines  of  eighteen  feet  depth,  is  about  three  hundred  yards 
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in  width,  and  from  twenty-five  to  forty-two  feet  in  depth.  The 
Red  Buoy  sits  south  of  the  channel  on  the  Portsmouth  side,  and 
a  little  south  of  the  line  of  twelve  feet  water  on  that  side.  I  have 
drawn  a  red  line  from  the  Red  Buoy  on  the  chart,  on  the  course 
of  south  by  east.  This  line  intersects  the  line  of  twelve  feet  water 
at  a  distance  of  about  100  yards  from  the  Red  Buoy,  and  inter- 
sects the  line  of  eighteen  feet  water  at  a  distance  of  300  yards 
from  that  buoy.  If,  therefore,  the  schooner  was  lying  anywhere 
within  a  distance  of  100  yards  wide  from  the  buoy  on  a  south- 
by-east  course,  it  was  within  the  line  of  twelve  feet  water,  and  there 
was  an  open,  free  channel  north  of  it  nearly  400  yards  and  12  to  42 
feet  deep.  If  the  schooner  was  lying  anywhere  within  300  yards 
of  the  Red  Buoy  on  this  south-by-east  course,  it  was  within  the 
line  of  eighteen  feet  water,  and  there  was  an  open,  free  channel 
north  of  her  of  300  yards  in  width  and  18  to  42  feet  in  depth. 
The  schooner  was  south  of  the  line  of  twelve  feet  water,  and  out- 
side of  the  principal  main  channel  of  navigation  in  the  harbor. 
It  would  have  been  more  prudent  for  it  to  have  been  farther 
south,  and  on  the  flats,  because  steamers  drawing  less  than  twelve 
feet  water  could  follow  it  and  strike  it  where  it  was ;  but,  still,  it 
was  not  in  the  channel,  and  scarcely  on  the  edge  of  the  channel, 
properly  so  called,  at  the  point  at  which  it  was  actually  lying. 

But  this  does  not  constitute  &fauU  in  the  schooner.  All  that 
could  possibly  be  claimed  is,  that  it  was  an  imprudence  in  view 
of  the  fact  that  steamers  often  run  outside  of  the  main  chan- 
nel in  running  short  cuts  to  their  points  of  destination.  The 
schooner,  therefore,  was  not  legally  in  fault. 

The  next  question  is,  whether  the  steamer  had  a  right  to  run 
close  to  the  south  edge  of  the  channel  in  a  harbor  where  that  edge 
is  the  usual  anchoring  ground  of  shipping,  and  on  a  dark  morn- 
ing, when  the  utmost  caution  was  incumbent  on  the  steamer,  and 
when  it  was  most  especially  her  duty  to  avoid  all  risk  and  keep 
to  the  middle  of  the  channel.  The  officers  of  the  Florida  account 
for  her  running  in  the  direction  of  the  schooner  by  referring  to 
the  position  in  which  a  Norwegian  bark  was  then  lying  at  anchor. 
I  judge,  from  what  has  been  stated  in  evidence,  though  that 
was  very  uncertain  and  unreliable,  that  the  Norwegian  bark  was 
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lying  southeast  of  the  Red  Buoy  on  the  line  of  eighteen  feet  water. 
But  even  if  she  had  been  much  farther  north,  and  entirely  out  in 
the  channel,  there  was  room  in  a  channel  three  hundred  yards 
wide  for  the  Florida  to  pass  to  the  north  of  the  bark.  At  all 
events  the  schooner  cannot  be  held  for  the  fault  of  the  Norwegian 
bark.  It  was  the  duty  of  the  harbor-master  to  require  the  bark 
to  change  her  position  ;  and  both  the  harbor-master  and  the  bark 
are  blamable  for  the  bark's  position.  But  their  fault  did  not 
relieve  the  steamer  from  the  duty  on  such  a  night,  and  coming 
into  a  small  harbor,  to  keep  in  the  middle  of  the  channel. 

I  feel  called  upon  to  make  another  remark.  The  Florida  was 
moving  into  the  harbor  at  a  speed  too  great  to  check  up  and  stop 
in  the  distance  of  about  a  hundred  yards.  It  is  very  difficult 
for  the  officers  of  steamers  to  realize  the  fact  that  they  have  no 
legal  right  to  run  through  a  harbor  at  that  speed.  It  is  so  sel- 
dom that  harm  occurs  in  doing  so,  and  it  is  so  customary  with 
steamers  to  run  at  such  speed,  that  habit  passes  with  them  for 
law,  and  they  come  to  believe  that  such  speed  is  legally  allowable* 
The  law  of  navigation  for  steamers  moving  in  harbors  is:  that 
they  must  run  at  a  speed  under  which  they  can  check  up  within 
a  much  shorter  space  than  a  hundred  yards.  This  is  especially 
incumbent  upon  them  when  entering  a  harbor  filled  with  vessels 
on  a  dark  night.  The  Florida  ought  to  have  crept  along  feeling 
her  way  at  the  slowest  speed. 

I  make  this  as  a  general  remark,  and  do  not  lay  stress,  in  this 
case,  upon  the  speed  at  which  the  Florida  was  running.  The 
steamer  was  in  fault ;  but  the  fault  consisted  in  leaving  a  channel 
three  hundred  yards  wide  and  running  along  the  edge  of  it,  in  or 
within  the  south  line  of  twelve  feet  water.  See  The  Granite  State, 
3  Wallace,  310. 

The  decree  must  be  against  the  steamer  or  its  stipulators. 
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United  States  Circuit  CouH,  District  of  Maryland,  at  Baltimore, 

July  bih,  1879. 

James  W.  McCready  v.  The  Schooner  Robert  I.  Poulson. 

Where  a  vessel  sailing  without  a  light  collides  with  another  properly  navigated 
and  equipped,  the  fault  is  hers,  and  she  must  bear  the  loss. 

In  admiralty. 

BOND,  J. — This  cause  having  been  heard  and  considered, 
the  court  doth  find  the  facts  to  be,  that  the  libellant  was  the 
owner,  on  the  4th  day  of  January,  1878,  of  the  sloop  Sirocco, 
which  at  that  time  was  sailing  up  the  Chesapeake  Bay,  from 
Mob  Jack  Bay  to  Baltimore,  with  a  cargo  of  oysters.  At  about 
2  A.M.  of  that  day  she  saw  approaching  her  the  schooner  Robert 
I.  Poulson,  with  which  she  collided,  and  was  a  total  loss.  And 
the  court  finds  that  the  schooner  Robert  I.  Poulson  was  properly 
navigated  and  equipped,  and  that  the  sloop  had  no  light,  and 
that  the  collision  was  caused  by  that  fact. 

And  it  finds  the  conclusion  of  law  to  be  that  where  a  collision 
occurs  by  the  fault  of  one  vessel  only,  it  must  pay  all  damages 
and  bear  all  the  loss. 

And  it  will  be  so  decreed. 


In  the  District  Court  of  the  United  States,  for  the  District  of 

Maryland. 

Edward  Hatton  et  al.  v.  Schooner  Melita. 

The  relative  priorities  and  dignities  of  many  claims  upon  the  same  vessel  as- 
serted by  libels  and  petitions,  composed,  adjusted,  and  settled  in  a  care- 
ful opinion  by  the  court. 

Libel  for  supplies  and  repairs. 

GILES,  J. — The   original  libel  was   filed  in  this  court  by 
Messrs.  Hatton  and  others,  of  the  city  of  New  York,  on  the 
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30th  January,  1869,  against  the  said  schooner,  to  recover  the  sum 
of  $445.10  for  supplies  furnished  said  vessel,  in  October  and  No- 
vember, 1868.  The  libel  states  that  said  vessel  belonged  to  citizens 
of  Great  Britain,  residents  of  Nova  Scotia.  The  vessel  at  that  time 
was  in  the  custody  of  the  sheriff  of  Baltimore  city,  under  an  at- 
tachment issued  out  of  the  Superior  Court,  at  the  instance  of  James 
P.  Melledge  and  others,  mortgagees,  which  was  not  released 
until  the  16th  of  February,  1869,  when  the  marslml  took  posses- 
sion of  her  under  the  process  served  in  this  case.  Before  this  - 
process  was  served,  six  other  libels  were  filed  in  this  court  against 
said  schooner:  one,  on  the  11th  of  February,  1869,  by  Timothy 
L.  Mays  and  Nathaniel  Tarr,  of  Boston,  to  recover  the  sum  of 
$37.40  for  supplies  furnished  said  schooner  in  October,  1868 ; 
one  by  Robert  Miller,  of  Boston,  to  recover  $30  for  repairing  the 
sails  of  the  said  vessel  in  March,  1866 ;  one  by  Dicks  &  Potter, 
of  Boston,  on  the  11th  of  February,  1869,  to  recover  the  sum  of 
$200  for  sails  furnished  to  said  vessel ;  one  by  Loud  &  Co.  of 
same  date  to  recover  the  sum  of  $57  for  supplies  furnished  said 
vessel  in  January,  1869,  in  this  port;  one  by  William  D.  Beck- 
ford  to  recover  the  sum  of  $993.55  for  supplies  furnished  said 
vessel  in  1866  and  1867,  at  Boston;  and  one  by  the  mate  and 
seamen  to  recover  the  wages  due  them  for  services  on  said  vessel. 
Besides  these  libels,  several  petitions  were  filed  in  this  case  by 
materialmen,  claiming  to  have  liens  on  said  vessel,  and  praying 
to  be  made  parties  to  this  case.  They  are  David  B.  Small, 
Kelsey,  Gray  &  Co.,  and  others,  and  this  court,  by  its  order  passed 
the  17th  of  March,  1869,  ordered  all  these  libels  and  petitions  to 
be  consolidated  with  this  case. 

Previously  to  that,  on  the  19th  of  February,  1869,  this  court, 
on  the  petition  of  libellants,  and  with  the  consent  of  said  credi- 
tors and  of  the  captain  and  half-owner  of  said  vessel,  passed  an 
order  for  the  sale  of  the  said  vessel,  and  which  was  carried  into 
execution  by  a  sale  of  the  said  vessel  by  the  marshal  on  the  27th 
day  of  February,  1869,  and  the  net  proceeds  of  sale,  to  wit,  the 
sum  of  $3641.57  were  deposited  in  the  registry  of  the  court,  to 
await  its  future  order.  On  the  27th  of  March,  1869,  the  court 
passed  a  decree  in  case  of  the  mate  and  seamen  against  said  ves- 
sel, in  their  favor,  ordering  that  the  sums  adjudged  by  the  said 
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decree  to  be  due  to  them  should  be  paid  to  them  out  of  the  pro- 
ceeds of  the  sale  of  said  vessel  in  the  registry  of  the  court.  The 
amount  thus  paid  was  §727.29,  leaving  only  the  sum  of  §2914.28 
to  meet  all  the  other  claims  made  against  said  vessel.  Besides 
these  claims,  a  claim  was  filed  by  the  captain  of  said  vessel  for 
wages  due  him,  which  he  claimed  to  be  a  lien  on  said  vessel  by 
the  laws  of  Great  Britain  ;  and  a  claim  was  ako  filed  by  Messrs. 
Tucker  &  Co.,  of  this  city,  for  damages  which  they  suffered  by 
the  delay  in  delivering  a  cargo  shipped  by  them  on  board  said 
vessel  on  the  23d  day  of  January,  1869,  to  be  transported  to 
Trinidad,  in  the  West  Indies,  and  which  was  not  delivered  until 
the  4th  of  April,  1869,  owing  to  the  fact,  that  the  vessel  did  not 
leave  this  port  until  the  4th  of  March,  1869,  more  than  a  month 
after  the  time  she  should  have  sailed.  A  claim  was  also  filed 
by  Messrs.  Mel  ledge  &  Co.,  of  Boston,  to  recover  the  sum  of 
§2165.40,  balance  due  them  for  supplies,  and  furnished  to  said 
vessel  at  various  times  from  1864  to  1869,  and  for  which  they 
held  a  mortgage  of  said  vessel,  and  also  an  agreement  with  her 
captain  and  half-owner  by  which  they  received  the  freights  of 
said  vessel.  The  mortgage  was  executed  the  27th  of  January,  1868; 
and  is  made  to  secure  the  payment  of  §3800  alleged  to  have 
been  loaned  to  the  owners  of  said  schooner  by  the  said  Mel  ledge 
&  Co.     And  the  agreement  bears  date  the  7th  of  July,  1868. 

As  all  these  several  claims  amount  to  much  more  than  the 
balance  of  the  proceeds  of  the  sale  of  the  said  vessel,  it  becomes 
necessary  for  the  court  to  marshal  the  assets  and  to  decide  who, 
if  any,  of  these  various  claimants  are  to  be  preferred,  and  to  have 
priority  in  the  distribution  of  these  assets.  The  questions  grow- 
ing out  of  these  facts  have  been  argued  with  great  ability  by  the 
learned  counsel  representing  the  various  claimants.  It  has  been 
contended  on  the  part  of  the  claimants,  Messrs.  Tucker  &  Co., 
that  the  captiiin,  wlio  was  one-half  owner  of  the  said  schooner, 
has  no  lien  against  any  of  the  claimants,  and  this  is  the  first  ques- 
tion that  presents  itself  in  the  consideration  of  this  case.  As 
captain  he  contracted  for  the  supplies  made  to  this  vessel,  and  as 
half-owner  he  is  liable  in  solido  for  the  anjounts  severally  due  to 
the  various  materialmen  who  are  claimants  in  this  case.  He 
also  made  the  contract  of  affreightment  with  the  Messrs.  Tucker, 
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and  as  owner  is  responsible  to  them  for  its  due  performance;  I 
therefore  hold,  that  although  by  the  present  law  of  England  he 
as  captain  would  have  a  lien  for  his  wages,  yet  as  in  this  case  he 
is  also  one-half  owner,  he  has  no  lien  as  against  the  creditors  I 
have  named.  The  second  question  is.  Have  the  mortgagees, 
Messrs.  Melledge  &  Co.,  any  lien  ?  Now,  although  mortgagees 
have  no  standing  in  a  court  of  admiralty  to  enforce  their  mort^ 
gage  claim  by  original  libel,  yet  they  may  be  allowed  payment 
out  of  surplus  funds  in  admiralty,  for  the  proceeds  of  a  mortgaged 
vessel,  sold  by  decree  of  the  court.  But  this  is  only  allowed 
after  the  payment  of  all  prior  liens  on  said  vessel.  And  I  held, 
in  1855,  in  the  case  of  Reede  v.  Steamship  George's  Creek,  that 
subsequent  liens  obtained  by  materialmen  for  necessary  supplies 
or  repairs  took  priority  over  a  prior  recorded  mortgage.  Now 
although  a  part  of  the  amount  secured  by  the  Messrs.  Melledge 
&  Co.  was  for  supplies  furnished  to  the  said  vessel,  yet  upon  an 
examination  of  their  account  filed  by  them  it  will  be  found  that 
said  amount  is  fully  paid  by  the  cash  and  freights  received  by 
them,  the  balance  of  said  account  being  for  charges  for  material 
and  commission,  which  under  no  circumstances  of  the  case  could 
ever  be  held  a  lien  on  the  vessel.  Indeed,  it  is  doubtful  whether, 
independent  of  the  mortgage,  Messrs.  Mel  ledge  &  Co.  would  have 
any  lien  on  said  vessel  or  its  proceeds  for  any  part  of  their  said 
claim,  or  that  this  court  would  have  jurisdiction  of  such  a  case, 
as  the  account  shows  them  to  have  been  the  general  agents  and 
factors  of  the  owners  of  said  vessel.  See  case  of  Mertun  v.  May- 
nard  and  others,  17  Howard,  477.  Their  petition,  like  that  of 
the  captain's,  must  also  be  dismissed.  We  come  now  to  the 
next  question.  Have  the  materialmen  any  lien  for  their  supplies 
and  repairs?  Libellants  reside  in  New  York,  where  the  sup- 
plies charged  for  in  their  account  were  furnished  to  the  said  ves- 
sel,  belonging  to  New  Brunswick.  Several  of  the  other  material- 
men reside  in  Boston,  where  certain  other  supplies  were  fur- 
nished, and  others  reside  in  our  city.  The  supplies  furnished 
by  those  materialmen  who  reside  in  New  York  and  in  Boston 
were  furnished  to  said  schooner  on  previous  voyages  from  New 
Brunswick  to  Boston  and  New  York;  and  the  supplies  furnished 
by  the  claimants  who  reside  in  this  city  were  furnished  a  short 
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time  before  her  seizure  and  sale  in  this  case,  to  fit  her  for  her 
then  contemplated  voyage.  The  amount  due  to  these  last  is  as 
follows : 


To  Messrs.  Kelsey  &  Gray, 
To  John  Hermon, 
To  Lander  &  Waddv,  . 
To  Loud,  Claridge  &  Co., 
To  David  B.  Small,     . 
To  William  Harris,     . 
To  C.  H.  Lange, . 


1 

,  $24  17 

< 

12  95 

1        < 

11  83 

< 

.   56  90 

>        < 

16  00 

1        < 

3  75 

• 

4  00 

$129  60  in 

all. 

All  these  supplies  are  proved  to  have  been  necessary  and  proper 
at  the  several  times  they  were  furnished,  and  that  they  could 
only  have  been  procured  by  the  credit  of  the  vessel.  Are  they 
a  lien  upon  the  vessel  ?  The  learned  counsel  for  Messrs.  Tucker 
&  Co.,  with  their  usual  ability,  have  argued  that,  although  these 
supplies  were  furnished  in  an  American  port  where  the  general 
maritime  law  prevails,  yet,  inasmuch  as  this  was  a  British  ves- 
sel, there  is  no  implied  lien  on  it.  That  the  lien  only  arises  from 
the  power  of  the  master  to  make  or  create  it,  and  as  by  the  laws 
of  England  he  possesses  no  such  power  save  by  a  bottomry  bond, 
there  was  no  tacit  lien  in  this  c«se.  I  take  a  different  view  of 
the  law.  The  first  question  is.  By  what  law  is  this  to  be  de- 
cided ?  By  the  law  of  the  domicil  of  the  owner,  or  by  the  lex 
loci  contractus  ?  Says  Justice  Story,  in  his  great  work  on  the 
Conflict  of  Laws  (a  work  not  only  the  most  learned,  but  at  the 
same  time  the  most  practical  of  any  I  have  ever  read),  in  section 
322,  in  which  he  is  treating  of  the  effects  of  contracts,  that  "  they, 
like  the  validity  of  contracts,  are  dependent  upon  and  are  to  be 
governed  by  the  lex  loci  contractiLS,"  And  after  enumerating  va- 
rious cases  which  are  thus  governed  and  controlled,  he  says,  "  In 
these  and  the  like  cases,  where  the  lien  or  privilege  is  created  by 
the  lex  loci  cordractus^  it  will  generally  though  not  universally 
be  respected  and  enforced  in  all  places  where  the  property  is 
found,  or  where  the  right  can  be  beneficially  enforced  by  the  lex 
foriP  And  in  section  401  he  says,  "  That  by  the  general  mari- 
time law,  acknowledged  in  most  if  not  in  all  commercial  countries, 
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hypothecations  and  liens  are  recognized  to  exist  for  seamen's 
wages,  and  for  repairs  of  foreign  ships,  and  for  salvage."  And 
in  section  402  he  says:  "Upon  the  general  principles  already 
stated,  as  to  the  operation  of  contracts,  and  the  rule  that  vessels 
have  no  locality,  it  would  seem  that  these  privileges,  hypotheca- 
tions and  liens,  ought  to  prevail  over  the  rights  of  subsequent 
purchasers  and  creditors  in  every  other  country/'  Until  recently 
in  England  the  Court  of  Admiralty,  being  restrained  by  the 
jealousy  of  the  common-law  courts,  could  not  enforce  such  liens. 
But  by  the  statute  of  3  and  4  Victoria,  chap.  65,  sec.  6,  that  court 
has  now  ample  jurisdiction  over  such  cases.  And  this  was  the 
view  taken  of  the  law  by  the  Supreme  Court  in  the  case  of  7%6 
General  Smithy  4  Wheaton,  438.  Justice  Story,  in  delivering 
the  opinion  of  the  court  in  that  case,  says:  "  Where  repairs  have 
been  made,  or  necessaries  have  been  furnished  to  a  foreign  ship, 
or  to  a  ship  in  a  port  of  the  state  to  which  she  does  not  belong, 
the  general  maritime,  following  the  civil  law,  gives  the  party  a 
lien  on  the  ship  itself  for  his  security,  and  he  may  well  maintain 
a  suit  in  rem  in  admiralty  to  enforce  his  right."  It  would  be 
a  useless  waste  of  time  to  cite  the  many  decisions  at  the  cir- 
cuits in  which  the  courts  have  acted  upon. and  enforced  this  view 
of  the  law. 

In  opposition  to  this  principle,  I  have  been  referred  to  only 
three  cases :  one  in  England  and  two  in  this  country.  First,  as 
to  the  one  in  England,  Stambach  v.  Fleming ^  6  English  Law  and 
Equity,  412  (and  there  is  a  similar  case,  growing  out  of  the  same 
transactions,  reported  in  20  English  Law  and  Equity,  547).  These 
cases,  which  are  alluded  to  by  Justice  Curtis  in  the  case  of  Thomas 
v.  Oahomy  also  cited  by  the  counsel,  were  actions  on  policies  of 
insurance;  and  the  question  was.  Whether  the  plaintiffs  had  an 
insurable  interest  in  the  vessel  under  the  assignment  executed  by 
the  captain?  He  undertook  to  convey  the  vessel  as  a  security  for 
repairs  and  supplies  furnished  in  Canada  to  this  vessel,  whose 
owners  resided  in  England.  It  will  be  seen,  that  where  the  sup- 
plies were  furnished,  as  well  as  where  the  owners  resided,  the 
laws  of  England  prevailed.  But,  says  Judge  Curtis,  in  full  view 
of  the  only  other  case  cited  [Pope  v.  Nickeraon^  3  Story,  465), 
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"  Neither  of  those  learned  courts  considered  what  should  be  the 
eflFect,  in  an  English  tribunal,  of  the  law  of  the  place  where  the 
repairs  and  supplies  were  obtained,  if  that  law  tacitly  created  a 
lien  on  the  vessel,"  It  will  be  found  on  examining  the  case  of 
Pope  V.  Nickerson,  that  it  was  an  action  of  assumpsit  on  four 
bills  of  lading  signed  by  the  master  of  a  schooner  belonging  to 
the  defendants,  for  fruit,  and  were  shipped  on  board  of  her  at 
Malaga,  and  consigned  to  plaintiffs  at  Philadelphia.  No  such 
question  as  the  one  I  am  discussing  arose  in  the  case.  The  ques- 
tion was,  *'  By  what  law  were  the  bills  of  lading  to  be  governed 
as  to  their  obligation  and  extent  upon  the  owners,"  whether  by 
the  law  of  Spain,  where  the  contracts  of  shipment  were  made,  or 
by  the  law  of  Pennsylvania,  where  the  goods  were  to  be  delivered, 
or  by  the  law  of  Massachusetts,  where  the  owners  resided,  and 
to  which  the  vessel  belonged  ?  And  that  learned  judge,  after  a 
long  and  full  discussion  of  the  question,  arrived  at  the  conclu- 
sion, that  the  extent  of  the  responsibility  of  the  owners  was  to  be 
measured  by  the  law  of  Massachusetts,  and  not  by  the  law  of 
Spain  or  Pennsylvania.  This  case  is  so  different  from  the  one 
I  am  now  to  decide,  that  I  shall  not  further  consider  it.  The 
same  learned  judge,  in  the  case  of  The  Jerusalem^  2  Gallison,  349 
(very  early  in  that  judicial  career  which  reflected  so  much  credit 
on  himself  and  the  high  tribunal  in  which  he  sat),  had  maintained 
the  same  principle  of  admiralty  law  which  he  enunciated  in  4 
Wheaton.  He  says :  **  It  will  be  recollected  that  this  is  a  foreign 
ship,  and  that  by  the  general  maritime  law,  every  contract  of  the 
master  for  repairs  and  supplies  imports  an  hypothecation."  Says 
Chancellor  Kent,  in  his  great  work  (3  Kent's  Com.,  marginal 
paging,  168):  "The  civil  law  and  the  law  of  those  countries 
which  have  adopted  its  principles,  give  a  lien  upon  the  ship, 
without  any  express  contract  for  such  a  claim,  to  the  person  who 
repairs  or  fits  out  the  ship,  or  advances  money  for  that  purpose, 
whether  abroad  or  at  home.  The  English  law  allows  of  such  a 
lien,  from  the  necessity  of  the  case,  for  repairs  and  necessaries 
while  the  ship  is  abroad,  but  it  is  not  adopted  as  to  repairs  and 
supplies  furnished  at  home."  And  in  support  of  this  principle 
the  learned  chancellor  refers  to  many  decisions  in  the  English 
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courts  which  fully  sustain  him.  I  hold,  therefore,  in  this  case 
that  the  rights  of  these  materialmen  are  to  be  judged  of  by  the 
general  maritime  law  which  is  recognized  and  adopted  in  our 
American  courts.  And  by  that  law,  as  I  understand  it,  the  re- 
pairs and  supplies  furnished  to  fit  this  vessel  for  her  last  voyage 
have  a  priority  over  the  claim  for  repairs  and  supplies  furnished 
to  fit  the  vessel  for  previous  voyages.  We  come  now  to  consider 
the  last  question,  Have  the  Messrs.  Tucker  any  claim  to  the 
proceeds  now  in  the  registry  ?  The  facts  out  of  which  their 
claim  arises,  are  briefly  these : 

On  the  23d  of  January,  1869,  they  shipped  on  board  said  ves- 
sel a  cargo  of  flour  and  other  articles  to  be  carried  for  them  to 
Trinidad,  one  of  the  West  India  Islands,  and  they  paid  on  ac- 
count of  the  freight  the  sum  of  $319,  gold.  Owing  to  the  at- 
tachment and  subsequent  sale  of  the  vessel  hereinbefore  stated, 
she  did  not  leave  this  port  until  the  4th  of  March,  1869,  and 
only  reached  Trinidad  on  the  4th  of  April,  1869.  She  was  bound 
to  have  sailed  with  all  reasonable  dispatch.  If  she  had  sailed 
on  the  24th  of  January,  she  ought  to  have  arrived  at  Trinidad 
about  the  23d  of  February.  She  lost  more  than  a  month  by  the 
delay.  The  cargo  would  have  sold  for  much  more  money,  had 
she  sailed  and  arrived  in  due  time,  than  it  brought  on  the  4th 
of  April,  1869,  on  its  arrival.  And  for  this  difference  with  in- 
terest the  Messrs.  Tucker  file  their  petition.  Had  they  a  lien 
on  the  vessel?  No  one  can  doubt  that.  By  all  the  writers  on 
admiralty  law  it  is  recognized.  Says  Parsons,  in  his  last  work 
on  Shipping  and  Admiralty,  vol.  2,  page  251 :  "The  owner  of 
the  cargo  has  a  lien  on  the  ship  for  any  injury  he  may  sustain  by 
the  fault  of  the  ship  or  the  master."  But  it  is  contended  by  the 
learned  counsel  for  the  libellants,  that  the  Messrs.  Tucker  had 
no  right  to  let  their  cargo  remain  on  board  so  long  while  the 
vessel  was  in  the  custody  of  the  marshal ;  that  they  ought  to  have 
procured  another  vessel.  Now  it  is  perfectly  clear  by  all  the 
principles  of  law  applicable  to  such  a  case,  that  they  had  no  right 
to  consider  the  voyage  as  broken  up  until  the  sale  by  the  marshal. 
This  took  place  on  the  27th  of  February.  Up  to  that  time  they 
had  every  reason  to  believe,  from  the  daily  representations  of  the 
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captain,  that  the  vessel  would  be  released,  and  proceed  on  her 
voyage.  When  the  sale  took  place  the  voyage  was  broken  up, 
and  the  owner  was  bound  in  good  faith  not  to  let  his  cargo  re- 
main here  any  longer,  and  subject  the  shipowner  to  any  addi- 
tional damage.  Now,  under  this  obligation,  did  not  the  Messrs. 
Tucker  do  the  very  best  thing  they  could  to  expedite  the  delivery 
of  their  cargo  at  Trinidad?  It  was  then  on  board  the  Melita. 
It  would  have  taken  in  all  probability  more  than  five  days  to 
have  procured  another  vessel,  and  transshipped  the  cargo.  The 
Melita  had  to  be  supplied  with  some  new  sails,  which  took  four 
days,  and  on  the  morning  of  the  fifth  day,  after  the  sale  by  the 
marshal,  she  departed  for  Trinidad.  I  think  the  Messrs.  Tucker 
have  a  valid  claim  upon  these  proceeds  in  the  registry  for  what- 
ever damages  they  may  be  found  to  have  suflfered  by  the  delay 
I  have  mentioned,  with  interest  from  the  4th  of  April,  1869,  to 
the  date  of  the  decree.  Now  what  is  the  measure  of  damages  in 
such  a  case  ?  Says  Parsons,  in  the  work  to  which  I  have  already 
referred  (vol.  1,  page  271):-  "In  an  action  against  a  carrier  for 
undue  delay  in- the  delivery  of  goods,  where  they  had  fallen  in 
value  from  the  time  when  they  ought  to  have  been  delivered,  it 
was  held  that  the  diminution  of  value  could  be  recovered  as 
damages."  The  same  rule  is  held  in  2  Story,  81 ;  6  Ohio,  358; 
and  12  Sergeant  &  Rawle,  188. 

Have  the  shippers  any  priority  over  the  materialmen?  As 
between  them  and  the  Baltimore  claimants  this  question  is  not 
necessary  to  be  raised,  as  there  will  be  money  enough  to  pay  both. 
And  from  what  I  have  already  said,  it  is  perfectly  clear,  to  my 
own  mind  at  least,  that  they  both  have  priority  over  the  New 
York  and  Boston  claimants,  who  claim  for  supplies  furnished  to 
this  vessel  on  previous  voyages. 

But  it  may  be  interesting  to  the  profession  to  know  that  there 
is  very  high  authority  for  the  principle  that  the  shipper,  under 
the  circumstances  of  this  case,  would  take  precedence  in  payment, 
next  to  the  seamen  for  their  wages.  Judge  Ware,  in  the  case  of 
ITie  Rebecca  (Ware's  Rep.  193),  and  Judge  Betts,  in  the  case  of 
Juste  Pon  and  others  v.  Proceeds  of  the  Brig  Arbustoi  (6  Am.  Law 
Register,  511),  recognize  this  doctrine.     It  only  remains  for  me 
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from  the  evidence  to  ascertain  the  damages  due  to  the  Messrs. 
Tucker.  They  have  examined  two  witnesses  in  Trinidad  :  one, 
George  Spiers,  the  consignee  of  the  cargo;  the  other,  William 
Norman,  a  merchant  of  Trinidad.  The  estimate  of  Mr.  Norman 
does  not  embrace  all  the  articles  of  the  cargo.  Mr.  Spiers  makes 
the  difference  between  what  the  cargo  would  have  sold  for  on 
the  15th  of  February,  1869,  and  what  it  brought  on  the  4th  of 
April  to  be  $1173.30  in  gold.  But  then  my  impression  is,  that 
we  must  allow  at  least  thirty  days  for  the  voyage  from  this  port 
to  Trinidad,  as  that  was  the  time  actually  consumed,  so  that  she 
should  have  arrived  out  on  the  23d  o£  February ;  and  we  must 
take  the  prices  of  that  date,  as  compared  with  what  the  cargo 
brought  on  the  4th  of  April.  I  have,  therefore,  made  a  close 
examination  of  the  price-currents  filed  with  the  commission  from 
Trinidad,  and  I  think  I  shall  be  right  in  allowing  the  loss  of 
the  Messrs.  Tucker  to  be  $1000  in  gold,  to  which  add  the  freight 
prepaid,  $319,  and  we  have  the  sum  of  $1319  due  the  shippers  on 
the  4th  of  April,  1869  ;  now  add  nine  months  and  twenty  days' 
interest  to  that  sum,  and  we  have  the  sum  of  $1382.50  due  them 
on  the  24th  of  January,  1870. 

Now  the  shipowners  would  have  the  clear  right  to  tender  to 
the  shippers  on  the  day  of  the  trial  of  this  case  that  amount  in 
gold ;  and  if  this  was  an  action  in  personam,  the  decree  of  this 
court  would  be  for  that  amount  in  coin  ;  but  as  the  funds  in  the 
registry  of  this  court  are  in  currency,  and  out  of  that  fund  the 
shippers  must  be  paid,  I  must  decree  that  they  be  paid  such  a 
sum  in  currency  as  will  represent  the  amount  due  them  in  gold 
on  the  day  of  the  decree.  At  the  price  of  gold  yesterday  (121f) 
that  sum  will  be  $1681.47.  To  this  add  the  costs  of  their  com- 
mission. After  these  sums  are  deducted,  as  also  the  several 
sums  due  the  Baltimore  claimants  and  the  costs  of  this  ease,  the 
balance  of  the  moneys  will  be  distributed  among  the  other  claim- 
ants ratably. 
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United  States  Circuit  Court,  District  of  Maryland,  at  Baltimore^ 

July,  1879. 

Joseph  E.  Bogos  et  al.  v.  Israel  M.  Parr  and  Henry  A. 

Parr. 

Example  where  both  vessels  are  in  fault  in  a  collision,  and  the  damages  are 
divided. 

In  admiralty. 

BOND,  J. — ^This  cause  having  been  heard  and  considered  the 
court  doth  find  the  facts  to  be  that  the  libellants  are  the  owners 
of  the  schooner  Virginia  and  her  cargo ;  and  that  the  respondents 
are  the  owners  of  the  steam-propeller  Ruggles.  That  between 
eleven  and  twelve  o'clock  on  the  night  of  March  1st,  1878,  the 
Virginia  was  proceeding  up  the  Chesapeake  Bay  on  a  voyage 
from  Accomac  County,  Virginia,  to  Baltimore,  and  the  Ruggles 
was  proceeding  on  a  voyage  in  an  opposite  direction  down  the 
bay.  Each  of  these  vessels  saw  each  other  at  the  distance  of  a 
mile  or  a  mile  and  a  half  before  they  collided,  but  the  schooner 
was  navigated  in  an  unseamanlike  manner,  and  instead  of  hold- 
ing her  course  changed  it  once  or  twice  and  brought  about  the 
collision  by  which  she  was  sunk.  But  the  court  finds  that  when 
the  steamer  saw  the  unskilful  and  dangerous  way  in  which  the 
schooner  was  being  navigated,  she  did  not  use  due  and  timely 
caution  nor  proper  measures  to  prevent  the  impending  danger. 
And  the  court  finds  the  loss  and  damage  to  have  been  to  the 
schooner  and  cargo  twenty-six  hundred  and  eight  dollars. 

And  it  finds  the  conclusion  of  law  to  be  that  where  a  collision 
is  caused  by  the  fault  of  each  vessel  the  damages  and  costs  are  to 
be  equally  divided.     And  a  decree  will  be  entered  accordingly. 

It  is,  therefore,  this  5th  day  of  July,  A.D.  1879,  adjudged, 
ordered,  and  decreed  that  the  libellants  recover  of  the  respon- 
dents the  sum  of  thirteen  hundred  and  four  dollars,  and  that  the 
costs  of  the  case  be  divided,  each  party  paying  one-half  thereof. 
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United  StcUes  Circuit  Court,  District  of  Maryland,  at  Baltimore. 
Morton  Beyer  et  al.  v.  The  Steamer  Nurnberg. 

A  vessel  lying  at  anchor  in  a  feirwav  or  roadstead  of  a  navigable  water,  with 
no  anchor-lights  burning,  and  but  one  lookout,  and  he  asleep,  at  the  time 
a  steamer  runs  into  her  by  no  fault  of  the  steamer,  is  solely  in  fault  and 
must  bear  the  loss  from  the  collision. 

BOND,  J. — ^This  cause  standing  ready  and  having  been  sub- 
mitted for  hearing,  and  the  proceedings  and  evidence  in  the  cause 
and  the  arguments  of  the  proctors  for  the  respective  parties 
having  been  read,  heard,  and  duly  considered,  the  Circuit 
Court  of  the  United  States  for  .the  District  of  Maryland  hereby 
finds  the  following  facts  and  conclusions  of  law,  upon  which  it 
renders  its  decree,  viz. : 

FACrrS   FOUND   BY  THE  COURT. 

1st.  Between  twelve  and  one  o'clock  on  the  night  of  the  7th, 
or  morning  of  the  8th,  of  May,  1877,  a  collision  occurred  be- 
tween the  steamer  Nurnberg  and  the  bark  Azow  in  the  Ches- 
apeake Bay. 

2d.  At  the  time  of  said  collision,  the  said  bark  Azow  was 
anchored  in  a  roadstead  or  fairway  of  the  Chesapeake  Bay  in 
the  usual  path  or  track  of  steamers  and  large  sail  vessels  coming 
to  or  going  from  the  port  of  Baltimore. 

3d.  An  anchor-lantern  had  been  lighted  and  properly  hung 
on  said  bark  Azow  at  an  early  hour  of  said  night,  but  said 
light  had  gone  out  before  said  collision,  and  at  the  time  of  said 
collision  no  anchor-light  nor  other  light  was  on  said  bark,  and 
said  bark  could  not  herself  be  seen  by  them  on  board  of  said 
steamer  at  a  sufficient  distance  to  enable  them  to  avoid  her. 

4th.  Only  one  man  was  on  duty  as  an  anchor-watch  on  board 
said  bark  Azow  at  the  time  of  said  collision,  the  entire  crew 
having  been  on  duty  all  the  night  before.  All  except  the  anchor- 
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watch  were  asleep  below,  and  the  anchor- watch  himself  was 
asleep  at  the  time  of  the  collision. 

5th.  No  torchlight  or  other  light  was  exhibited  on  said  bark, 
or  other  warning  given  on  board  of  her  as  said  steamer  ap- 
proached. 

6th.  Said  steamer  had  all  her  regulation  lights  burning 
brightly.  They  were  all  visible  at  the  respective  distances  re- 
quired by  the  act  of  Congress  and  the  usages  of  the  sea,  and 
they  might  all  have  been  seen  by  a  watch  on  lookout  on  board 
of  said  bark  in  time  to  ward  off  said  steamer  and  prevent  a 
collision. 

7th.  Said  steamer,  at  the  time  of  said  collision,  was  proceed- 
ing at  less  than  her  usual  rate  of  speed,  on  her  proper  course  up 
the  Chesapeake  Bay,  to  the  port  of  Baltimore. 

8th.  There  was  nothing  in  the  character  of  the  night  or  in  the 
locality  of  said  collision  to  have  rendered  it  imprudent  or  im- 
proper for  said  steamer  to  proceed  at  her  customary  rate  of  speed 
if  she  had  chosen  to  do  so. 

9th.  At  the  time  of  said  collision  said  steamer  was  in  charge 
of  a  competent,  experienced,  and  skilful  pilot;  said  pilot,  her 
master,  and  second  officer,  were  on  the  bridge  navigating  said 
steamer,  and  diligently  engaged  in  looking  out.  A  full  sea- 
watch,  consisting  of  nineteen  men  and  officers,  were  assigned  to 
their  respective  duties;  twelve  of  her  crew  were  on  watch  forward 
of  the  bridge.  Two  able  seamen  were  assigned  to  and  engaged 
in  the  special  duties  of  lookouts.  They  were  stationed  forward, 
on  the  upper  deck,  as  near  as  possible  to  the  bow,  one  on  the 
port,  one  on  the  starboard,  and  all  in  the  positions  most  advan- 
tageous for  the  discharge  of  their  respective  duties.  All  of  these 
officers  and  men  diligently  and  skilfully  discharged  their  re- 
spective duties  from  the  time  said  steamer  left  her  anchorage,  a 
little  after  twelve  o'clock  on  the  night  in  question,  in  charge  of 
the  pilot,  up  to  the  moment  of  the  collision.  They  saw  lights  on 
board  of  other  vessels,  in  motion  and  at  anchor,  and  avoided  and 
passed  them  at  safe  distances.  Shortly  before  said  collision  two 
anchor-lights  on  board  of  other  vessels,  one  nearly  ahead  of  said 
steamer  and  the  other  a  little  on  her  port,  about  three  miles  off, 
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were  repoi'ted  by  the  lookouts  on  board  of  said  steamer,  and  both 
of  them  were  distinctly  seen  by  the  pilot  and  officers  on  the 
bridge.  When  the  steamer  was  drawing  near  to  the  said  vessel 
ahead,  the  pilot  and  officers  on  her  bridge  looked  to  see  whether 
there  was  anything  in  the  way  to  prevent  them  from  porting  for 
the  purpose  of  clearing  her.  None  of  them  seeing  anything  in  their 
way,  the  said  steamer  was  ported,  slightly  altering  her  course  so 
as  to  clear  said  vessel  ahead.  Before  she  had  got  well  on  her 
new  course  the  two  lookouts  saw  the  bark  Azow  without  any 
lights  on  her,  and  simultaneously,  in  a  sharp  and  frightened 
voice,  cried  out:  "Ship  right  ahead."  The  order  was  instantly 
given  to  stop  said  steamer,  and  put  her  helm  hard  aport.  Both 
of  these  orders  were  instantly  obeyed.  But  before  said  steamer 
could  be  stopped,  and  before  her  machinery  could  be  reversed,  or 
her  course  materially  altered,  she  struck  said  bark  with  such 
force  as  to  cut  into  and  sink  her. 

10th.  Said  collision  was  caused  entirely  by  the  fault  of  those 
on  board  of  said  bark  Azow,  and  everything  was  done  on  board  of 
said  steamer  Nurnberg  which  could  have  been  done  to  avoid  it. 

CONCLUSIONS  OF   LAW. 

Said  collision  having  been  caused  entirely  by  the  fault  of  those 
on  board  of  said  bark  Azow,  and  everything  having  been  done 
which  could  have  been  done  on  board  said  steamer  to  avoid  the 
same,  the  libellants,  owners  of  said  bark,  are  not  entitled  to  re- 
cover from  the  said  steamer,  or  from  the  stipulators,  damage 
therefor. 

DECREE.  *  • 

It  is  thereupon,  this  fifth  day  of  March,  1879,  adjudged,  or- 
dered, and  decreed  that  the  decree  in  the  above  cause  be,  and  the 
same  is  hereby  affirmed,  and  that  the  libel  be,  and  the  same  is, 
hereby  dismissed,  with  costs  to  the  appellee  in  both  courts. 
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In  the  Circuii  Court  of  ths  United  States  for  the  District  of 
Maryland^  at  Baltimore,  January  14^,  1879. 

Augustus  Jerome  et  al.  v.  The  Floating-dock  of 

William  T.  Clark. 

Damage  from  collision  by  inevitable  accident  each  partj  to  bear  his  own  loss. 

In  admiralty,  on  appeal. 

BOND,  J. — ^This  cau8e  corning  on  to  be  heard  upon  the  libel 
and  answer  filed,  with  the  proofs  and  testimony  taken  therein, 
was  argued  by  counsel,  and  thereupon,  after  due  consideration, 
the  court  doth  find  the  facts  to  be  : 

1st.  That  on  the  seventeenth  day  of  September,  1876,  the 
schooner  Ida  C.  Latham,  a  vessel  of  the  burden  of  492  tons,  was 
lying  securely  moored  at  her  wharf  in  the  harbor  of  Baltimore, 
when  at  about  the  hour  of  six  o'clock  in  the  afternoon  she  was 
struck  in  her  stern  by  the  floating-dock  belonging  to  William  T. 
Clark,  torn  from  her  moorings,  and  much  damage  inflicted  upon 
her. 

2d.  That  the  floating-dock  of  Clark  was  moored  to  a  wharf 
securely,  and  with  sufficient  care  to  resist  the  eflect  of  any  storm 
of  wind  or  sea  ever  known  before  in  that  harbor. 

3d.  That  the  day  being  Sunday  the  hands  who  work  at  the 
dock  had  gone  home,  there  being  no  shelter  on  it  for  the  men. 

4th.  That  about  four  o'clock  the  wind  began  to  blow  from  the 
southeast,  and  in  an  hour  increased  to  a  gale  of  such  violence  as 
to  make  the  water  rise  in  the  harbor  to  a  height  greatly  beyond 
the  point  ever  before  known  there. 

5th.  That  the  dock  was  fastened  by  hawsers  and  chains  to  piles 
driven  through  the  wharf  into  the  bed  of  the  basin,  but  the  water 
rose  so  high  that  it  lifted  the  dock  above  the  piles  to  which  it 
was  fastened ;  this  caased  the  hawsers  to  slip  over  the  top  of 
the  piles,  and  the  dock  was  driven  violently  across  the  basin  to 
where  the  schooner  Ida  C.  Latham  was  moored,  and  colliding 
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with  her  damaged  her  to  the  amount  of  one  hundred  and  seventy 
dollars. 

6th.  And  the  court  finds  that  the  collision  was  caused  by  the 
unprecedented  character  of  the  storm  at  the  time,  and  not  by  the 
want  of  prudence,  skill,  or  care  of  the  owners  or  crew  of  the 
dock.  That  it  occurred  by  the  act  of  God,  and  not  from  negli- 
gence or  want  of  precaution. 

And  the  court  doth  find  the  law  to  be  that  in  case  of  collision 
arising  under  the  above  facts  each  party  must  bear  his  own  loss. 

It  is  ordered  that  the  decree  of  the  District  Court  be  reversed, 
and  that  the  libel  be  dismissed,  each  party  paying  his  own  costs. 


In  the   United  States  Circuit  Court  for  the  Fourth  Circuit  and 
Eastern  District  of  Virginia,  at  liichraond,  1850. 

United  States  v.  Edward  Clements  and  Thomas  Reid.* 

In  joint  indictments  one  of  the  accused  is  not  a  competent  witness  for  the  others, 

unless  he  have  been  acquitted. 
On  motions  for  new  trial  in  criminal  cases  affidavits  of  jurors  ought  not  to  be 

received  to  impeach  their  own  verdict. 

On  the  4th  of  February,  1850,  the  schooner  J.  B.  Lindsey, 
Captain  S.  S.  Riggs,  came  into  the  port  of  St.  Thomas,  West  In- 
dies,'with  signals  of  distress,  and  on  landing,  the  captain  and 
two  men,  who  composed  the  whole  crew,  reported  that  while  at 
sea  near  Trinidad,  the  mate,  John  Heeney,  and  a  passenger  named 
John  Walker,  had  been  murdered  by  two  of  the  crew,  named 
Edward  Clements  and  Thomas  Reid,  who  had  afterwards  lefk 
the  schooner  in  an  open  boat,  and  they  were  supposed  to  have 
landed  somewhere  on  the  Spanish  main. 

The  American  commercial  agent  at  St.  Thomas,  Charles  H, 

*  Taken  from  Howison's  Trials,  published  in  1851. 
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Delavan,  Esq.,  took  prompt  measures  for  their  discovery  and 
arrest.  He  had  handbills  printed  and  extensively  circulated,  in 
which  the  men  were  described,  and  a  reward  of  two  hundred  dol- 
lars was  offered  for  their  apprehension.  Mr.  Delavan  addressed 
a  letter  to  Louis  Baker,  Esq.,  American  consul  at  Laguayra, 
Venezuela,  inclosing  one  of  the  handbills,  and  earnestly  asking 
his  attention  to  the  subject. 

In  a  very  short  time  the  following  letter  was  received  by  the 
chief  of  police  -at  Laguayra,  from  the  custom-house  officer  at 
Higuirote,  a  small  port  on  the  Atlantic,  not  far  from  Laguayra : 

(translation.) 

CusTOM-HousE,  Republic  of  Venezuela.,  Comptboller*8  Office, 

HiQUiBOTE,  February  lUh,  1850. 

To  THE  Mayor  of  the  County,  Laguay'ra: 

I  have  passed  to  the  honorable  secretary  of  state  on  this  day, 
under  the  number  of  73,  a  communication  where  I  inform  him  that 
a  boat  had  reached  this  port  with  two  Englishmen,  who  stated  they 
came  from  Maracaibo  in  five  days  of  navigation,  and  as  they  have 
not  presented  any  document  that  will  justify  what  they  say,  or  the 
place  they  started  from,  and  it  being  very  strange  that  a  small  boat 
should  have  made  such  a  long  navigation  as  that  from  Maracaibo 
to  this  port,  and  having  stated  that  their  voyage  was  for  Laguayra, 
this  custom-house  has  ordered  the  two  Englishmen  to  pass  to  the 
port  of  Laguayra  in  the  Venezuelan  sloop  St.  Johns,  Captain  Eles- 
tino  Ganis,  and  that  they  be  presented  to  the  mayor,  so  that  they 
may  be  examined,  and  that  their  consul  may  make  convenient  inves- 
tigation, for  no  civil  authority  whatever  is  in  this  port  now  that  could 
do  it.  The  boat,  with  its  appurtenances,  remains  in  this  port,  which 
you  will  dispose  of,  though  said  Englishmen  have  offered  it  for  sale 
for  the  sum  of  forty  dollars.     I  remain  your  obedient  servant, 

Juan  Jose  Ferrai. 

When  these  men  arrived  in  Laguayra  Consul  Baker  saw  them, 
and  comparing  them  with  the  description  in  the  handbill,  was 
convinced  they  were  the  same  therein  mentioneil.  He  imme- 
diately wrote  to  Mr.  Delavan,  who  communicated  with  Commo- 
dore Parker,  of  the  United  States  West  India  Squadron,  and  the  . 
sloop-of-war  Germantown,  Commander  Charles  Lowndes,  was 
sent  to  Laguayra.     In  the  meantime,  by  request  of  Mr.  Baker, 
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the  boat,  with  two  pistols,  a  dirk  knife,  and  some  other  things 
found  in  it,  was  sent  from  Higuirote  to  Laguayra. 

On  the  arrival  of  the  Germantown,  Lemuel  Franklin  and 
James  Jackson,  two  of  her  crew,  recognized  the  two  men  as  Ed- 
ward Clements  and  Thomas  Reid,  with  whom  they  had  served 
aboard  the  United  States  sloop  Saratoga  at  Norfolk.  Judi- 
cial examinations  were  made  by  the  Venezuelan  authorities; 
the  Tribunal  of  Justice  took  the  depositions  of  witnesses  and  cer- 
tified them  to  the  office  of  the  American  consulate.  In  one  of 
these  depositions  James  Jackson  testified  : 

"  Que  habiendo  ahora  dias  ido  a  la  carc^l  le  preguntaron  duos  in- 
dividuos  que  se  decia  a  bordo  de  ^llos;  que  si  sabia  lo  que  les  harian  ; 
que  el  esponente  entonces  les  preguuto  si  era  cierto  que  habian  ma- 
lado  el  piloto  y  el  pasajero,  y  Clements  le  contesto;  qui  si  no  habiera 
sido  per  tres  botellas  di  Brandi  que  tenian  abordo  no  habiera  sucedido 
nada ;  pero  como  el  piloto  le  pego  con  un  pasador,  lo  mato  con  un 
cuchillo  ;  que  entonces  el  pasajero  corrio  k  auxiliar  al  piloto,  y  como 
estuviese  Reid  gobernando  el  timon  lo  dego,  y  corrio  sobre  el  pasajero 
y  lo  hecho  a  el  agua ;"  que  el  declarante,  "  then  asked  them  if  they 
had  wounded  the  captain,  and  they  replied  they  did  not  know  he  had 
been  wounded ;  they  had  no  such  intention,  as  the  captain  was  a  very 
good  man." 

On  the  10th  of  April,  1850,  by  order  of  the  President  of  the 
Republic,  transmitted  through  the  governor  of  the  province,  the 
two  men  were  placed  at  the  disposal  of  Consul  Baker,  together 
with  the  boat  and  its  accompaniments.  The  Germantown  sailed 
with  them  for  the  United  States,  and  on  the  5th  of  June,  1850, 
they  were  brought  into  Norfolk  by  the  United  States  steamer 
Vixen,  Lieutenant  Commanding  Ward,  to  whom  they  had  been 
transferred  from  the  Germantown.  After  examination  they,  the 
two  men,  were  sent  to  Richmond  for  trial  in  the  United  States 
Circuit  Court. 

Wednesday y  November  27th,  1850. 
William  T,  Joynes,  District  Attorney ^  for  the  proseeviion, 

William  P.  Byrd,  William  A.  Cocke,  Joseph  M.  Carrington, 
for  the  prisoner  Ckmeais. 

The  prosecution  was  under  the  act  of  Congress,  30th  April, 
1790,  Art.  8168,  Gordon's  Digest,  929,  930. 
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If  any  person  commit  upon  the  high  seas,  or  in  any  river,  haven, 
basin,  or  bay,  out  of  the  jurisdiction  of  any  particular  State,  murder 
or  robbery,  or  any  other  offence  which,  if  committed  within  the  body 
of  a  county,  would,  by  the  laws  of  the  United  States,  be  punished 
with  death  ;  or  if  any  captain  or  mariner  of  any  vessel  shaH  pirati- 
cally and  feloniously  run  away  with  such  vessel,  or  any  goods  or 
merchandise  to  the  value  of  fifty  dollars,  or  yield  up  such  vessel 
voluntarily  to  a  pirate;  or  if  any  seaman  shall  lay  violent  hands 
upon  his  commander,  thereby  to  hinder  and  prevent  his  fighting  in 
defence  of  his  ship  or  goods  committed  to  his  trust,  or  shall  make  a 
revolt  in  the  ship,  every  such  offender  shall  be  deemed,  taken,  and 
adjudged  to  be  a  pirate  and  felon,  and  being  thereof  convicted,  shall 
suffer  death ;  and  the  trial  of  crimes  committed  on  the  high  seas  or 
in  any  place  out  of  the  jurisdiction  of  any  particular  State,  shall  be 
in  the  district  where  the  offender  is  apprehended,  or  into  which  he 
may  be  brought. 

The  indictment  contained  five  counts,  charging  the  prisoners 
jointly  with  the  murder  of  John  Heeney,  on  the  27th  of  January, 
1350 ;  the  murder  was  charged  as  done  "  piratically,  wilfully, 
feloniously,  and  of  their  malice  aforethought,"  on  the  high  seas, 
not  within  the  jurisdiction  of  any  State,  or  of  any  of  the  United 
States,  but  within  the  jurisdiction  of  this  court. 

1.  The  first  count  charged  the  murder  as  committed  with  a 
pistol,  discharged  by  Reid,  Clements  present,  aiding  and  abetting. 

2.  The  second  charged  the  murder  as  committed  with  a  pistol 
discharged  by  Clements,  Reid  present,  aiding  and  abetting. 

3.  The  third  charged  the  murder  as  committed  with  a  dirk, 
held  by  Reid,  Clements  present,  aiding  and  abetting. 

4.  The  fourth  charged  the  murder  as  committed  with  a  knife 
held  by  Clements,  Reid  present,  aiding  and  abetting. 

5.  The  fifth  charged  the  murder  as  committed  by  both,  with 
instruments  and  weapons  to  the  (grand)  jurors  unknow^n. 

The  indictment  farther  said,  that  the  Eastern  District  (Fourth 
Circuit)  of  Virginia,  is  the  district  and  circuit  to  which  the  ac- 
cused were  first  brought. 

The  prisoners  elected  to  be  separately  tried,  and  the  case  of 
Edward  Clements  being  ready,  his  trial  proceeded. 

He  appeared  to  be  from  twenty-five  to  thirty  years  old,  had 
light-brown  hair,  high  cheek-bones,  light-gray  eyes,  and  rather 
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well-shaped  features;  his  height  was  probably  five  feet  nine 
inches. 

He  pleaded  "  not  guilty  ^'  to  the  indictment.  The  arraign- 
ment was  joint,  and  each  prisoner  pleaded  the  same  plea. 

The  Court  (James  D.  Halyburton,  district  Judge). — A  ques- 
tion may  arise  as  to  the  mode  of  obtaining  the  jury.  I  am  of 
opinion  that  I  might  proceed  according  to  the  law  now  in  force 
in  this  State,  but  as  it  has  been  heretofore  held  in  full  court  that 
a  prisoner  is  entitled  to  his  peremptory  challenges,  and  as  I  do 
not  wish,  sitting  alone,  to  change  the  rule,  I  will  allow  the  usual 
number  of  peremptory  challenges,  and  then  proceed  to  organize 
the  jury  according  to  the  existing  State  law.  This  course  will 
be  most  favorable  to  the  accused. 

The  following  were  the  jury : 

Peter  Crew,  Robert  P.  Richardson,  Leonard  Slater,  W.  L.  Mc- 
Minn,  J.  B.  Dupuy,  John  A.  Lancaster,  William  Boothwright, 
John  D.  Shell,  Alex.  Garrett,  Charles  Stebbins,  Peyton  G.  Bay- 
ley,  E.  M.  Porter. 

For  the  United  States : 

Solomcm  S,  RiggSf  sworn. — I  was  captain  of  the  schooner  J. 
B.  Lindsey  during  the  past  winter ;  the  prisoner  was  on  board 
as  a  sailor  before  the  mast.  On  the  27th  day  of  January,  Sunday 
morning,  we  came  out  to  sea  from  Port  of  Spain,  Trinidad ;  we 
got  out  between  8  and  9  o'clock  in  the  morning ;  things  went  on 
pretty  well  during  the  day ;  that  afternoon  a  pistol  was  fired 
on  deck ;  I  was  lying  in  my  berth ;  I  was  alarmed  and  went  on 
deck,  and  asked  the  mate  what  the  pistol  was  fired  for  ?  He  said 
he  did  not  know,  he  would  go  forward  and  see.  The  mate,  John 
Heeney,  then  went  forward,  and  after  awhile  returned  and  said 
he  would  soon  give  me  an  account  of  it.  I  went  to  my  cabin ; 
•  in  a  short  time  the  mate  handed  me  two  pocket-pistols;  I  took 
them  arid  said :  "  They  are  more  of  men  than  I  took  them  to  be." 
My  watch  was  out  at  8  o'clock ;  Clements  and  Castello  were  in 
my  watch ;  Reid  was  in  the  mate's  watch,  which  was  from  8  to 
12.  Before  I  left  the  deck  I  said  to  Clements:  "Keep  a  good 
lookout,  will  you?"  He  spoke  kindly  and  said:  "Yes,  sir."  It 
was  a  fine  moonlight  night;  I  left  the  passenger,  John  Walker, 
at  the  wheel ;  the  mate  was  also  on  deck ;  I  went  to  the  cabin 
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and  turned  into  my  berth.  Between  10  and  11  o'clock  I  was 
awakened  by  a  sound — it  may  have  been  a  pistol-shot  or  a  shrill 
scream.  I  jumped  up,  caught  in  my  hands  two  small  pocket- 
pistols,  and  ran  upon  deck  ;  the  cabin  had  two  doors,  each  open- 
ing to  the  stern  ;  the  starboard  door  was  shut ;  the  larboard  open. 
When  I  got  on  deck  I  saw  persons  on  the  starboard  side  running 
forward,  half  bent,  between  the  cabin-house  and  the.  side  of  the 
schooner.  I  found  the  mate  lying  by  the  wheel,  a  stream  of 
blood  running  from  his  body  to  the  larboard ;  he  was  groaning 
and  crying:  "Lord  !  have  mercy  on  me!"  I  tried  to  encourage 
him  and  to  get  him  into  the  cabin ;  presently  I  heard  some  per- 
sons running  ail  on  the  larboard  and  starboard  sides  of  the  cabin- 
house  ;  I  don't  know  who  was  on  the  starboard,  but  the  man  on 
the  larboard  was  Reid ;  I  saw  him,  and  saw  the  flash  of  his  pis- 
tol as  he  fired  at  me ;  I  felt  myself  hurt  and  staggered  back,  and 
fired  my  left-hand  pistol,  but  missed  him ;  I  got  into  the  cabin 
and  sought  to  close  the  door ;  the  cook  was  with  me ;  I  found 
my  shirt  bosom  was  all  bloody ;  immediately  afterwaixls  three 
heavy  blows  were  struck  on  the  starboard  door,  and  a  voice,  which 
I  took  to  be  Clements's  cried :  "  Cook  !  come  out  and  be  mur- 
dered ! "  I  think  this  was  only  to  draw  my  attention,  for  instantly 
Reid  again  fired  at  me  through  the  open  door ;  I  returned  his 
fire,  and  when  the  smoke  cleared  I  saw  him  lying  on  the  deck ;  I 
think  my  ball  struck  him  somewhere  between  the  mouth  and  the 
eyes.  I  said  to  the  cook  :  "  I  have  got  one  down,"  and  I  think 
I  said  :  "  Now  don't  you  look  pretty,  you  old  pirate,"  or  some- 
thing like  that ;  I  told  the  cook  to  look  for  my  powder ;  I  thought 
it  was  in  my  chest,  which  was  opened,  but  presently  I  found  it 
in  my  pocket,  and  loaded  both  my  pistols;  in  the  meantime  the 
man  lying  on  deck  got  up  and  went  away ;  the  cook  took  the 
two  little  pistols  that  had  been  handed  to  me  by  the  mate,  and 
loaded  them.  I  put  some  brown  paper  on  my  throat  and  breast, 
and  drank  vinegar  during  the  night;  I  bethought  me  of  a  small 
after-cabin,  behind  and  lower  than  the  chief  cabin  ;  I  said  to  the 
cook  we  would  get  in  there  and  defend  ourselves;  I  slipped 
aside  the  slide,  and  got  in  and  left  the  slide  open  one  or  two 
inches.  We  staid  there  until  aft-er  day.  Some  one  came  on  the 
top  of  the  cabin-house;  I  went  into 'the  cabin  and  tried  to  shoot 
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him  through  the  stovepipe  hole,  but  I  could  not  get  a  chance, 
and  could  not  see  who  it  was.  The  cook  and  I  remained  in  the 
cabin  and  after-cabin  during  Monday.  In  the  afternoon  I  saw 
Clements  in  the  forecastle;  I  could  see  through  the  run,  under 
the  cabin-deck,  and  a  plank  was  off  the  bulkhead  of  the  fore- 
castle; about  dusk,  the  cook  was  in  the  after-cabin;  he  cried 
out :  "  Captain  !  they  are  coming  aft;"  I  heard  one  of  his  pistols 
snap,  and  then  he  fired  another;  we  heard  a  noise  in  the  hold; 
after  awhile  the  cook  came  out  and  loaded  his  pistol,  and  we 
kept  guard  over  the  open  (larboard)  door.  The  next  morning 
(Tuesday),  at  about  daybreak,  we  saw  some  birds,  "  large  land- 
birds,"  sitting  on  the  taffrail ;  thinking  from  this  that  nobody 
could  be  near,  the  cook  stepped  out  and  shut  the  door,  and  we 
secured  it  with  a  lanyard.  After  this  we  heard  a  pistol  fired  in 
the  hold,  the  ball  from  which,  as  I  afterwards  found,  struck  the 
forward  bulkhead  of  the  cabin.  About  9  o'clock  I  looked  through 
a  crack  in  the  forward  folding  door  of  the  cabin,  and  saw  Clem- 
ents walking  up  and  down  from  the  mainmast  forward  with  a 
horse  pistol  in  each  hand.  He  was  too  far  for  me  to  shoot  him. 
I  did  not  then  see  Reid,  but  after  awhile  I  saw  him  on  deck,  with 
his  face  tied  up  in  a  handkerchief  and  a  pistol  in  each  hand« 
Presently  I  heard  Clements  cry  out  to  me:  "  Give  us  the  boat;  if 
you  don't  give  us  the  boat  we  will  scuttle  the  vessel."  I  made 
no  reply  that  I  remember.  In  a  short  time  the  man  Castello 
came  aft  with  a  cutlass  in  his  hand  to  the  starboard  cabin-door, 
and  said  something ;  I  did  not  hear  what  he  said,  I  was  so  eager 
to  shoot  him ;  I  raised  up  the  binnacle  door  and  levelled  my 
pistol  at  him,  close  at  his  head  ;  the  pistol  snapped!  Castello  left 
and  went  forward.  The  boat  was  hanging  astern  at  the  davits; 
Clements  cried  out :  "  What  do  you  say,  can  we  have  the  boat?" 
I  said :  "  Take  the  boat  if  you  will  go  off  and  leave  us  alone." 
He  asked :  "  Won't  you  shoot  us  ?  "  I  said :  "  No,  I  will  not  shoot 
you,"  but  nevertheless  I  intended  to  shoot  them  through  the 
binnacle-holes  when  they  came  aft;  I  thought,  under  the  cir- 
cumstances, I  was  justifiable  in  doing  this.  As  they  came  aft,  I 
saw  Reid  with  his  face  tied  up  and  a  pistol  in  each  hand.  Clem- 
ents and  Castello  had  no  arms  that  I  saw.  One  whom  I  did  not 
see  shut  the  binnacle-slides  with  the  muzzle  of  a  pistol,  so  I 
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could  not  see  them  ;  I  heard  the  boat  fall  into  the  water ;  they 
carried  her  forward.  Through  the  crack  in  the  forward  cabin- 
door  I  saw  them  take  two  coffee-pots  and  a  tea-kettle  and  a  pan 
from  the  galley,  and  I  saw  them  cut  the  foot-rope  of  the  square 
sail  yard.  I  sat  on  my  chest  feeling  very  sad.  I  suspected  that 
they  would  scuttle  the  vessel.  I  heard  two  blows  struck,  and 
thought  they  were  scuttling  her.  I  said  to  the  cook,  that  if  they 
scuttled  her  we  would  rush  on  deck  and  kill  or  be  killed — that 
was  our  only  hope.  After  this,  all  was  quiet  for  a  time ;  I  heard 
some  one  running  aft;  it  was  Castello;  beseemed  frightened; 
he  said :  "  Captain,  the  boat  is  astern ! "  He  pulled  at  the  door ; 
I  said  :  "  If  you  pull  open  that  door,  I  will  kill  you,  if  my  pistol 
will  fire.''  He  pushed  aside  one  of  the  binnacle-slides  and  said : 
"  Captain,  the  boat  is  astern,  if  you  don't  believe  me,  look  out!" 
I  ordered  him  forward ;  he  obeyed  and  then  I  opened  the  door 
and  saw  the  boat  about  three  hundred  yards  astern  with  Clements 
and  Reid  in  it.  I  came  out,  and  as  Castello  approached  me  I 
presented  both  my  pistols  at  him,  and  said :  ^^  Your  life  is  in  ray 
hands."  He  said :  "  Captain,  I  am  innocent  of  this  killing." 
(Stopped  by  prisoner's  counsel.)  I  asked  if  he  had  any  arms. 
He  said  he  had  one  pistol,  which  he  gave  to  the  cook,  who  fired 
it  off  to  leeward.  The  boat  seemed  to  be  pursuing  us;  we  got 
up  part  of  the  mainsail  and  got  under  way ;  the  last  I  saw  of 
them  and  the  boat  they  were  bearing  off  easterly.  Our  schooner 
was  of  119  tons,  and  with  only  two  men  and  myself  disabled 
we  had  much  difficulty,  but  we  got  safely  into  St.  Thomas. 

By  Joynea, — Reid,  the  mate,  and  the  passenger  were  on  deck 
when  I  went  below  Sunday  night ;  I  saw  Walker  at  the  wheel 
at  8  o'clock  that  night,  and  have  never  seen  him  since.  I  saw 
Clements  in  the  forecastle  Monday.  The  cabin-house  is  above 
the  deck,  and  from  its  forward  door  you  could  see  the  whole 
deck  forward.  A  pistol  was  fired  Tuesday  morning.  Clements 
was  walking  backwards  and  forwards  from  the  mainmast ;  he 
had  two  horse-pistols  (here  two  were  produced),  these  are  like 
them.  The  binnacle  for  the  compass  is  abaft  the  cabin  and  has 
lights,  so  that  when  the  hanging  door  inside  is  open  the  cabin  is 
lighted  from  the  binnacle.  The  aft  larboard  door  had  been  hooked 
back,  and  remained  open  until  Tuesday  morning ;  before  it  was 
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closed  we  had  seen  large  birds  sitting  round  on  the  taffrail, 
probably  drawn  by  the  body  of  the  mate^  which  was  becoming 
offensive.  After  the  boat  was  nearly  out  of  sight  I  had  the  body 
moved ;  it  looked  badly  and  was  very  offensive ;  I  did  not  ex- 
amine the  wounds ;  I  felt  badly  ;  it  is  probable  the  rudder  ropes 
had  chafed  the  legs^  they  had  black  marks  upon  them.  I  told 
Castello  to  sew  him  up  in  a  hammock^  and  put  a  bag  of  sand  to 
his  head  and  feet.  I  read  a  prayer  over  him,  and  told  them  to 
commit  him  to  the  deep.  I  turned  my  back  and  did  not  see  them. 
I  never  saw  Castello  during  the  affair  until  Tuesday  morning. 
There  were  but  two  men  in  the  boat ;  they  were  Clements  and 
Reid.  I  got  on  deck  about  10,  and  at  12  o'clock  got  an  obser- 
vation of  the  sun  ;  I  think  my  latitude  was  13°  32'.  When  I  left 
the  deck  Sunday  night  we  were  under  mainsail,  foresail,  jib,  and 
flying  jib ;  when  I  came  up  the  foresail  was  hanging,  torn  to 
pieces;  I  suppose  the  peak  lashing  gave  way,  and  the  throat 
lashing  held  on,  and  so,  the  gaff  dropping,  the  sail  swayed  from 
side  to  side  and  was  torn.  The  J.  B.  Lindsey  hails  from  Nor- 
folk, and  is  owned  by  Daniel  E.  Sim'onds,  of  Norfolk,  William 
W.  Simonds,  of  Elizabeth  City,  and  Wallace  Bray,  of  North 
Carolina. 

Cross-examined  by  Byrd, — There  were  seven  persons  on  board 
at  8  o'clock,  Sunday  night,  Heeney,  Walker,  Reid,  Clements, 
Castello,  Smith  the  cook,  and  myself.  When  I  was  aroused  and 
came  on  deck,  I  do  not  know  how  many  persons  were  running 
forward  on  the  starboard ;  I  did  not  see  Castello ;  the  codk  was 
in  the  cabin ;  I  was  in  such  circumstances  of  excitement  that  I 
could  not  tell  how  many  persons  were  on  the  starboard. 

Oross-examined  by  George  Blow, — (Mr.  Blow  had  been  counsel 
in  Norfolk  and  attended  during  part  of  the  trial,  but  did  not  stay 
to  argue  the  case  before  the  jury.)  I  shipped  Reid  and  Clements 
at  Elizabeth  City ;  I  had  found  Castello  aboard  the  J.  B.  Lind- 
sey when  I  took  her ;  she  had  just  returned  from  Boston.  Reid 
and  Clements  acted  well 'in  the  cruise  to  Trinidad ;  I  liked  them 
and  spoke  highly  of  them.  At  Trinidad  they  went  ashore,  and 
two  black  men  came  alongside  and  said  these  men  had  sent  them 
to  work  in  their  places.  The  day  we  sailed,  a  white  boy,  about 
eighteen  years  old,  was  brought  aboard  without  my  knowledge; 
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I  thought  it  wrong  and  had  him  eent  off.  Clements  after  that 
offered  to  pay  his  passage ;  he  said  he  was  an  acquaintance  of 
his,  and  he  wanted  him  to  go  to  the  United  States;  Clements 
and  Reid  went  ashore  with  this  boy.  We  ballasted  the  26th ;  I 
thought  they  looked  and  acted  "a  little  suspicious"  then;  when 
the  mate  handed  me  the  two  pistols,  Sunday  afternoon,  and  I 
said  "they  were  more  of  men  than  I  thought,"  I  little  thought 
they  had  a  chest  almost  full  of  arms ;  I  don't  say  a  chestful, 
but  I  think  five  pistols  are  part  of  a  chestful  at  least.  When  I 
ran  out  I  was  in  my  drawers,  bareheaded  and  barefooted,  with 
a  pistol  in  each  hand ;  I  was  alarmed  because  of  the  noise,  and 
because  I  heard  a  man  crying,  "  Lord  !  have  mercy  on*  me."  I 
can't  tell  anything  of  the  distance  between  the  wheel  and  the 
house ;  the  cabin  floor  was  three  steps  under  deck,  and  the  top 
was  high  enough  for  a  man  to  stand  upright  with  his  hat  on ; 
the  larboard  door  was  fastened  back  by  two  nails,  one  in  the 
door  and  the  other  in  the  house.  No,  sir,  I  did  not  fire  my  pistol 
first  at. the  man,  at  the  corner  of  the  house;  he  fired  first;  I  fell 
back  upon  the  wheel ;  I  did  not  strike  my  throat  on  the  nail  in 
the  door ;  I  do  not  know  that  the  surgeon  of  the  Germantown 
ever  examined  me;  when  the  pistol  was  fired,  I  did  not  think  I 
was  shot  by  the  ball ;  I  thought  it  probable  'twas  the  powder ; 
I  have  never  felt  the  ball,  but  it  may  have  clipped  my  neck.  At 
10  o'clock  I  suppose  Reid  ought  to  have  been  at  the  wheel ;  with 
the  sail  that  I  left  on  the  schooner  if  the  wheel  had  been  left  she 
would  probably  have  run  up  into  the  wind's  eye,  and  shaken;  I 
did  not  hear  anything  of  this  sort  while  in  my  berth.  When 
Castello  came  to  the  door  with  the  cutlass  in  his  hand,  I  did  not 
trust  him.  We  found  a  mashed  ball  in  the  cabin,  which  had 
passed  through  the  lid  of  my  chest ;  I  have  no  doubt  this  was 
the  second  ball  of  the  two  that  Reid  fired  at  me. 

Re-examined  by  Joynes. — I  did  not  find  any  more  pistols,  but 
saw  balls  which  were  brought  to  me  from  the  forecastle — ^they 
w^ere  large ;  the  mashed  baU  we  found  had  too  much  lead  in  it 
to  have  been  a  pocket-pistol  ball.  After  I  had  shot  Reid  and  he 
fell,  Clements  cried  out :  "  Give  us  the  boat."  I  told  him  he 
should  not  have  her,  I  wanted  to  shoot  another  of  them.  I  felt 
encouraged  having  Reid  down.     I  bought  these  pistols  in  Trini- 
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dad ;  I  felt  suspicious  after  the  lad  was  found  aboard,  and  I 
heard — (stopped.)  I  bought  them  because  I  felt  suspicious.  At 
Elizabeth  City,  Clements  and  Reid  came  aboard  together,  and 
Clements  asked  if  I  could  give  them  a  berth  ;  I  told  them  I  could 
give  one;  he  said  one  could  not  go  without  the  other,  so,  as 
another  man  whom  I  had  expected  had  not  come,  I  shipped 
them  both.  The  mate,  when  1  found  him  wounded,  made  no 
statements  as  to  who  did  it.  The  J.  B.  Lindsey  sailed  under  the 
"Stars  and  Stripes."  We  went  into  St.  Thomas  with  colors  at 
half-mast  and  Union  down.  Many  persons  boarded  us,  the 
American  consul  among  them. 

Thursday,  November  28^A,  1850. 

Thomas  Castello,  sworn. — I  was  aboard  the  J.  B.  Lindsey.  We 
sailed  on  the  27th  of  January,  which  was  Sunday,  from  Five 
Islands,  Port  of  Spain.  In  the  afternoon,  between  two  and  four 
o'clock,  while  I  was  at  the  wheel,  a  pistol  was  fired  forward. 
Captain  Riggs  was  lying  down  in  his  berth  ;  he  came  on  deck 
and  said  something  to  the  mate ;  the  mate  went  forward ;  I  looked 
forward  and  saw  Clements  with  a  small  pistol  in  his  hand,  and 
one  of  his  fingers  was  bleeding.  In  a  short  time  Clements  came 
up  and  gave  the  mate  two  small  pocket-pistols,  and  said  :  "  I  am 
very  much  obliged  to  you."  Nothing  else  occurred  till  about 
eight;  Clements  was  at  the  wheel  from  six  to  eight.  At  eight 
the  passenger,  John  Walker,  took  the  wheel.  I  went  forward,  and 
Reid  and  Clements  stood  just  about  amidships;  they  had  a  bot- 
tle and  very  politely  asked  me  to  take  something  to  drink ;  I 
took  the  bottle  but  did  not  drink  anything.  I  went  to  the  fore- 
castle and  turned  in  to  sleep.  Some  time  during  the  night  I  was 
awakened,  I  suppose,  by  the  noise  of  pistols ;  I  can't  say  what 
time  of  night  it  was.  I  got  out  of  my  berth  and  was  going  on 
deck,  but  found  the  forecastle  doors  shut;  in  this  hot  climate  I 
generally  slept  with  them  open.  I  made  some  noise  and  tried  to 
open  them,  but  found  them  fastened.  Presently  Clements  came 
to  the  forecastle  with  a  pistol  in  his  hand,  and  said  if  I  would 
stay  below  and  make  no  noise  I  would  not  be  hurt.  I  did  not 
then  see  Reid,  but  he  came  afterwards  and  told  me  to  keep  up  a 
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good  heart,  I  should  not  be  hurt ;  Clements  came  and  talked  the 
same  way,  and  they  kept  running,  first  one  and  then  the  other, 
to  the  forecastle  to  see  if  I  was  there.  I  tried  to  get  out  by 
knocking  a  plank  off  the  bulkhead  of  the  forecastle,  which  had 
been  started  at  sea,  but  finding  I  could  not  pass  I  lay  down  in 
my  berth  and  took  it  coolly.  Soon  afterwards  Reid  came  into  the 
forecastle  and  said  :  "  My  God !  I  am  shot ;"  Clements  came  di- 
rectly aft;erward8,  and  stood  on  the  steps ;  Reid  said :  "  Go  on  deck 
and  avenge  my  death,  shoot  somebody !"  Then  he  said :  "  My  pis- 
tol-ball, which  I  fired  at  the  captain,  was  enough  to  knock  down  a 
horse,  and  yet  his  ball  knocked  me  down.'^  After  awhile  he  said 
he  did  not  believe  he  was  as  much  hurt  as  he  thought  he  was, 
and  he  got  up,  tied  a  handkerchief  round  his  face,  and  went  on 
deck.  I  then  asked  Clements  what  this  row  had  all  been  about ; 
he  told  me,  after  I  came  into  the  forecastle,  Captain  Riggs  came  on 
deck  and  told  him  to  sway  up  the  sails;  he  said  he  would  do  it 
about  12  o'clock;  then  Captain  Riggs  told  the  mate  to  knock 
him  in  the  head  with  a  handspike.  Clements  then  asked  me 
what  I  was  willing  to  do ;  before  I  could  answer  Reid  called 
Clements  on  deck;  nothing  further  occurred  until  Monday  morn- 
ing ;  I  continued  in  the  forecastle  until,  about  8.30  or  9  o'clock, 
they  told  me  I  could  come  on  deck.  When  I  came  up  I  saw 
the  passenger,  John  Walker,  lying  in  a  pool  of  blood  between 
the  mainmast  and  the  galley ;  I  judged  he  was  dead  ;  Clements 
and  Reid  both  had  arms  ;  each  had  a  large  pistol,  and  a  cutlass 
was  lying  near ;  a  small  pistol  was  on  one  of  them ;  Clements  and 
I  had  quite  a  long  conversation ;  I  asked  him  who  killed  the 
passenger ;  he  said — (here  Byrd  objected :  We  are  not  now  on  the 
alleged  murder  of  Walker  but  of  Heeney.  The  court  said  it 
was  admissible  evidence  as  part  of  the  res  gestce  and  as  illustrat- 
ing the  motive) — that  Reid  stabbed  the  passenger,  and  that  he 
came  very  near  getting  Reid  overboard  and  would  have  but  for 
his  assistance.  I  asked  him  where  was  the  mate ;  he  said  he  was 
abaft  the  house,  dead !  I  asked  who  killed  him  ;  he  said :  ''  Reid 
stabbed  him  and  I  fired  a  pistol  at  him."  Clements  then  told 
me  that  if  I  tried  to  go  aft  Captain  Riggs  would  shoot  me  as 
quick  as  he  would  them.  He  then  said  that  they  wanted  me 
to  have  nothing  to  do  with  the  killing  until  they  had  killed  the 
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captain,  then  I  was  to  kill  Smith,  the  cook.  He  aske^  me  if  I 
was  willing  to  join  them  and  not  try  to  go  aft.  To  save  my  own 
life  I  told  them  that  I  would ;  our  conversation  stopped  there. 
Nothing  remarkable  occurred  till  about  1  o'clock,  when  Clem- 
ents asked  me  to  help  to  bring  the  passenger  forward ;  I  went  and 
helped;  he  was  dead;  Clements  cut  both  the  pockets  of  his 
trowsers  out ;  there  was  nothing  in  them  but  a  piece  of  tobacco 
and  a  knife.  Clements  asked  me  to  help  to  put  him  on  the  rail ;  I 
helped,  and  when  the  body  was  on  the  rail  he  took  him  by  both 
feet  and  flung  him  overboard.  In  the  afternoon  they  asked  me 
what  I  thought  they  had  best  do ;  I  told  them  I  thought  the 
best  thing  they  could  do  would  be  to  take  the  boat  and  leave  the 
vessel.  Clements  was  the  man  who  talked  most,  Reid  had  very 
little  to  say  at  any  time.  Towards  dark  Clements  told  me  he 
wanted  me  to  go  down  and  get  the  boat-sails  out  of  the  hold  ; 
we  went  down  into  the  hold ;  a  pistol  was  fired  from  afl ;  I  was 
about  abreast  of  the  mainmast.  We  came  on  deck  again.  After- 
wards Reid  went  down  into  the  forecastle ;  Clements  took  a  seat 
not  &r  from  me  and  said  he  was  going  to  sleep ;  he  handed  me 
a  large  pistol ;  I  sat  on  the  end  of  the  windlass  about  an  hour;  I 
judged  Clements  was  asleep ;  Reid  was  in  the  forecastle;  I  put 
the  muzzle  of  the  pistol  within  a  few  inches  of  Clements's  head 
and  pulled  the  trigger ;  the  cap  exploded,  but  the  pistol  did  not 
fire  I  Clements  jumped  up  and  asked  me  what  I  snapped  at ;  I 
told  him  I  thought  I  saw  somebody  afl.  As  soon  as  the  cap 
went  off,  Reid  came  on  deck ;  Clements  took  the  pistol  and  went 
into  the  forecastle ;  I  don't  know  what  he  did  ;  when  he  came 
np  he  and  Reid  sat  down  together  and  told  me  to  go  to  sleep, 
but  I  did  not !  Nothing  more  occurred  until  Tuesday  morning. 
We  heard  a  noise  in  the  cabin  as  if  Captain  Riggs  was  nailing 
something;  Clements  said  he  would  go  ask  him  for  the  boat;  he 
went  down  into  the  forecastle  and  called  to  the  captain,  but  we 
did  not  hear  any  answer  that  we  could  understand,  and  Clem- 
ents could  not  understand  either.  He  came  on  deck,  gave  me  a 
cutlass  (the  same  I  had  seen  before),  and  told  me  to  go  aft  and 
ask  the  captain  for  the  boat.  I  went  aft  and  asked  Captain  Riggs 
to  let  me  come  into  the  cabin  ;  he  made  no  answer ;  I  suppose 
he  could  have  shot  me,  as  my  head  was  where  he  might  have 
VOL.  III. — 88 
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blown  it  all  to  pieces.  I  heard  no  pistol  snapped.  I  went  aft 
and  told  them  the  captain  said  they  might  have  the  boat.  Clem- 
ents and  I  went  down  into  the  hold  and  brought  up  the  boat- 
sail  and  rigging.  He  then  took  the  fore  peak-halliards  and  made 
them  fast  to  the  painter  of  the  boat,  which  was  hanging  at  the 
davits;  he  came  forward  and  we  then  all  went  aft,  and  Reid  got 
upon  the  house  and  shoved  to  the  binnacle-slides;  Clements 
and  I  cut  the  boat  adrift ;  I  used  a  small  pocket-knife  which  I 
had ;  while  we  were  there,  Clements  picked  up  from  the  lar- 
board side  of  the  deck  a  knife  all  covered  with  blood  and  handed 
it  to  Reid,  who  took  it ;  no  remark  was  made  about  it.  Yes,  sir, 
it  was  like  this  one,  I  think  it  was  the  same.  (The  knife  shown  in 
court  was  a  dangerous  weapon,  with  a  dirk  blade,  about  six  inches 
long,  fixed  in  the  handle.)  As  soon  as  we  cut  the  boat  adrift  we 
went  aft  and  hauled  her  forward  ;  the  boat  was  on  the  starboard 
side ;  the  schooner  would  come  up  to  the  wind  and  touch  and 
fall  off  again;  she  was  in  a  manner  hove  to.  Reid  went  below 
and  handed  up  his  and  Clements's  clothes,  mine  were  not  touched. 
Clements  and  I  rolled  the  water-cask  forward ;  they  sent  me  iuto 
the  galley  to  bring  out  coffee-pots,  a  tea-kettle,  and  any  victuals 
that  might  be  there ;  I  went  to  the  galley  and  brought  out  two 
coffee-pots,  a  tea-kettle,  a  pan,  with  hardly  enough  of  provisions 
for  one  man  for  a  day.  They  filled  the  coffee-pots  and  kettle 
with  water ;  Clements  went  down  into  the  forecastle,  and  while 
he  was  there  I  heard  a  pistol  fired,  I  suppose,  by  him.  He  soon 
came  out ;  he  said:  "  We  will  commence  scuttling  the  vessel,  that 
will  entice  the  captain  out,  and  we  will  shoot  him;"  I  did  not 
believe  he  would  do  it ;  he  was  all  talk  and  gas.  Previous  to 
this  I  had  taken  the  axe  and  hidden  it  behind  the  water-cask. 
Reid  went  into  the  boat,  Clements  and  I  passed  in  their  clothes 
and  all  the  other  things.  Clements  stood  behind  me  with  a  pistol 
in  each  hand ;  I  got  over  the  rail ;  Clements  passed  into  the 
boat  so  far  that  he  could  not  get  back ;  I  jumped  back  on  board, 
seized  the  axe,  and  struck  at  the  painter  (boat-rope)  ;  the  first 
blow  I  missed  it — the  second  I  cut  it  in  two.  I  then  fell  down 
flat  on  the  deck,  so  that  if  they  fired  they  might  not  shoot  me, 
because  of  the  bulwarks.  They  had  asked  me  if  I  wanted  my 
clothes.     After  lying  awhile  I  rose  and  saw  the  boat  astern  ;  I 


United  States  r.  E.  Clements  and  T.  Reid.     523 

Trial  of  Edward  Clements. 

^  ™~  -     »  —  ■  ■  —  —      -  MM    M,  I  ■■■■■MM.  I  ^^^^^^— ^^^a^^^^  ,mt  ■  ■■         I         MMMII     ■* 

^ent  down  into  the  hold,  and  sung  out  to  the  captain  that  I  had 
cut  the  boat  adrift,  and  she  was  astern.  I  heard  no  answer ;  I 
then  went  aft,  turned  aside  the  body  of  the  mate,  eased  off  the 
main  sheet,  and  put  the  wheel  amidships ',  then  went  to  the  cabin 
and  said  to  Captain  Riggs  that  the  boat  was  astern ;  the  captain 
came  with  a  pistol  and  told  me  to  go  forward  or  he  would  shoot 
me;  I  went  forward,  eased  off  the  jib-sheets,  hauled  them  aft, 
and  hoisted  all  I  could  of  the  foresail.  I  then  walked  aft ; 
Captain  Riggs  and  Smith  were  on  deck,  each  with  a  brace  of 
pistols  ;  the  captain  said  :  "  I  have  a  great  mind  to  shoot  you ;'' 
I  told  him  I  had  nothing  to  do  with  the  row,  and  stated  to  him 
what  I  have  stated  here  to  you.  He  asked  if  I  had  arms ;  I 
gave  him  a  small  pistol  which  Reid  had  given  to  me ;  the  cook 
fired  it  off.  Some  time  afterwards  the  captain  told  me  to  take 
the  body  of  the  mate  forward  and  sew  it  up  in  a  hammock  ;  one 
arm  was  in  the  sleeve  of  a  large  overcoat,  the  other  sleeve  was 
off;  the  coat  was  bloody  and  smelled  badly;  I  took  it  off  and 
hove  it  overboard.  The  mate's  body  was  so  offensive  that  I 
could  not  examine  it,  but  I  saw  clotted  blood  on  the  left  breast 
and  right  side ;  it  was  swelled  so  much  that  I  could  not  make  a 
large  navy  hammock  meet  around  it.  The  task  made  me  so 
sick  that  I  vomited.  The  sides  of  the  vessel  were  covered  with 
large  birds,  called  "boobies'^  in  the  West  Indies;  I  did  the  best 
I  could;  I  put  a  bag  of  sand  at  the  head  and  one  at  the  feet;. the 
captain  read  a  prayer,  and  Smith  and  I  committed  the  body  to 
the  deep. 

By  Joynes, — I  next  saw  these  men,  Clements  and  Reid,  in  the 
City  Hall,  Norfolk.  I  never  saw  them  have  arms  before,  except 
a  small  pistol ;  it  is  very  common,  however,  for  seamen  to  have 
a  small  knife,  a  dirk-knife,  and  a  small  pistol.  The  white  boy 
Captain  Riggs  has  spoken  of,  was  at  the  Crown  and  Anchor,  Port 
of  Spain,  Trinidad.  Reid  and  Clements  staid  there ;  the  mate 
and  I  sometimes  went  there ;  the  boy  had  sometimes  shown  us 
round;  he  said  he  wanted  to  go  to  the  United  States  ;  mate  told 
him  perhaps,  if  he  asked,  the  captain  would  let  him  go.  Reid 
and  Clements  came  off  Thursday  night  with  this  boy.  I  did  not 
tell  the  captain,  because  I  know  that  most  rows  and  bad-blood 
aboard  ship  are  caused  by  tales  carried  backwards  and  forwards 
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between  the  forecastle  and  the  cabin.  The  mat-e  &sked  me  if  the 
boy  was  aboard  ;  I  told  him  to  go  and  see.  A  black  boy  brought 
them  off;  I  did  not  see  any  clothes.  At  Trinidad  Reid  and 
Clements  were  a  good  deal  ashore,  and  they  had  two  negro  men 
to  work  in  their  places.  The  J.  B.  Lindsey's  house  was  about 
four  and  one-half  feet  high  ;  standing  abaft  I  can  see  over  the 
house ;  it  may  be  three  feet  or  more  from  the  house  to  the  wheel, 
I  don't  know  who  was  at  the  wheel  from  8  to  12,  but  I  know 
Walker  was  there  at  8  ;  if  nothing  had  occurred,  my  watch  would 
have  been  from  12  till  4,  and  the  captain  and  Clements  would 
have  been  with  me ;  I  was  in  the  forecastle  from  five  to  six 
minutes  after  8  until  Monday  morning;  I  am  sure  I  did  not  go 
out ;  when  my  pistol  missed  fire  Monday  night,  if  it  had  gone 
off  it  would  certainly  have  blown  Clements's  brains  out.  It  was 
within  a  tew  inches  of  his  head. 

Cross-examined  by  Byrd. — It  was  Clements  who  said  they  would 
scuttle  the  vessel  and  draw  the  captain  out  to  shoot  him.  I  had 
no  right  to  believe  or  disbelieve  whether  they  would  scuttle  her 
or  not.  I  hid  the  axe  with  a  view  to  cut  the  painter  and  cast 
them  adrift ;  when  the  captain  came  on  deck,  I  think  the  boat 
was  so  far  astern  that  a  pistol-shot  would  have  done  no  harm. 
They  may  have  gotten  ashore  sooner  than  we;  we  made  almast 
as  much  leeway  as  progress.  The  mate  and  Clements  were  not 
on  very  good  terms;  the  mate  told  me  he  did  not  like  Clements 
because  he  had  too  much  talk  ;  he  was  generally  called  *'  Gassy 
Clements." 

Captain  S.  8.  Riggs,  recalled  by  Joynes, — Aboard  the  J.  B. 
Lindsey  I  had  a  little  less  than  $500,  in  dollars,  and  a  Colonial 
bank  bill  for  $1154.  This  was  known  to  the  crew ;  I  had  cut 
off  a  third  of  the  bill  and  sent  it  to  the  United  States  by  the 
schooner  May  Flower ;  the  crew  did  not  know  this. 

Daniel  J.  Smithy  sivom. — I  was  aboard  the  J.  B.  Lindsey  the 
27th  of  January,  Sunday.  I  turned  into  my  berth  in  the  cabin 
at  about  8  o'clock ;  the  first  thing  I  heard  was,  I  suppose,  a 
shriek  from  the  mate  ;  the  captain  ran  on  deck  with  his  pistols ; 
as  he  went  up  I  heard  a  pistol  fire ;  a  short  time  afterwards  I 
heard  another,  and  the  captain  came  running  back  and  said  he 
was  wounded  ;  he  said  to  me :  "I  wish  you  would  get  my  pow- 
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der  ; "  I  went  to  look  in  the  chest  for  it ;  in  a  short  time  I  heard 
a  voice  which  I  took  to  be  Clemen ts's  and  several  knocks  at  the 
starboard  door ;  nearly  at  the  same  time  I  heard  two  reports  of 
pistols ;  the  captain  fired  one  and,  I  suppose,  shot  Reid ;  I  saw  a 
man  lying  on  deck  whom  I  took  to  be  Reid.  After  this,  not 
much  happened  that  I  saw  until  Tuesday  morning,  when  Clem- 
ents called  out  to  the  captain  to  let  them  have  the  boat,  and 
Tom  Castello  came  afl  with  a  cutlass  in  his  hand  ;  and  not  long 
afterwards  he  called  to  us  that  they  were  astern,  and  we  went  on 
deck  and  saw  the  boat  with  Clements  and  Reid  in  it. 

By  Jar/nes. — On  Monday  night,  I  think,  I  fired  at  somebody 
about  the  mainmast  in  the  hold ;  my  first  pistol  snapped,  the 
second  went  off;  this  was  the  only  pistol  I  fired  until  we  came  up ; 
there  was,  I  think,  a  pistol  fired  in  the  hold  on  Tuesday.  I  under- 
stood Clements  to  say  to  me,  "Cook,  come  out  and  be  murdered ;" 
the  door  on  the  larboard  side  remained  open  until  Tuesday 
morning,  when  I  shut  it,  and  the  captain  and  I  made  it  fast  with 
a  lanyard ;  the  binnacle-slides  were  open,  but  we  saw  them  closed 
Tuesday  morning.  When  we  came  up,  I  saw  the  mate's  body  ; 
I  did  not  examine  it  at  all.  I  always  slept  in  the  cabin.  In 
Trinidad  I  saw  two  small  pistols  in  Clements's  possession,  which 
he  offered  to  sell  to  the  mate.  I  have  seen  such  a  knife  as  this 
(shown  to  him);  it  was  lying  on  the  deck  with  a  couple  of  small 
pistols  while  we  were  in  Trinidad ;  nobody  had  them.  At  Trini- 
dad I  heard  Clements  say,  "  What  did  the  captain  say  about  my 
sending  off  men  to  work  ?"  I  said,  nothing.  He  said  he  had 
better  not  say  anything,  or  he  would  wring  his  neck  or  his  nose. 
In  Trinidad  I  heard  Clements  say  something  to  Castello  about 
the  freight,  and  heard  something  said  about  the  money  for  the 
freight. 

Oross-examined  by  Byrd, — I  think  the  captain  fired  two  or  three 
times ;  I  can't  say  whether  he  fired  as  he  ran  on  deck.  I  was* 
a  good  deal  frightened ;  I  crept  into  the  after-cabin  with  the 
captain  ;  when  we  came  up,  the  boat  was  about  a  hundred  yards 
astern ;  the  boy  who  came  aboard  talked  pretty  good  English. 

Castello,  recalled, — ^The  boy  was  Irish ;  I  saw  no  private  con- 
versation between  Clements  and  Reid  and  this  boy;  I  thought  it 
was  only  for  fun  they  had  him  aboard  ;  he  was  about  18  or  19 
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years  old.     I  don't  know  that  he  was  a  sailor ;  he  attended  at 
the  bar  of  the  Crown  and  Anchor. 

The  evidence  for  the  prosecution  closed. 

For  the  defence,  Thomas  Reid  was  offered  as  a  witness  for  the 
accused,  who  was  jointly  indicted  with  him. 

Joynes, — He  is  incompetent. 

Carrington,  to  sustain  Reid's  competency,  cited  Roscoe's  Crim- 
inal Evidence,  141 ;  2  Starkie  on  Evidence,  16,  17;  Hawkins 
P.  C.  iv. 

Joynes, — The  cases  relied  on  are  either  where  the  accomplice 
was  a  witness  against  the  accused,  or  where  the  parties  were 
separately  indicteti ;  I  think  no  case  can  be  found  where  the  par- 
ties are  jointly  indicted,  in  which  one  (unless  he  has  been  ac- 
quiUed)  is  competent  for  the  other.  2  Virginia  Cases,  344,  Camp- 
bell V.  Commonwealth ;  1  Hale's  P.  C.  903 ;  Commonwealth  v. 
Marshy  10  ;  Pickering,  67. 

Byrd  replied,  citing  2  Leigh,  Brown  v.  Commonwealth;  Rus- 
sell on  Crimes,  597  ;  2  Starkie,  21. 

The  Court, — If  this  were  a  new  question,  I  should  be  inclined 
to  admit  the  evidence.  I  confess  I  do  not  see  much  distinction 
in  principle  between  cases  of  sevei'al  indictments  for  the  same 
offence  and  joint  indictments.  But  the  decisions  are  express 
that  in  the  latter  case  the  alleged  accomplice  is  not  competent 
for  the  defence  unless  he  has  been  acquitted.  I  must  exclude 
Reid's  testimony. 

The  evidence  closed. 

Joynes,  for  the  United  States. — Roscoe,  580.  Where  a  homi- 
cide is  proved  to  have  been  committed,  the  law  presumes  it  to  be 
murder,  and  it  devolves  upon  the  accused,  from  the  evidence  ad- 
duced either  for  or  against  him,  to  show  that  it  is  either  man- 
slaughter or  justifiable  or  excusable  homicide.  He  argued  that 
the  facts  of  this  tragedy  proved  a  combination  between  Reid  and 
Clements,  and  that  even  though  Clements  had  not  struck  a  blow 
or  raised  a  hand  to  fire  a  pistol,  yet  if  he  was  present,  ready  to 
help,  aiding  and  abetting,  he  was  guilty  of  murder. 
-  William  A.  Cocke,  for  the  defence. — The  accused  is  not  guilty 
o{  piracy  according  to  its  legal  meaning,  act  of  Congress,  1790, 
and  according  to  the  definition  of  piracy  under  the  law  of  nations 
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and  the  civil  law.  Story  on  Constitution,  405.  He  cannot  be  con- 
victed of  "  making  a  revolt/^  because  he  is  not  so  indicted.  The 
act  of  Congress  makes  murder  on  the  high  seas  piracy,  but  the 
evidence  does  not  make  out  a  case  of  murder ;  it  is  manslaughter 
only,  at  most,  and  that  is  a  separate  statutory  offence,  by  act 
of  Congress.  See  3178,  Gordon's  Digest,  933.  Not  being  indicted 
for  manslaughter,  he  cannot  be  convicted  at  all. 

J.  M.  Carrington,  for  the  defence,  addressed  the  jury  for  an 
hour,  commenting  upon  the  law  and  the  evidence. 

Byrd  assailed  the  testimony  of  the  captain  and  Castello ; 
and  argued  that  if  the  jury  believed  a  part  of  Clements's  state- 
ment they  ought  to  believe  it  all,  and  if  they  believed  that  the 
mate  struck  him  with  a  handspike  there  was  ample  provocation 
to  make  the  killing  manslaughter.  He  spoke  two  hours,  not 
concluding  until  Friday,  November  29th,  1851. 

Joynes  closed  for  the  prosecution.  He  argued  that  thera  was 
nothing  to  prove  that  the  mate  struck  the  accused  before  the  fatal 
blow  was  given;  he  vindicated  the  captain  and  Castello,  and 
ended  by  an  earnest  appeal  to  the  jury,  fair  alike  to  the  accused 
and  the  United  States. 

The  jury  retired  at  about  ten  minutes  past  one,  and  in  a  quar- 
ter of  an  hour  returned  with  a  verdict  of  "  Guilty." 


United  States  Circuit  Courty  for  the  Fourth  Circuit  and  Eastern 

lyistrid  of  Virginia. 

United  States  v.  Thomas  Reid.* 

Thursday y  December  12<A,  1850. 

The  prosecution  and  indictment  were  the  same  a^  in  the  trial 
of  Edward  Clements,  anie  pages  50^,  527. 

The  accused  appeared  to  be  from  thirty  to  thirty-five  years  old, 
and  about  five  feet,  eight  inches  high  ;  he  had  dark  hair  and  eye- 

*  From  Howison's  Trials,  published  in  1851. 
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brows,  and  a  dark  complexion ;  a  slight  scar  was  visible  on  his 
face,  near  the  nose  and  eyes;  his  expression  was  not  forbidding, 
though  firm. 

He  pleaded  "  not  guilty  "  to  the  indictment,  as  before  stated. 

The  following  were  the  jury : 

James  H.  Gardner,  William  M.  Sutton,  William  Slater,  Hiram 
Bragg,  Ira  Tichenor,  Edward  D.  Eacho,  Charles  G.  Thompson, 
R.  M.  Allen,  Thomas  W.  Keesee,  James  Phillips,  Franklin 
Stearns,  Hugh  Rileigh. 

William  T.  JoyneSj  for  the  United  States. 

jB.  (t.  Scott,  T,  P.  August,  A.  Judson  Crane,  Jot  tlie  prisoner. 

Upon  request  of  the  prisoner's  counsel,  the  prisoner's  affidavit 
was  taken  to  certain  statements,  upon  which  the  court  directed  a 
writ  of  habeas  corpus  ad  testificandum  to  issue  to  the  jailor  of 
Henrico  County  jail  to  bring  up  three  persons  confined  there, 
viz.,  Franklin  Allison,  Joseph  J.  Hall,  and  Edward  Curtis. 


Friday,  December  \Wi,  1851. 

Solomon  S.  Riggs,  sworn. — I  had  some  suspicions  of  these  men 
in  the  port  of  Spain.  I  arrived  there  the  17th  of  January,  sold 
my  cargo,  went  aboard  the  vessel,  got  my  papers  and  got  my 
cargo  entered  at  the  custom-house,  engaged  a  large  lighter  called 
a  "go-bar,"  and  nearly  loaded  her;  on  the  18th  we  went  on 
discharging.  In  the  evening,  after  supper,  Clements  and  Reid 
asked  me  for  permission  to  go  ashore;  I  gave  it,  but  told  them 
to  be  back  by  gun-fire.  They  were  not  aboard  the  next  morning; 
I^ remarked  I  expected  Reid  and  Clements  were  in  the  "cala- 
boose." While  we  were  working,  two  black  men  came  along- 
side and  said  they  had  sent  them  to  work  in  their  places.  After 
awhile  I  went  ashore;  at  the  landing  Reid  and  Clements  met 
me ;  Clements  asked  me  how  the  men  they  had  sent  worked  ;  I 
said :  "  Quite  well ;"  Clements  asked  me  if  I  would  go  up  and 
take  a  glass  of  porter ;  in  the  afternoon  they  went  aboard  before 
I  did ;  when  I  came  aboard,  the  cook  said  to  me  he  was  afraid 
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I  would  have  trouble  (stopped  by  Mr.  Scott).  On  the  25th  we 
went  to  Five  Islands^  and  ballasted  before  sundown  the  26th. 
In  the  course  of  the  day  Clements  kept  up  a  "  monstrous  hal- 
looing and  to  do ;"  I  thought  it  didn't  look  right ;  I  told  the 
mate  we  would  go  to  sea  early  the  next  morning.  As  I  was  sit- 
ting aft,  inclining  my  head  near  the  (dacey?)  I  saw  Reid,  who 
seemed  to  be  filing  something ;  he  was  sitting  forward  on  the 
windlass ;  every  now  and  then  he  seemed  to  be  peeping  round 
the  foremast  at  me;  I  did  not  see  what  he  was  doing,  but  heard 
the  sound.  These  things  made  me  a  little  wakeful;  I  did  not 
sleep  much  that  night. 

Joynes, — Captain  Riggs,  where  and  by  whom  was  the  vessel 
owned  ? 

August. — We  insist  that  Captain  Riggs  cannot  be  permitted  to 
prove  these  matters  by  his  verbal  statement ;  the  best  evidence 
of  ownership  is  the  register,  and  it  ought  to  be  produced. 

Scott, — I  remember  that  this  question  was  before  Chief  Justice 
Marshall  in  a  case  in  which  I  had  the  honor  to  be  counsel.  It 
was  in  the  trial  of  a  Chilian,  accused  of  murder  aboard  a  vessel 
which,  I  think,  was  alleged  to  be  owned  in  New  Bedford.  The 
prosecution  sought  to  prove  that  this  vessel  was  owned  by  Amer- 
ican citizens  in  New  Bedford ;  the  Chief  Justice  said  the  owner- 
ship must  be  proved,  and  that  as  the  acts  of  Congress  required 
registry,  that  was  the  best  evidence,  and  none  secondary  could 
be  introduced.  Roscoe,  i ;  Gilbert's  Ev. ;  Buller's  Nisi  Prius. 
I  take  the  principle  to  be  this,  that  the  law  has  fixed  what  shall 
be  evidence  of  title  to  the  vessel,  and  this  is  required  to  be  writ- 
ten and  matter  of  record  in  the  custom-house.  If  the  J.  B.  Lind- 
sey  had  papers,  they  ought  to  be  produced  ;  if  she  had  none,  then 
when  she  passed  upon  the  high  seas  she  was  not  an  American 
vessel  or  not  entitled  to  peculiar  protection  as  such. 

Joynes  was  about  to  reply. 

The  Court  (stopping  him). — Th  is  point  has  been  frequently  raised 
before  me,  and,  I  believe,  always  in  criminal  cases.  Suppose  no 
registry  acts  had  ever  passed  and  a  murder  had  been  committed 
on  the  high  seas  aboard  an  American  vessel,  would  it  not  have 
been  punishable  according  to  the  laws  of  the  United  States?  I 
think  it  would.   Then,  as  to  the  registry  acts ;  they  were  intended 
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to  encourage  and  protect  our  commerce;  but  I  think  that  an 
American  vessel  not  registered  is  still  a  vessel  of  the  United 
States,  and  that  crimes  committed  on  board  of  her  would  be  pun-* 
ishable  according  to  the  acts  of  Congress.  But  admit  that  she 
was  registered,  is  there  anything  in  the  acts  of  Congress  or  the 
general  rules  of  law  making  the  register  the  highest  evidence  of 
ownership?  The  registry  is  merely  the  oath  of  a  party  that  the 
vessel  is  owned  by  certain  persons,  reduced  to  writing  and  re- 
corded in  the  custom-house.  It  does  not  seem  to  me  to  be  higher 
evidence  than  the  oath  in  open  court  of  a  witness  who  knows  the 
ownership.     The  objection  is  overruled. 

WUness. — She  was  the  property  of  (as  before  stated).  I  think 
she  was  built  in  North  Carolina. 

Cross-examined  by  Scott, — I  cleared  for  Martinique ;  I  think  I 
went  thither  and  then  to  Trinidad  for  a  market ;  I  had  no  money 
going  out,  except  five  or  six  dollars.  In  the  voyage  out  I  did 
not  observe  that  Reid  and  Clements  had  any  arms ;  they  behaved 
and  worked  well.  They  paid  the  black  men  for  working;  I  did 
not.  When  Clements  hallooed  so  much  Saturday,  it  surprised  me, 
because  he  had  not  done  it  before,  but  it  is  not  unusual  for  sea- 
men in  hoisting  to  halloo ;  he  made  a  great  noise.  In  Trinidad 
I  received  about  $500  in  specie,  and  brought  it  aboard  in  a  little 
bag ;  this  was  late  Friday  evening.  Clements  and  Reid  were  in 
the  boat  with  me  when  I  brought  it  off.  The  pistols  handed  to 
me  by  the  mate  I  afterwards  gave  to  another  mate  who  shipped 
with  me  at  St.  Thomas ;  I  gave  them  to  him  in  Ocracock  Inlet. 
I  delivered  my  own  pistols  to  the  United  States  commissioner  at 
Norfolk.  There  were  eight  berths  in  the  cabin  ;  the  oook  and  I 
both  lay  in  berths,  he  on  the  larboard,  and  I  on  the  starboard 
side,  but  I  don't  know  that  any  one  outside  could  have  seen 
either  of  us.  When  I  ran  out  the  mate  was  lying  on  the  star- 
board side,  his  head  towards  the  rudder,  his  feet  under  the 
wheel-ropes ;  I  was  on  the  larboard  side,  with  my  head  resting 
on  a  spoke  of  the  wheel,  when  I  heard  them  running  back  aft;.  I 
made  no  remark ;  I  did  not  say,  "  Who  is  there?"  had  not  time; 
I  fired  aft;er  Reid  fired  ;  yes,  sir,  I  was  alarmed  ;  I  got  into  the 
cabin  as  fast  as  possible.  The  second  time  he  fired,  he  came 
round  the  corner  of  the  house;  his  ball,  as  I  afterwards  found, 
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struck  the  facing  of  the  door  and  passed  through  the  lid  of  my 
chest ;  I  was  right  in  front  of  a  stand  which  conies  out  eighteen 
inches  from  the  bulkhead.  I  fired  back  and  he  fell;  with  his  feet 
near  a  ring-bolt  in  the  deck. 

Thomas  Castello,  sworn, — Reid  said  nothing  when  we  were 
throwing  the  body  of  the  passenger  overboard;  it  took  place 
about  1  o'clock  Monday. 

Cross-examined  by  Scott. — The  city  of  Norfolk  is  my  present 
residence.  I  shipped  the  19th  of  November,  1849,  at  Boston, 
with  the  mate,  John  Heeney,  aboard  the  J.  B.  Lindsey,  Captain 
Hathaway.  I  have  been  a  seaman  twelve  or  thirteen  years; 
when  Captain  Riggs  sailed,  we  went  first  to  San  Dominique,  then 
to  Martinique,  then  to  Tobago,  then  to  Trinidad ;  there  was  a 
difficulty  at  Trinidad  between  the  captain,  Clements,  and  the 
cook.  Smith ;  Reid  and  I  were  neutral ;  I  can't  say  as  to  the  day 
of  the  month;  I  did  not  keep  the  log-book.  I  introduced  the 
passenger,  John  Walker,  to  the  captain ;  I  have  seen  Reid,  Clem- 
ents, and  the  passenger  all  pretty  drunk  together ;  when  I  saw 
them  once,  the  passenger  was  beastly  drunk  and  under  the  table, 
and  Reid  and  Clements  were  fighting.  The  passenger  said  he 
was  an  Englishman  and  wanted  to  come  to  the  United  States.  I 
must  now  mention  what  I  omitted  to  state  on  my  former  exami- 
nation. In  Trinidad  Clements  asked  me  how  much  money  there 
was  aboard ;  I  said  five  hundred  dollars ;  he  told  me  I  was  a 
damned  liar,  there  was  at  least  eighteen  or  nineteen  hundred 
dollars. 

Scott. — Why  did  you  not  state  this  before? 

Witness. — Because  T  forgot  it — it  did  not  come  to  my  mind. 

(Here  a  sharp  colloquy  took  place  between  Mr.  Scott  and  the 
witness.) 

I  have  never  said  since  Clements's  conviction  that  I  came  here 
to  convict  him,  and  was  glad  he  was  convicted.  I  deny  it  en- 
tirely. I  never  said  it  or  anything  like  it,  and  I  challenge  any- 
body to  show  it. 

By  Joynes. — Clements's  question  about  the  money  was  on  Mon- 
day; Reid,  Clements,  and  I  were  then  all  standing  together. 
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Saturday,  December  14<A,  1850. 

Daniel  J,  Smith,  sworn. — In  Trinidad  I  heard  Clements  talk 
about  the  money ;  I  never  heard  Reid  say  anything  particularly 
one  way  or  another ;  I  heard  Clements  say  to  Reid,  "  I  should 
like  to  take  the  vessel  and  get  the  money ; "  Reid  made  no  reply. 
Clements  said  it  would  be  a  pretty  good  raise  if  they  could  get 
through  with  it ;  in  the  same  conversation  he  said  it  would  be  all 
right  if  they  could  get  me  ;  they  would  put  Tom  Castello  to  death 
and  I  must  kill  the  captain.  I  never  heard  Reid  say  anything 
more  than  "  umph,  umph."  One  evening  I  went  ashore  ;  Cas- 
tello set  me  ashore  in  a  boat;  Clements  and  Reid  asked  us  if  we 
would  take  something  to  drink  ;  Castello  said  a  little  beer  would 
do.  They  wanted  me  to  go  up  to  a  woman's,  named  "  Yankee 
Lize ;  "  after  we  got  up  there,  they  asked  me  if  I  would  drink  a 
little  sweet  wine  ;  I  said  I  didn't  care,  sweet  wine  would  do  as 
well  as  anything  else.  They  sent  out  for  a  bottle;  Clements 
was  mixing  a  dose  ;  I  thought  he  might  be  going  to  poison — 
(stopped).  After  awhile  they  introduced  me  to  "  Yankee  Lize," 
and  I  went  with  her ;  they  went  away. 

Cross-examined  by  Scott. — I  shipped  aboard  the  J.  B.  Lindsey 
at  Elizabeth  City.  'Twas  in  January,  I  think.  I  shipped  one 
day  and  was  off  the  next.  I  am  from  South  Carolina.  We  had 
been  three  or  four  days  at  Trinidad  before  I  heard  Clements  say 
anything  about  the  money.  Some  of  our  cargo  was  out  I 
don't  guess  they  thought  I  heard  them  ;  I  was  standing  near  and 
heard.  1  did  not  state  at  the  former  trial  that  I  heard  Clements 
say  all  this  about  the  money  and  taking  the  vessel,  because  I  was 
stopped ;  I  was  commenced  in  the  middle  and  stopped  in  the 
middle. 

Scott. — Who  stopped  you  ? 

Witness. — All  hands  and  the  cook. 

ScoU.—^Yho  ? 

Witness. — I  don't  know  who  stopped  me ;  I  knew  all  this  then 
and  would  have  stated  it,  but  I  was  stopped.  Captain  Riggsand 
I  have  had  strife,  but  it  is  all  over,  and  I  suppose  nothing  is  to  be 
said  about  it  now.     The  captain  did  once  try  to  shoot  me,  but  I 
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suppose  he  was  out  of  his  head;  he  snapped  one  of  his  pistols 
at  me  the  Friday  after  the  Tuesday  we  came  on  deck ;  I  think 
he  must  have  been  out  of  his  head ;  at  St.  Thomas,  the  captain 
put  me  in  irons,  but  I  was  taken  aboard  when  we  left  and  did 
my  duty  to  Elizabeth  City. 

JBy  Joynes. — He  put  me  in  irons  because  I  got  somewhat  in- 
toxicated; I  don't  know  any  other  reason.  When  he  snapped 
the  pistol  at  me  I  think  he  was  certainly  out  of  his  mind ;  he 
had  been  asleep  not  long  before ;  I  got  up  out  of  my  berth  and 
was  going  out  when  he  roused  up  and  snapped  a  pistol  at  me. 

JSy  a  Juror, — He  said  nothing,  not  a  word  was  said.  He  gave 
me  the  pistols  immediately  afterwards,  and  told  me  to  put  them 
into  his  chest;  I  put  them  and  a  knife  he  had  into  his  chest,  and 
locked  them  up  and  kept  the  key.  The  captain  was  very  un- 
well ;  he  suffered  a  good  deal  from  his  wound  ;  he  did  very  little 
duty  before  we  got  into  St.  Thomas. 

By  the  Court,-— ^  never  saw  any  symptoms  of  derangement 
in  him  before. 

Gastelloy  recalled, — I  do  not  know  whether  the  captain  snapped 
the  pistol  at  Smith  or  myself  or  a  tarpaulin.  The  man  was 
not  rational,  sir.  This  was  on  Saturday,  the  2d  February.  He 
had  been  suffering  much  from  his  wound ;  I  think  he  was  not 
rational  from  his  manners,  his  action,  his  eyes,  everything  about 
him.  He  was  ofl«n  in  a  high  state  of  fever.  He  did  little  or 
nothing  in  navigating  the  vessel ;  he  tried  to  take  an  observation 
from  the  sun,  and  he  made  the  latitude  17°  12'  when  we  were 
certainly  in  17°  38'.  Sunday  night  Smith  and  I  were  obliged  to 
take  the  ves.sel  from  him.  We  got  in  on  the  4th  of  February; 
the  captain  was  taken  ashore  by  a  physician. 

The  evidence  for  the  prosecution  closed. 

For  the  defence : 

John  Hf  Tucker^  Lieutenant  United  States  Navy,  sworn. — I  know 
Keid,  the  prisoner;  he  sailed  with  me  about  twenty-eight  months 
in  a  voyage  to  the  East  Indies  in  the  United  States  ship  St.  Louis. 
His  character  was  very  good  ;  he  was  verj'  quiet,  industrious  and 
attentive  to  his  duties.  From  all  my  opportunities  of  knowing 
him,  I  believe  he  had  a  kind  and  tractable  disposition.     We  left 
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the  United  States  in  1843^  and  got  back  in  1845.  I  think  he 
was  stationed  in  the  foretop  during  the  whole  voyage.  I  do  not 
think  he  knew  anything  of  navigation  ;  I  should  probably  have 
found  it  out  if  he  had  known  anything  of  it.  His  character  and 
conduct  must  have  been  more  than  ordinarily  good  from  the  fact 
that  in  so  long  a  cruise  I  heard  no  complaint  of  him. 

Charles  F.  Mclntoahy  Lieutenant  United  States  Navy,  sworn. — 
I  know  Reid  well ;  he  was  in  the  United  States  frigate  Saratoga 
with  me  some  twelve  or  fifteen  months  in  1847  and  1848.  It  was  in 
the  Gulf  of  Mexico;  I  believe  his  character  was  very  good ;  he  was 
a  very  quiet,  good  man,  and  I  think  a  great  favorite  with  the  crew. 
He  talked  very  little;  I  may  say  that  Reid,  like  all  other  seamen, 
would  sometimes  go  ashore  and  get  drunk,  and  then  he  was  a 
very  reckless  man,  but  when  sober  he  was  remarkably  quiet  and 
peaceable ;  he  had  no  knowledge  of  navigation,  I  think. 

Franklin  Allison,  sworn. — I  have  had  some  conversation  with 
Castello  in  the  jail.  The  day  Clements  came  last  from  court  I 
saw  Castello  and  Smith ;  I  asked  Castello  what  was  the  result ; 
he  said  Clements  was  convicted  and  it  was  what  he  (Castello) 
went  for,  and  that  if  his  evidence  would  convict  Reid  he  would 
do  it. 

Cross-examined  by  Joynes. — Clements  was  upstairs ;  I  was 
downstairs ;  I  have  the  privilege  of  going  up  and  down  stairs ; 
I  have  been  confined  about  twelve  months ;  I  am  charged  with 
horse-stealing,  have  never  been  tried ;  never  had  any  conversation 
with  Clements  about  this  trial;  I  spoke  to  both  Smith  and  Cas- 
tello, but  don't  know  whether  Smith  heard ;  I  think  I.  mentioned 
this  talk  to  Reid ;  I  think  some  of  the  other  persons  heard  me 
talking ;  I  never  mentioned  it  to  Mr.  Winston,  the  jailor,  and 
never  afterwards  talked  to  Castello.  This  conversation  was  at 
the  lower  window;  I  don't  know  whether  any  person  was  at  the 
window  above.  I  mentioned  this  to  Reid  the  same  evening;  I 
did  not  like  to  talk  to  Clements  because  he  seemed  low-spirited. 

Joseph  Hall,  sworn. — I  knew  Castello  in  St.  Thomas ;  he  was 
a  seamen  aboard  the  J.  B.  Lindsey ;  I  went  aboard  the  third 
day  after  his  arrival  and  conversed  with  him;  I  remember  he 
showed  me  the  place  on  the  rail  where  he  cut  the  painter ;  he 
said  he  struck  two  blows.    I  heard  some  talk  in  the  jail  between 
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Allison  and  Castello  at  the  window  ;  I  understood  Allison  to  ask 
him  how  Clements  came  out  at  his  trial.  Castello  answered  :  "  I 
have  convicted  Clements^  and  intend  to  do  the  same  for  Reid  if 
my  oath  will  do  it." 

Cross-examined. — ^Curtis  and  I  were  standing  at  the  stove ; 
'twas  not  in  a  room,  'twas  in  a  passage ;  the  stove  was  three  or 
four  feet  from  the  window ;  I  saw  Castello's  face,  but  saw  nobody 
with  him.  I  told  Clements  and  Reid  about  this  conversation  the 
same  evening ;  I  said  nothing  to  others^  l^ecause  Reid  asked  me 
not  to,  as  he  wished  to  have  me  as  a  witness.  Joynea- — Why  are 
you  in  prison  ?  Witness, — For  refusing  to  work  withovt  food. 
Four  others  were  convicted  at  the  same  time.  I  was  in  no  ves- 
sel in  St.  Thomas.  I  had  been  shipwrecked  and  was  in  charge 
of  the  United  States  Consul ;  I  came  to  the  United  States  in  the 
schooner  Joseph  Barker.  * 

Edward  Curtis,  sworn, — I  have  heard  Castello  speak  of  Clem- 
ents ;  two  weeks  ago  last  Friday,  Allison,  Hall  and  I  were  in  the 
passage  by  the  stove ;  Castello  passed  by  the  window  ;  Allison 
asked  him  how  Clemen ts's  ease  had  gone ;  Castello  said  he  had 
convicted  Clements,  and  would  do  the  same  for  Reid  if  his  oath 
would  do  it. 

Q'oss-examined, — I  did  not  see  anybody  with  Castello ;  I 
sluyed  round  and  went  upstairs  ;  Allison  and  Hall  did  not  fol- 
low me  immediately  ;  I  went  up  and  told  Clements,  and  he  said 
he  hoped  I  would  remember  the  words  ;  I  never  mentioned  it  to 
Reid  or  anybody  else*.  I  have  been  in  jail  about  a  month  for 
refusing  to  eat  salt  beef,  I  don't  exactly  know  what  the  charge 
was  ;  five  of  us  were  convicted  at  the  same  time. 

At  this  point  Mr.  Joynes,  at  the  suggestion  of  the  court,  and 
in  justice  alike  to  the  witnesses  Hall  and  Curtis  and  the  United 
States,  stated  that  they  had  been  convicted  at  Norfolk,  under  the 
act  of  Congress,  for  "conspiring  and  encouraging  each  other  to 
disobey  orders." 

The  evidence  closed. 

Mr.  Joynes,  for  the  prosecution,  addressed  the  jury  from  a 
quarter  to  2  until  3  o'clock. 

Mr.  Crane,  for  the  prisoner,  spoke  from  4. 1 5  to  5.30  o'clock,  p.m. 
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Mr.  August,  for  the  prisoner,  spoke  on  Monday,  December 
16th,  from  10.30  a.m.  until  12.16  p.m. 

Mr.  Scott,  from  12.16  until  2.10. 

Mr.  Joynes  closed  at  about  5  o'clock. 

The  jury  retired,  were  kept  together  during  the  night,  and  re- 
turned into  court  on  Tuesday,  December  17th,  1860,  at  2.30 
o'clock,  with  a  verdict  of  "guilty," 

Thursday,  December  19fA,  1850. 

A  motion  for  a  new  trial  in  Clements's  case  was  made  and 
argued  at  length.     The  grounds  assigned  were : 

1.  That  Reid's  testimony  ought  to  have  been  admitted. 

2.  That  evidence  had  been  admitted  of  the  murder  of  Walker, 
another  and  a  distinct  offence,  and  the  subject  of  a  distinct  in- 
dictment. 

3.  That  the  jury  ought  to  have  been  charged  as  to  manslaugh- 
ter as  well  as  murder;  the  prisoner's  counsel,  Byrd  and  Carring- 
ton,  insisting  that  under  this  indictment  he  might  have  been  con- 
victed of  manslaughter. 

4.  That  new  and  material  evidence  had  come  to  light  since  the 
trial  (referring  to  the  evidence  of  Allison,  Hall,  and  Curtis). 

Friday,  December  20th, 
The  court  overruled  the  motion  for  a  new  trial. 

Saturday,  December  23d. 

The  prisoners  were  brought  up  for  sentence.  On  being  asked 
if  they  had  anything  to  urge,  Edward  Clements  said,  in  sub- 
stance, that  he  had  no  hoj)e  that  what  he  said  would  prevent  the 
sentence,  but  he  wished  to  make  a  statement:  "At  8  o'clock  my 
watch  was  out;  I  left  Heeney  and  Walker  on  deck;  Castello  had 
gone  to  the  forecastle ;  as  my  custom  was,  I  took  my  blanket  aft 
and  laid  down  on  deck  to  sleep ;  I  was  awakened  by  the  mate, 
who  punched  me  in  the  side  with  a  handspike,  and  told  me  to 
get  up  and  sway  up  the  foresail ;  I  told  the  mate  it  was  not  my 
watch,  that  there  were  two  of  them,  and  that  in  my  watch  I 
would  do  what  it  was  my  duty  to  do;  John  Walker  said,  if  he 
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had  command  of  the  watch,  and  if  he  were  the  mate,  he  would 
knock  my  brains  out;  the  mate  then  said :  ^Get  up  or  Fll  knock 
your  brains  out/  and  struck  me  -on  the  arm.  I  said  I  would 
report  to  the  captain ;  a  struggle  took  place,  and  I  stabbed  him 
with  my  sheath-knife,  and  he  fell  at  my  feet ;  the  passenger  in- 
terfered, and  S.eid  killed  him.'' 

The  court  sentenced  them,  and  appointed  the  last  Friday  in 
January  .as  the  day  of  their  execution. 

Thursday,  January  IQih,  1851. 

A  motion  for  a  new  trial  in  Reid's  case  was  made  by  his  coun- 
sel on  two  grounds : 

1.  That  after  the  jury  were  sworn,  and  before  they  rendered 
their  verdict,  a  copy  of  the  Dispatch  newspaper  which  contained 
a  statement  of  the  evidence,  was  read  by  several  jurors  without 
the  consent  or  knowledge  of  the  court  or  counsel. 

2.  That  Reid  ought  to  hav'e  been  admitted  as  a  witness  for 
Clements  and  Clements  for  Reid,  under  sec.  21,  chap.  199,  Code 
of  Virginia,  752,  which  reads  thus:  "No  person  who  is  not 
jointly  tried  with  the  defendant  shall  be  incompetent  to  testify  in 
any  prosecution  by  reason  of  interest  in  the  subject-matter  thereof." 
This  statute  seems  to  have  escaped  the  attention  of  the  counsel 
for  both  prisoners  until  both  trials  were  over.  They  now  con- 
tended that  it  gave  the  rule  in  the  United  States  courts. 

Joynes. — I  shall  insist  that  the  jurors  are  not  to  be  heard  to 
prove  any  facts  by  which  iheir  awn  verdict  is  sought  to  be  assailed. 

This  question  was  fully  argued,  the  counsel  for  the  prisoner 
relying  chiefly  on  McCauCs  Case,  1  Virginia  Cases,  306;  Ken- 
nedy's Case,  2  Virginia  Cases,  510. 

Friday,  January  nth. 

The  Court, — It  is  undoubtedly  true  that  the  courts  have  not 
admitted  without  great  reluctance  and  caution  the  affidavits  of 
jurors,  in  order  to  attack  their  own  verdict.  In  civil  cases,  in- 
volving only  pecuniary  interests,  the  public  inconvenience  which 
would  result  from  hearing  such  affidavits  is  suflScient  to  exclude 
them,  but  in  criminal,  and  especially  capital  cases,  I  think  the 
VOL.  III. — 34 
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fevor  of  the  law  to  life  and  liberty  is  more  than  the  argnment 
from  inconvenience.  I  shall  therefore  hear  the  affidavits  of  the 
jurors. 

Several  jurors  were  sworn  and  testified.     Among  them, 

Charles  G.  Thxyntpson,  sworn. — I  saw  a  paper  in  the  hands  of 
some  of  the  jury;  I  don't  know  what  paper  it  was;  it  contained 
a  statement  of  the  evidence  in  Reid's  case.  I  probably  read  a 
quarter  of  a  column. 

By  Joynes, — I  think  what  I  read  was  a  statement  of  the  cap- 
tain's testimony;  I  was  not  at  all  influenced  by  what  I  read;  I 
do  not  think  that  report  was  entirely  accurate;  I  think  we  had 
heard  the  evidence  but  not  the  argument ;  I  believe  I  read  the 
paper  before  the  court  was  opened  in  the  morning. 

Htigh  Rileigh,  stvom. — I  read  a  copy  of  the  Dispatch  contain- 
ing a  statement  of  the  evidence  in  Reid's  case.  I  read  some  part 
of  it  here  and  some  part  in  the  jury-room.  I  had  the  paper  in 
ray  pocket;  I  do  not  know  that  it  was  read  by  any  other  juror; 
I  think  it  was  once  spoken  of;  the  report  I  thought  accurate,  but 
I  did  not  read  it  particularly. 

By  Joynes. — I  got  the  paper  at  my  store ;  I  am  a  subscriber 
for  it,  and  pay  by  the  week.  I  was  not  at  all  influenced  by  what 
I  saw  in  the  paper.  By  the  CouH. — I  sometimes  referred  to  it 
for  the  purpose  of  refreshing  my  memory,  but  if  I  found  there 
any  statement  which  I  did  not  recollect  at  the  trial,  it  had  no 
influence  on  me;  I  read  more  from  curiosity  than  otherwise. 
My  impressions  were  not  altered  as  to  the  question  of  "guilty" 
or  "not  guilty"  from  first  to  last. 

The  motion  for  a  new  trial  was  elaborately  argued  for  the  pris- 
oner by  Scott  and  Crane,  and  for  the  United  States  by  Joynes. 

The  Court:- — As  these  cases  and  the  questions  that  have  been 
raised  are  of  great  importance,  I  shall  not  now  decide  the  mo- 
tion, but  shall  adjourn  it  to  the  next  term,  when  it  is  probable 
the  Chief  Justice  may  be  sitting  here.  In  the  meantime  I  shall 
set  aside  the  judgments. 
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Hon.  Roger  B.  Taney,  Chief  Jmtice  of  the  United  StaJteSj  and 

Hon.  James  D.  Halyburton,  Distriot  Judgcy  sitting. 

Friday,  May  I4th,  1851. 

The  motion  for  a  new  trial  in  Reid's  case  came  up  for  reargu- 
ment 

Joynes, — ^I  shall  again  insist  that  the  jurors  ought  not  to  be 
heard  at  all  against  their  own  verdict,  but  for  convenience  and 
for  the  purpose  of  saving  time  this  question  may  be  argued  with 
the  others  that  arise. 

Taney,  C,  J. — If  it  will  not  disturb  too  much  the  course  of 
argument  for  which  the  prisoner's  counsel  have  prepared  them- 
selves, the  court  would  prefer  that  this  question  as  to  the  admis- 
sibility of  the  jurors'  statements  shall  be  argued  first  in  order. 

Crane, — 1.  As  to  the  admission  of  the  jurors'  affidavits:  Ba- 
con's Abridgment,  5  vol.  369 ;  1  Croke  Eliz.,  Metcalf  v.  Dean, 
189 ;  Commonwealth  v.  McCaul,  1  Virginia  Cases,  306 ;  Over- 
tones Case,  1  Robinson,  766;  5  Pickering,  296;  13  Massachusetts 
Reports,  217. 

2.  As  to  the  competency  of  Reid  for  Clements  and  of  Clem- 
ents for  Reid,  I  cite  first  our  statute.  Code  of  Virginia,  1849,  752. 
The  construction  of  this  seems  plain,  and  I  suppose,  if  this  prose- 
cution were  in  the  State  court,  the  question  would  be  promptly 
decided.  Does  this  act  give  the  rule  of  evidence  in  the  United 
States  courts  ?  I  insist  that  it  does.  34  sec.  Judiciary  Law, 
1789;  Gordon's  Digest,  sec.  534,  page  125.  The  laws  of  the 
several  States  are  rules  of  decision  in  trials  at  common  law. 
Burr's  Trial,  481,  contra;  10  Wheaton,  1;  9  Cranch,  98;  11 
Peters,  175;  12  Peters,  84;  Hamilton's  Argument  in  the  Ju- 
diciary in  The  Federalist 

3.  As  to  the  effect  of  the  jurors'  evidence  in  vitiating  the  ver- 
dict: Wheaton's  Criminal  Law,  644-5;  Bacon's  Abridgment, 
5,  369,  edit  1844 ;  2  Hale's  P.  C.  296 ;  United  States  Digest, 
1849,  2,  695;  Supp.  United  States  Digest,  5,  435;  Overton's 
Case,l  Robinson,  756 ;  12  Pickering,  496 ;  1  Pickering,  337 ; 
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Massachusetts  Reports,  13,  217;  Commonwealth  v.  McCauly  1 
Virginia  Cases,  306. 

Joynea. — 1.  The  aflSdavits  of  jurors  ought  not  to  be  admitted 
to  prove  their  own  misbehavior.  This  is  the  settled  English 
rule,  commencing  with  Varae  v.  Dilaval,  1  T.  Rep.  11 ;  1  Chitty's 
Crim.  Law,  655;  Graham  on  New  Trials,  111;  Strdker  v.  Gra- 
ham, 4  M.  &  W.  721 ;  Burgess  v.  Langley,  4  M.  &  Gr.  722.  The 
same  rule  prevails  generally  in  the  United  States.  Wharton's 
Crim.  Law,  655.  It  is  the  rule  in  criminal  as  well  as  civil  cases. 
Rex  v.  Woolley,  6  M.  &  S.  366 ;  State  v.  Freeman,  5  Conn.  Rep. 
348 ;  Commonwealth  v.  Drew,  4  Mass.  Rep.  398 ;  State  v.  Dry, 
1  Murphy,  94;  State  v.  McLeod,  1  N.  C.  Rep.  344.  In  Ten- 
nessee, such  aflSdavits  were  held  admissible  in  criminal  cases  iu 
State  V.  Crawford,  2  Yeager,  but  the  practice  has  since  been 
regretted  and  characterized  as  dangerous,  and  a  disposition 
expressed  to  restrict  it.  Norris  v.  State,  3  Hump.  333.  Com- 
mented on,  McCauPs  Case,  Kennedy^ s  Case,  and  Overtones  Case. 
In  all  of  them,  aflSdavits  of  the  jurors  were  either  accompanied 
by  other  evidence  or  designed  for  their  exculpation.  See  Cochran 
V.  Street,  1  Washington,  103;  Moffat  v.  Bowman,  6  Grat.  219; 
Price.v.  Warren^  1  H.  &  M.;  Shobe  v.  Bell,  1  Rand.  392;  Had- 
well  V.  Burnett,  lb.  282 ;  Hansberger  v.  Kinney,  6  Grat.  287. 

2.  As  to  the  competency  of  the  accused  for  each  other.  Sec.  21, 
page  752,  Code  of  Virginia,  gives  no  rule  in  this  court.  10  Wheat 
49 ;  United  States  v.  Marchunt,  12  Wheat.  480 ;  United  States  v. 
Shive,  Bald.  511 ;  United  States  v.  Wilson,  Bald.  82 ;  Western  In- 
surgents, 2  Dallas;  2  Burr's  Trial,  481;  Chase's  Trial,  165,  Ap- 
pen.  34.  The  34th  sec.  Gordon,  334,  adopts  only  rules  of  prop- 
erty, 16  Peters,  1.  See  McNeil  v.  Holbrook,  12  Petere,  84.  If 
it  adopts  rules  of  evidence  in  criminal  cases,  then  there  will  be  no 
uniformity,  and  a  man  accused  of  piracy  would  be  acquitted  in 
one  State  and  convicted  in  another.  But  if  sec.  21,  p.  752,  Code 
of  Virginia,  gives  the  rule  here,i5till  I  insist  it  has  not  altered  the 
common  law,  which  excludes  accomplices  for  each  other.  This 
section  only  applies  to  witnesses  in  support  of  the  prosecution.  I. 
R.  C.  581,' 582;  Acts  1847-48,  p.  124,  Rep.  Rev'rs,  987.  The 
construction  of  this  act  insisted  on  for  the  prisoner,  would  de- 
prive this  court  of  its  discretionary  power  as  to  granting  separate 
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trials  to  parties  jointly  indicted.  See  United  States  v.  Mar  chanty 
12  Wheat.  480. 

3.  As  to  the  facts  said  to  be  proved  by  the  jurors.  They  are  no 
ground  of  new  trial.  Thomases  Case,  2  Virginia  Cases;  McCarter's 
Case,  11  Leigh,  633;  12  Picker.  496 ;  1  Hill,  207;  6  Leigh,  1 ; 
2  Samm.  83;  Trial  per  pais,  218,  223,  225,  229 ;  Graham,  47; 
Rex  V.  Wolfe,  1  Chitty,  701. 

Scott  replied,  commenting  upon  the  authorities  cited  by 
Joynes,  and  citing  Graham  on  N.  T.  109,  161;  5  Pickering; 
Grayson's  Cnse,  6  Grattan.  If  the  State  law  does  not  give  the 
rule  of  evidence,  a  negro  would  be  competent  in  the  Southern 
States  to  testify  against  a  white  man  in  the  United  States  courts ! 

The  court  heard  the  statements  of  such  of  the  jurors  as  were 
willing  to  make  them,  as  to  the  reading  of  the  Dispatch  and 
its  effect  upon  their  minds. 

Monday^  May  \^th. 

TANEY,  C.  J. — Judge  Halyburton  and  myself  differ  as  to 
two  points  arising  upon  this  motion.  1.  He  thinks  Reid's  testi- 
mony admissible  upon  a  proper  construction  and  application  of 
sec  21,  ch.  199,  Code  of  Virginia.  I  should  concur  with  him  if 
I  regarded  this  a  mere  question  pf  evidence,  but  I  think  it  goes 
deeper,  and  affects  the  discretionary  power  of  this  court  as  to 
granting  several  trials  upon  joint  indictments.  This  rests  in  the 
sound  discretion  of  the  United  States  courts,  but  if  this  act  of 
Virginia  applies  as  contended  for,  the  prisoner  would  have  a 
right  to  insist  upon  separate  trials.  I  think,  therefore,  the  act 
does  not  apply. 

2.  Judge  Halyburton  also  thinks  a  new  trial  ought  to  be 
granted  on  the  statements  of  the  jurors.  I  do  not  think  affi- 
davits of  jurors  ought  to  be  received  to  impeach  their  own  verdict, 
but  even  if  received  the  statements  of  the  jurors  in  this  case  seem 
to  me  no  ground  for  a  new  trial.  Upon  a  certificate  of  this  divi- 
sion of  opinion  between  Judge  Halyburton  and  myself,  the  ques- 
tions in  these  cases  will  go  to  the  Supreme  Court  of  the  United 
States  for  decision. 
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United  States  Circuit  Court  for  the  Eastern  District  of  Virginiaj 

at  Norfolk,  1879. 

John  E.  Wood  v.  Stbamtug  Lumberman. 

Where  a  purchaser  of  a  vessel,  who  takes  pains  before  purchasing  to  ascertain 
the  claims  against  her  and  to  see  them  settled,  is  informed  by  a  claimant 
(who  is  afterwards  the  lil)ellant)  that  he  has  but  one  small  claim,  wliich  is 
afterwards  paid,  and  this  claimant  fails  to  inform  him  of  the  existence  of 
a  negotiable  note  given  in  payment  of  another  claim  which  is  receipted, 
and  which  the  vendor  shows  as  receipted  to  the  purchaser, 

Hddy  That  this  negotiable  note  is  not  a  lien  upon  the  vessel. 

In  admiralty. 

In  this  case  Johu  E.  Wood  libels  the  tug  for  the  amount  of 
$104.24,  the  price  of  coal  furnished  the  tug  while  it  was  owned 
by  C.  H.  Hostetter.  The  tug  was  soon  afterwards  purchased  by 
Brillinger,  the  present  claimant  and  owner.  The  law  of  Vir- 
ginia gives  a  lien  to  materialmen  upon  domestic  vessels. 

Wood,  through  his  agent,  had  given  a  receipt  for  the  amount 
of  his  bill  for  coal,  in  which  no  mention  was  made  of  a  promis- 
sory note  taken  by  Wood  in  payment  of  the  bill.  Brillinger  saw 
this  receipt,  but  heard  nothing  of  the  note,  before  he  paid  for  the 
tug. 

Further  facts  in  the  case  were  the  following:  Before  Brillinger 
purchased  the  steamer  of  C.  H.  Hostetter  he  required  the  latter 
to  settle  all  bills  against  her,  so  that  there  should  be  no  claim 
made  after  he  should  become  the  owner.  This  Hostetter  did, 
with  the  exception  of  a  few  small  bills  which  Brillinger  was 
willing  to  assume,  or  trust  to  be  paid.  Among  other  bills  pro- 
duced to  Brillinger  by  Hostetter  as  having  been  paid,  was  that 
of  the  libellant,  filed  with  Brillinger's  answer,  and  now  attached 
to  this  paper.  If  Brillinger  had  suspected  that  the  bill  had  not 
been  actually  paid,  he  would  have  deducted  it  from  the  purchase- 
money,  as  he  did  in  the  case  of  some  small  bills  heassumea.  He 
also  made  inquiries,  so  far  as  he  could,  as  to  outstanding  bills 
against  the  steamer  before  he  would  i;un  the  risk  of  a  final  settle- 
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ment.  He  went  with  H.  H.  Hostetter,  brother  of  C.  H.  Hos- 
tetter,  who  was  in  the  employment  of  the  latter,  to  see  libellant. 
Did  not  see  him,  but  saw  libellant's  brother,  who  seemed  to  have 
charge  of  the  business.  On  inquiry,  he  said  he  had  nothing 
against  the  steamer  but  a  small  bill  for  coal,  but  that  they  had  a 
note  agahist  C.  H.  Hostetter  which  would  soon  be  due,  and  he 
hoped  he,  H.  H.  Hostetter,  would  provide  for  it.  This  small 
bill  was  soon  after  paid  by  H.  H.  Hostetter.  This  was  just  after 
C.  H.  Hostetter  had  left  the  State  and  his  disappearance  had 
been  talked  of.  After  Bril linger  had  purchased  and  paid  for  the 
steamer  he  got  coal  from  libellant  and  paid  bill  when  presented, 
but  nothing  was  said  to  him  about  the  steamer  owing  anything 
for  which  C.  H.  Hostetter  had  contracted,  except  the  small  bill 
paid  afterwards  by  H.  H.  Hostetter,  as  mentioned. 

H.  H.  Hostetter  confirmed  the  testimony  of  Brillinger  as  to 
the  statement  of  libellant's  clerk  or  superintendent  at  the  yard, 
and  the  payment  of  the  small  bill  by  him  as  mentioned. 

Captain  Brown  said  he  remained  in  charge  of  steamer  after 
Hostetter  sold  to  Brillinger.  That  once  after  Hostetter  had  left, 
when  he  was  taking  in  some  coal,  he  spoke  to  the  younger  Wood 
about  Hostetter  having  gone  off  leaving  debts,  etc.,  and  that 
Wood  said  Hostetter  left  in  debt  to  them,  but  that  he  did  not 
owe  them  anything  they  could  make  out  of  the  boat. 

HUGHES,  J.— I  think  on  the  facts  of  this  case  (the  libel- 
lant having  given  a  receipt  for  his  claim,  in  which  he  made  no 
mention  of  his  note,  and  by  which  Brillinger,  who  saw  it,  was 
thrown  off  of  his  guard,  and  Wood's  brother  or  clerk  having  de- 
clared  to  Brillinger  that  the  house  had  no  claim  on  the  tug),  that 
the  lien  was  waived  and  the  purchaser  took  the  vessel  clear  of 
the  lien. 

The  decree  given  under  this  decision  was  afiSrmed  on  appeal 
by  Bond,  Circuit  Judge. 

X.  2).  Starke,  for  the  libellant. 

W.  H,  C.  Ellis,  for  the  respondent. 
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United  States  Circuit  CouHf  Eastern  District  of  Virffinia,  at 

Alexandria,  January  10/A,  1878. 

United  States  t?.  M.  McCracken. 

Under  section  3995  of  the  Revised  Statutes  of  the  United  States, 
Hddj  That  no  offence  is  committed  unless  the  mail  is  in  transitUf  and  unless  the 
horse  or  vehicle  taken  is  employed  in  carrying  the  mail. 

On  an  indictment  for  obstructing  the  United  States  mail. 

There  were  two  indictments  in  this  case,  one  of  them  charging 
that  the  defendant  obstructed  and  retarded  the  passage  of  the 
mail  by  the  detention  of  a  horse,  and  the  other  for  doing  the 
same  by  the  detention  of  a  horse  and  carriage  or  sulky. 

The  proof  was  that  the  mail-carrier  took  the  mail  to  the  defend- 
ant's livery  stable  in  Fredericksburg,  and  was  about  to  take  out 
a  horse  which  he  was  in  the  habit  of  using  for  carrying  the  mail 
to  Orange  Court-house,  when  the  horse  was  held  by  the  defend- 
ant for  money  due  for  keeping  the  horse.  This  was  the  gist  of 
the  testimony  submitted  to  the  jury. 

After  the  evidence  was  all  in  the  judge  asked  if  the  district 
attorney  thought  it  worth  while  to  go  on  with  the  case,  intimat- 
ing that  the  evidence  did  not  bring  the  act  of  the  defendant 
within  the  terms  of  section  3995  of  the  Revised  Statutes  of  the 
United  States,  under  which  the  prosecution  was  instituted. 

HUGHES,  J. — The  law  decflares  that  no  one  shall  obstruct 
or  wilfully  retard  the  passage  of  the  mail,  or  any  carriage,  or 
horse,  or  carrier,  carrying  the  same. 

It  contemplates  an  obstruction  while  the  mail  is  passing  from 
one  place  to  another,  and  the  obstruction  of  a  carriage  and  horse 
while  engaged  in  carrying  the  mail,  the  mail  being  in  transitu. 

The  indictments  under  trial  are  for  the  offence  just  described, 
of  obstructing  and  retarding  a  horse  and  vehicle  in  and  while 
actually  carrying  the  mail. 

Now  this  is  a  very  different  offence  from  that  of  preventing  a 
horse  from  being  taken  out  of  a  stable  to  be  used  for  the  pur- 
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po6e  of  carrying  the  mail.  This  particular  section  of  the  law 
does  not  contemplate  such  an  act,  and  therefore  it  is  useless  to  go 
on  with  the  case.  I  would  have  to  set  aside  the  verdict  if  the 
jury  should  render  one  of  guilty. 

The  prosecution  submitted  to  a  verdict  of  not  guilty. 


r 

The  foregoing  case  differed  from  that  in  3  Hall's  Law  Journal, 
128  ( United  States  v.  Barney ,  below),  where  the  stage-horses  upon 
which  an  innkeeper  had  a  lien  were  stopped  in  the  public  high- 
way while  drawing  a  stage-coach  containing  the  mail. 

United  States  Distinct  Court,  Maryland  District, 
United  States  v.  Barney. 

1.  The  United  States  government  cannot  be  sued. 

2.  The  lien  of  a  private  citizen  against  horses  for  their  liverage  cannot  be  en- 

forced in  a  manner  to  stop  the  passage  of  the  United  States  mail  in  a  stage- 
coach drawn  by  the  horses. 

WINCHESTER,  J.— The  indictment  in  this  case,  which 
charges  the  defendant  with  having  wilfully  obstructed  the  passage 
of  the  public  mail  at  Susquehanna  River ,  is  founded  on  the  act 
of  Congress  of  March,  1799. 

The  defendant  sets  up  as  a  defence  and  justification  of  this  ob- 
struction of  the  mail,  that  he  had  fed  the  horses  employed  in  car- 
rying the  mail  for  a  considerable  time,  and  that  a  sum  of  money 
was  due  to  him  for  food  furnished  at  and  before  the  time  of 
their  arrest  and  detention. 

On  this,  state  of  facts  two  questions  have  been  agitated. 

1st.  Whether  the  right  of  an  innkeeper  to  detain  a  horse  for 
his  food  extends  to  horses  owned  by  individuals  and  employed  in 
the  transportation  of  the  public  mail  ?     And, 

2d.  Whether  such  right  extends  to  horses  belonging  to  the 
United  States,  employed  in  that  service? 

The  first  question  involves  the  consideration  of  principles  of 
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some  extent,  and  to  decide  oorrectlj  on  the  second  it  may  be 
necessary  to  state  them  generally. 

Lien  is  generally  defined  to  be  a  tie,  hold,  or  security  upon 
goods  or  other  things  which  a  man  has  in  his  custody  till  he  is 
paid  what  is  due  to  him.  From  this  definition  it  is  apparent  that 
there  can  be  no  lien  where  the  property  is  annihilated,  or  the  pos- 
session parted  with  voluntarily  and  without  fraud.  2  Vern.  117; 
1  Ath.  234. 

The  claim  of  a  lien  otherwise  well  founded  cannot  be  sup- 
ported if  there  is, 

1st.  A  particular  agreement  made  and  relied  on.  Sayer's  Bep. 
224 ;  2  R.  A.  92.     Or, 

2d.  Where  the  particular  transaction  shows  that  there  was  no 
intention  that  there  should  be  a  lien,  but  some  otiier  security  is 
looked  to  and  relied  upon.     4  Burr,  2223. 

If,  therefore,  in  this  case,  the  agreement  between  the  defend- 
ant and  the  public  agent  actually  was  that  he  should  be  paid  for 
feeding  the  public  horses  on  as  low  terms  as  any  other  person  on 
the  road  would  supply  them,  he  could  not  justify  detaining  the 
horses ;  for  the  particular  agreement  thus  made,  and  under  which 
the  food  was  furnished,  is  the  foundation  of  the  remedy  of  the 
defendant,  and  it  can  be  pursued  in  no  other  manner  than  upon 
that  agreement. 

Or,  if  there  was  no  particular  agreement,  this  case  is  such,  that 
between  the  defendant  and  a  private  owner  of  horses  and  carriages 
employed  in  transporting  the  mail,  I  incline  to  think  it  could 
not  legally  be  presumed  a  lien  was  ever  intended  or  contemplated. 

A  carrier  of  the  mail  is  bound  not  to  delay  its  delivery,  and 
under  severe  penalties,  and  it  can  scarcely  be  supposed  that  he 
would  expose  himself  to  the  penalty  for  such  delay  by  leaving 
his  horses  subject  to  the  arrest  of  every  innkeeper  on  the  road 
for  their  food,  or  that  in  such  case  the  innkeeper  could  look  to 
any  other  security  than  the  personal  credit  of  the  owner  of  the 
horses  for  reimbursement.  But  the  law  on  such  a  case  could  be 
only  declared  on  facts  admitted  by  the  parties  or  found  by  the 
jury,  and  is  not  now  before  the  court. 

3d.  The  great  question  in  this  case  rests  on  a  discrimination 
between  the  property  of  the  government  and  individuals.     To 
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the  government  is  granted  by  the  Constitution  the  general  power 
to  lay  and  collect  taxes^  duties,  imposts,  and  excises,  to  pay  the 
debts,  and  provide  for  the  common  defence  and  general  welfare 
of  the  Untied  States;  to  raise  and  support  armies;  to  provide 
and  maintain  a  navy ;  to  establish  post-offices  and  post-roads ; 
and  to  make  all  laws  which  shall  be  necessary  and  proper  for 
carrying  these  and  all  other  constitutional  powers  into  effect. 

The  public  money  can  never  be  drawn  out  of  the  treasury  unless 
by  consent  of  the  legislature ;  but  whenever  a  debt  is  contracted 
in  the  establishment  of  a  post-office,  or  road,  or  in  the  support  of 
an  army,  or  in  the  provision  for  raising  or  supporting  a  navy,  or 
any  other  measure  of  general  welfare,  the  public  faith  and  credit 
is  pledged  for  its  payment.  On  the  public  faith  and  credit  advances 
are  made  to  the  government,  relying  on  the  constitutional  mode  of 
reimbursement.  If  it  were  otherwise,  what  dreadful  consequences 
would  not  result?  A  ship-carpenter  might  libel  public  ships, 
a  quartermaster  retain  the  supplies  of  the  army,  or  an  inn- 
keeper stop  the  progress  of  an  army  for  food  to  horses  of  a  bag- 
gage-wagon. Every  man  must  surely  deprecate  a  state  of  society 
where  no  immunity  to  the  government  shall  be  afforded  by  the 
Constitution  against  such  evils.  Happily  we  are  not  so  exposed. 
Congress  only  has  the  power,  and  it  is  bound  by  the  most 
sacred  of  moral  obligation  and  duty  to  provide  for  the  payment 
of  the  public  debts. 

No  other  remedy  exists  for  a  creditor  of  the  government  than 
an  application  to^  Congress  for  payment. 

A  lien  cannot  be  permitted  to  exist  against  the  government; 
for  liens  are  only  known  or  admitted  in  cases  where  the  relation 
of  debtor  and  creditor  exists  so  as  to  maintain  a  suit  at  law  for 
the  debt  or  duty  which  gives  rise  to  a  lien,  in  case  the  pledge  be 
destroyed  or  the  possession  thereof  lost. 

As  in  the  case  of  a  carrier  of  the  mail,  he  cannot  sue  for  the 
hire  nor  retain  the  mail,  because  he  cannot  sue. 

Yet  the  carrier  of  private  property  may  sue  or  retain,  because 
the  government  is  not  answerable.  Justice  is  the  same  whether 
due  from  one  to  a  million  or  a  million  to  one  man  ;  but  the  mode 
of  obtaining  that  justice  must  vary. 
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An  individual  may  sue  and  be  sued.  The  United  States  can- 
not be  sued. 

Suability  is  incompatible  with  the  idea  of  sovereign  power. 
The  adversary  proceedings  of  a  court  of  judicature  can  never  be 
admitted  against  an  independent  government  or  the  public  stock 
or  property.  The  ties  of  faith,  public  character,  and  constitutional 
duty  are  the  sure  pledges  of  public  integrity,  and  to  them  the 
public  creditors  must,  and  I  trust  with  confidence  may,  look  for 
justice. 

They  must  not  measure  it  out  for  themselves.  I  have  stated 
these  principles  to  show  that  by  law  the  defendant  could  not 
justify  stopping  the  mail  on  principles  of  common  law,  as  they 
apply  to  individuals  and  to  the  government. 

There  are,  however,  considerations  arising  from  the  act  of  Con- 
gress which  are  conclusive  to  my  mind. 

The  statute  is  a  general  prohibitory  act.  The  common  law, 
if  opposed,  must  give  way  to  it,  and  the  court  is  bound  to  decide 
according  to  the  correct  construction  of  that  law. 

That  the  act  is  constitutional  is  not,  nor,  indeed,  can  be  ques- 
tioned. It  has  introduced  no  exception.  Whether  the  acts  which 
it  prohibits  to  be  done  were  lawful  or  unlawful  before  the  opera- 
tion of  that  law,  or  independent  of  it,  might  or  might  not  be  jus- 
tified, is  not  material.  This  law  does  not  allow  any  justifica- 
tion of  a  wilful  and  voluntary  act  of  obstruction  to  the  passage 
of  the  mail.  If,  therefore,  courts  or  juries  were  to  introduce  ex- 
ceptions not  found  in  the  law  itself,  by  admitting  justifications 
for  the  breach  of  the  act,  which  justifications  the  act  does  not 
allow  to  be  made,  it  would  be  an  assumption  of  legislative  power. 

Many  exceptions  might  be  introduced,  and  perhaps  with  pro- 
priety. For  instance,  a  stolen  horse  found  in  the  TnaU-stage.  The 
owner  cannot  seize  him.  The  driver  being  in  debt,  or  even  com- 
mitting an  ofience,  can  only  be  arrested  in  such  way  as  does  not 
obstruct  the  passage  of  the  mail. 

These  examples  are  as  strong  as  any  which  are  likely  to  occur, 
but  even  these  are  not  excepted  by  the  statute,  and  probably  con- 
siderations of  the  extreme  importance  to  the  government  and  in- 
dividuals of  the  regular  transmission  of  public  dispatches  and 
private  communicHtions  may  have  excluded  these  exceptions. 
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But  whatever  may  have  been  the  policy  which  led  to  the  adop- 
tion of  the  law,  which  the  court  will  not  inquire  into,  it  totally 
prohibits  any  obstruction  to  the  passage  of  the  mail. 

It  is  the  duty  of  the  court  to  expound  and  execute  the  law, 
and  therefore  I  am  of  opinion  and  decide  that  the  defendant  is 
not  justifiable. 


1 

United  States  Circuit  Courty  Eastern  District  of  Virginia,  at 

Richmond,  11th  February,  1879. 

United  States  v.  Adolphus  Gitma. 

Rights  of  United  States  deputy  marshals  at  the  places  of  election.    Limits  of 
their  power. 

Indictment  for  hindering  and  assaulting  a  deputy  marshal 
in  the  discharge  of  his  duty  at  an  election  for  a  member  of  the 
House  of  Representatives  of  the  United  States. 

During  the  progress  of  the  argument  before  the  jury  in  this 
case  the  judge,  in  order  to  shorten  the  discussion,  interrupted 
counsel  with  the  following  explanation  of  the  law  governing  the 
case: 

HUGHES,  J. — There  has  been  so  much  controversy  and  ao 
much  feeling  on  this  subject  that  I  think  I  ought  to  make  use  of 
this  first  occasion  on  which  the  court  has  been  called  upon  to  rule 
upon  it,  to  set  out  its  view  of  the  law  on  the  subject,  so  that 
officers  of  the  United  States  will  better  know  their  duties  and 
powers,  from  the  only  source  competent  to  explain  them  in  a 
binding  and  authoritative  manner. 

It  is  useless  to  consider  the  constitutionality  of  the  law  of  Con- 
gress embodied  in  the  Revised  Statutes  in  regard  to  the  duties  of 
supervisors  and  deputy  marshals  of  the  United  States  during 
their  attendance  upon  elections. 

Section  4  of  the  first  article  of  the  Constitution  of  the  United 
States  provides  that : 
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The  times,  places,  and  manner  of  holding  elections  for  senators  and 
representatives  shall  be  prescribed  in  each  State  by  the  Legislature 
thereof;  but  the  Congress  may  at  any  time  by  law  make  or  alter 
Buch  regulations,  except  as  to  the  place  of  choosing  senators. 

There  can  be  no  doubt,  therefore,  of  the  constitutionality  of 
the  sections  of  the  Revised  Statutes  about  to  be  reviewed  so  far 
as  they  apply  to  elections  for  members  of  Congress.  Their  con- 
stitutionality is  only  brought  in  question  when  they  are  sought  to 
be  applied  to  elections  for  State  officers. 

The  election,  for  conduct  at  which  Gitma  now  under  trial  was 
indicted,  was  held  for  the  election  of  a  member  of  Congress. 

Deputy  Marshal  Archer  was  in  the  room  of  the  judges  of  elec- 
tion at  Petersburg,  and  was  ordered  out,  and  in  that  way,  but  not 
by  violence,  was  put  out  by  policeman  Gitma.  Gitma  stands 
indicted  for  the  act.  The  question  is,  whether  a  deputy  marshal 
had  a  right  to  be  in  the  room  of  the  judges  by  the  law  of  the 
United  States  ?  The  law  makes  a  clear  distinction  between  the 
powers  of  supervisors  and  the  powers  of  deputy  marshals  dur- 
ing their  attendance  at  elections. 

As  to  supervisors  the  language  of  section  2019  is  that  "  they 
are  authorized  and  directed,  in  their  respective  election  districts 
or  voting  precincts  on  the  day  of  election,  to  take,  occupy,  and 
remain  in  such  position,  from  time  to  time,  whether  before  or 
behind  the  ballot-boxes,  as  will,  in  their  judgment,  best  enable 
them  to  see  each  person  offering  to  vote,  and  as  will  best  conduce 
to  their  scrutinizing  the  manner  in  which  the  voting  is  being  con- 
ducted," etc.  Section  2017  gives  the  same  authority  in  general 
terms. 

Thus,  not  only  does  the  law  in  terms  empower  a  supervisor  to 
be  in  the  room  with  the  judges  of  election,  but  empowers  him  to 
be  in  any  place  or  position  in  which,  in  his  own  judgment,  he 
can  best  perform  his  duties. 

The  act  of  Congress  which  is  thus  specific  in  defining  and 
complete  in  conferring  these  powers  on  supervisors,  is  the  same 
one  which  prescribes  the  duties  of  deputy  marshals.  While  it  is 
thus  express  and  full  in  regard  to  supervisors  it  is  the  reverse  in 
defining  the  authority  of  deputy  marshals.  Section  2021  simply 
provides  that  "  when  required  "  to  do  so  by  the  supervisors  it 
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shall  be  the  duty  of  deputy  marshals  to  ^^  attend  the  polls  "  in 
their  districts  or  precincts.  The  section  gives  the  deputy  mar- 
shals no  authority  except  to  be  present  at  the  polls.  The  same 
act  of  Congress  which  expressly  "  directs  "  supervisors  to  place 
themselves  before  or  behind  the  ballot-boxes  as  they  may  think 
proper,  is  silent  in  regard  to  deputy  marshals,  and  gives  them 
no  such  authority. 

Section  2022  defines  the  object  of  the  appointment  of  deputy 
marshals,  and  defines  their  powers  and  duties.  *  It  makes  it  their 
duty  to  "  keep  the  peace,  and  support  and  protect  the  supervis- 
ors in  the  discharge  of  their  duty  ;  to  preserve  order  at  the  vot- 
ing-places ;  to  prevent  fraudulent  voting,  or  fraudulent  conduct 
on  the  part  of  any  officer  of  election,  and  to  arrest  without  pro- 
cess any  person  who  commits  illegal  acts  in  their  presence."  It 
omits  to  give  them  authority  to  go  behind  the  ballot-boxes  and 
to  place  themselves  in  any  position  they  please.  This  omission 
has  much  meaning,  as  showing  that  the  powers  and  duties  of 
marshals  are  different  from  those  of  supervisors.  This  same  sec- 
tion 2022,  while  providing  that  the  supervisors,  in  addition  to 
their  own  powers,  shall,  in  the  absence  of  deputy  marshals,  have 
the  same  duties  and  powers  as  deputy  marshals,  omits  to  give  the 
reverse  authority  ;  and  neither  this  section  nor  any  other  section 
of  the  law  gives  to  marshals,  in  the  absence  of  supervisors,  the 
powers  and  duties  of  supervisors  proper.  Their  duties,  therefore, 
are  not  those  of  supervisors  of  elections,  but  merely  those  of  con- 
servators of  the  peace  at  the  polls. 

My  conclusion,  therefore,  is,  that  unless  for  the  pur|K)se  of 
suppressing  actual  violence  or  of  preserving  the  peace  when  ac- 
tually disturbed,  or  protecting  the  sui)ervisor  when  actually 
needing  protection,  or  preventing  fraud  actually  attempted,  in 
the  room,  the  deputy  marshals  have  no  right  to  be  in  the  room 
in  which  the  judges  and  supervisors  of  election  are  performing 
their  duties,  or  to  go  behind  "  the  ballot-boxes  "  unless  requested 
to  do  so  by  both  judges  and  supervisors.  If  Congress  had  de- 
signed that  they  should  have  that  power  (as  it  did  design  that 
supervisors  should  have  it)  it  would  have  given  it  expressly  (as 
it  did  give  the  power  to  the  supervisors  expressly).  Unless  it 
can  be  shown  that  their  presence  is  required  by  the  exigencies 
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which  have  been  mentioned^  the  judges  of  election  have  the  same 
right  to  order  deputy  marshals  out  of  their  room  as  they  have  to 
order  out  any  unofficial  person. 

The  object  of  sections  2021  and  2022  is  to  define  the  powers 
and  duties  of  deputy  marshals,  while  the  object  of  section  5522 
is  to  define  the  offence  and  fix  the  punishment  of  persons  who 
hinder  and  obstruct  these  officers  in  the  performance  of  duties  re- 
quired of  or  authorized  in  them ;  and  when  this  latter  section 
goes  on  to  say  that  when  a  person  obstructs  them  in  doing  what 
they  are  authorized  by  law  to  do,  by  specifying  modes  by  which 
this  obstruction  may  be  committed,  these  latter  clauses  of  the 
penal  section  of  the  law  are  not  intended  to  give  immunity  and 
protection  to  deputy  marshals  in  acts  not  authorized  by  sections 
2021  and  2022.  Though  section  5522  therefore  forbids  any  per- 
son from  obstructing  the  deputy  marshals  or  supervisors  in  doing 
acts  which  it  names,  and  amongst  others  ^'  from  going  to  and  from 
any  room  "  where  an  election  may  be  held  ;  yet  these  words  are 
to  be  construed  in  connection  with  all  the  rest  of  this  law  on  the 
subject,  and  must  therefore  be  t]*eated  as  applying  only  to  super- 
visors of  election,  as  they  only,  and  not  deputy  marshals,  are 
allowed  by  those  provisions  of  the  law  designed  to  define  the 
powers  and  duties  of  such  officers  to  "go  to  and  from  the  room" 
in  which  the  ballot-boxes  are. 

The  following  is,  therefore,  the  ruling  of  the  court: 

Unless  it  is  shown  that  a  disturbance  of  the  peace  has  actually 
occurred,  or  violence  is  committed,  or  that  one  or  the  other  is 
threatened,  or  that  actual  fraud  is  attempted,  or  that  the  super- 
visor is  in  actual  need  of  protection,  in  the  room  of  the  judges  of 
election,  the  deputy  marshals  of  election  have  no  right  to  be  in  the 
said  room  against  the  orders  of  the  judges  of  election  during  the 
progress  of  the  voting.  But  if  there  be  actual  disturbance  of  the 
peace,  or  other  actual  violence  committed  or  threatened,  or  if  the 
supervisor  be  in  actual  need  of  protection,  or  fraud  be  attempted 
in  the  said  rooip,  then  the  deputy  marshal  may  enter  the  room 
for  the  purpose  of  discharging  the  duties  imposed  on  him  by 
section  2022. 

Notte  prosequi  was  entered. 
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United  StaUe  Circuit  Courts  Eastern  District  of  Virginia,  ai 

Norfolk,  January  22cZ,  1878. 

United  States  v.  Henry  Miller. 

If  an  indictment  founded  upon  section  5440  of  the  Revised  Statutes  of  the 
United  States  charges  a  conspiracy  by  two  or  more  persons,  but  is  an  in- 
dictment of  one  only  of  such  persons,  it  is  good  on  demurrer. 

Information  for  conspiracy  to  defraud  the  United  States. 
On  demurrer  to  the  information  for  not  joining  other  conspira- 
tors as  co-conspirators,  the  court  said  : 

HUGHES,  J. — ^The  information  is  founded  upon  section  5440. 
That  section  makes  the  conspiring  by  two  or  more  persons  to  de- 
fraud the  government  a  punishable  oifence,  and  declares  the  com- 
mission of  any  act  intended  to  effect  the  object  of  the  conspiracy 
by  any  one  of  the  conspirators  to  be  a  punishable  offence  in  all 
of  them. 

A  preliminary  question  has  been  raised  on  this  section  5440, 
whether  it  makes  the  conspiracy  to  defraud  the  United  States 
the  offence  for  which  it  prescribes  the  punishment  named  by  it, 
or  whether  it  makes  the  act  committed  to  "effect  the  object  of 
the  conspiracy  "  that  offence.  It  is  very  clear  from  a  critical 
examination  of  the  language  of  the  section,  that  the  offence 
created  by  it  is  a  conspiracy  by  two  or  more  persons  to  defraud 
the  United  States.  See  United  States  v.  Donan  and  Flood,  11 
Blatchford,  168.  It  is  on  this  view  of  the  law  that  the  demurrer 
is  founded. 

The  question  raised  by  the  demurrer  is,  whether  the  person 
who  is  alleged  to  have  committed  the  act  in  furtherance  of  the 
conspiracy  can  be  indicted  separately ;  that  is  to  say,  whether  it 
is  not  necessary  to  indict  at  least  two  persons  charged  with 
engaging  in  the  conspiracy,  in  order  for  the  prosecution  to  be 
valid. 

There  has  been  much  loose  writing  on  this  question  by  some 
of  the  authors  of  textbooks  on  criminal  law,  and  they  have  con- 
voL.  III. — 85 
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founded  rather  than  enlightened  us  with  their  counsels.  We 
may,  therefore,  have  to  cut  loose  from  them,  and  resort  to  the 
authoritative  decisions  of  the  courts,  and  the  teachings  of  reason 
in  the  decision  of  the  question  before  us. 

It  may  be  worth  while  to  say  that  conspiracy  is  the  combina- 
tion of  two  or  more  persons,  by  concerted  action,  to  accomplish 
some  unlawful  purpose,  or  to  accomplish  a  lawful  purpose  by 
some  unlawful  means.  There  can,  therefore,  be  no  conspiracy 
except  by  two  or  more  persons.  "If  any  two  or  more  persons 
conspire,'^  is  the  language  of  the  statute  upon  which  the  present 
information  is  founded.  It  is,  therefore,  certainly  incumbent 
upon  the  prosecution  to  prove  a  conspiracy  here  by  two  or  more 
persons.  The  establislunent  of  a  conspiracy  by  proof  is  essen- 
tial to  a  conviction.  Nothing  is  more  clearly  settle<l  than  that 
the  proof  must  show  a  conspiracy  by  two  or  more  persons  to  do 
the  unlawful  act  mentioned  by  the  statute,  whether  or  not  the 
indictment  be  brought  against  more  than  one. 

But  whether  or  not  two  or  more  persons  must  be  proceeded 
against  jointly  in  the  same  indictment,  is  another  question. 

This  information  charges  a  conspiracy  by  three  persons,  one  of 
whom,  Lee,  is  dead,  and  another,  Gettslick,  is  already  under  con- 
viction in  this  court  for  an  act  committed  in  furtherance  of  the 
conspiracy  charged.  It  is  not  the  practice  of  the  government  to 
prosecute  any  person  to  conviction  for  more  than  one  of  the  same 
series  of  offences.  Hence  there  is  no  indictment  here  except 
against  Miller,  who  is  the  last  one  of  the  three  persons  charged 
to  have  conspired  to  defraud  the  government  who  has  not  been 
convicted.  The  particular  question  arising  on  the  demurrer, 
therefore,  is,  will  an  information  against  him  alone  lie  without 
joining  Gettslick. 

There  is  no  doubt  that  if  Gettslick  were  joined  there  could  be 
a  severance  in  the  trial  of  the  joint  information.  Nor  is  there 
any  doubt  that  if  there  are  three  persons  indicted  for  conspiracy 
•one  could  be  acquitted  and  the  other  two  convicted;  that  is  to 
Bav,  that  there  could  be  a  severance  in  the  verdict.  And  it  is 
equally  clear  that  if  the  verdict  be  severed  the  judgment  of  the 
court  upon  the  verdict  must  be  several.  It  is  true  that  where 
three  or  more  are  joined  in  an  indictment  for  conspiracy,  and 
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some  are  acquitted  by  the  jury,  and  others  convicted,  on  motion 
for  a  new  trial  by  one  of  the  convicted,  the  court,  if  granting  the 
motion  of  that  one,  would  order  a  new  trial  for  all  the  convicted. 
But  that  would  be  on  principles  of  humanity,  leniency,  and 
abundant  caution ;  and  not  as  a  matter  of  strict  right.  Regiiui 
V.  Gomperiz  et  ai,,  9  Queen's  Bench,  824. 

As  there  may  thus  be  a  severance  in  th^  trial,  in  the  verdict, 
and  in  the  judgment,  that  is  to  say,  in  every  part  of  the  proceed- 
ings except  the  indictment,  we  may  conclude  that  there  may  be 
also  a  severance  in  an  indictment  for  conspiracy,  unless  there  be 
some  reason  peculiar  to  such  an  indictment  plainly  making  the 
several  proceeding  improper.  I  can  see  no  such  reason.  It  will 
not  do  to  say  that  because  two  at  least  must  be  convicted  of  a 
conspiracy,  and  that  any  one  person  who  should  be  the  only  one 
convicted  must  be  discharged ;  therefore,  two  at  least  must  be 
joined  in  the  indictment.  But  that  same  reasoning  would  for- 
bid the  severance  of  the  trial,  and  deprive  any  one  of  the  accused 
of  his  right  to  be  tried  alone.  If  it  be  conceded  that  there  may 
be  a  severance  in  the  trial  of  persons  jointly  indicted  for  con- 
spiracy, it  follows,  so  far  as  the  reason  just  alluded  to  is  con- 
cerned, that  there  may  likewise  be  a  severance  in  the  indict- 
ment. 

Some  of  the  text-writers  say,  arbitrarily,  that  indictments  for 
conspiracy  must  be  joint,  but  they  give  no  reason,  other  than  the 
one  just  stated,  for  their  proposition,  and  it  is  difficult  to  find  a 
reason.     I  do  not  think  any  sufficient  reason  exists. 

We  are,  therefore,  thrown  back  upon  the  decisions  of  the 
courts,  and  I  do  not  find  any  decision  requiring  that  indictments 
for  conspiracy  must  in  all  cases  be  joint.  In  the  case  of  United 
States  V.  Cole  and  other's,  in  5  McLean,  513,  there  was  an  indict- 
ment of  twelve  persons  named,  charging  a  conspiracy  by  them 
and  one  other  person  who  was  alleged  to  be  dead,  and  there  was 
no  averment  that  any  persons  other  than  the  thirteen  were  con- 
cerned in  the  conspiracy.  There  the  court  charged  the  jury,  vir- 
tually, that  if  they  acquitted  all  those  who  were  indicted  save 
one,  that  one  would  go  quit  even  though  they  found  him  guilty. 
As  that  indictment  did  not  charge  that  the  persons  named  and 
other  persons  besides  conspired,  the  charge  was,  of  course,  strictly 
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in  accordance  with  the  law  of  the  case.  But  that  charge  of  the 
court  does  not  intimate,  and  carries  no  authority  for  the  propo- 
sition, that  an  indictment  of  each  one  of  those  accused  persons 
severally  would  not  have  been  good. 

The  case  of  The  People  of  New  York  v.  Elihu  Mathery  4  Wen- 
dell, 229,  is  a  celebrated  one.  The  charge  of  the  indictment  was 
of  a  conspiracy  to  abduct  William  Morgan,  who  was  supposed 
to  have  revealed  the  secrets  of  the  Masonic  Fraternity.  The  in- 
dictment was  of  Mather  alone,  and  the  charge  of  the  indictment 
was  that  Mather  with  "other  persons  unknown,"  had  conspired, 
etc.,  although  it  was  a  fact  that  many  of  the  other  persons  were 
well  known.  There  the  court  held  that  the  indictment  against 
Mather  alone  was  good,  and  there  was  a  conviction,  and  a  new 
trial  was  denied.  The  court  said  that  *Mn  a  charge  of  conspiracy 
it  seems  no  more  necessary  to  specify  the  names  of  the  defendant 
coadjutors  than  in  an  indictment  for  an  assault  and  battery  to 
name  others  besides  the  accused  who  were  concerned  in  the  tres- 
pass." 

In  the  leading  and  early  case  of  Rex  v.  Kinnersley  and  Moore, 
1  Strange,  193,  the  information  charged  that  two  named  persons, 
Kinnersley  and  Moore,  had  conspired.  Moore  was  not  found, 
and  the  trial  proceeded  on  the  information  as  against  Kinnersley 
alone.  Kinnersley  was  convicted,  and  a  judgment,  after  review 
by  cei^tiorari,  was  given  against  him,  before  the  arrest  and  trial 
of  Moore. 

There  was  a  similar  judgment  in  the  case  of  Rex  v.  NichollSy 
reported  in  13  East,  412,  in  note.  There  but  one  of  two  named 
conspirators  was  indicted,  the  other  being  dead.  There  was  a 
verdict  of  guilty,  and  on  review  by  certiorari^  a  judgment  of  con- 
viction.    It  was  a  single  indictment. 

The  latest  and  bast  of  the  text-writers  on  criminal  law,  Mr. 
Bishop,  reviewing  all  the  cases,  lays  it  down  as  his  conclusion 
that  there  need  not  be  more  than  a  single  person  made  defendant 
in  an  indictment  for  conspiracy.  2  Bishop  Cr.  Pro.,  section  186. 
I  think  that  is  a  true  statement  of  the  law  of  the  subject. 

But  it  is  essential,  as  I  stated  in  the  beginning,  that  the  infor- 
mation shall  charge  that  two  or  more  conspired,  and,  of  course, 
it  follows  that  the  proof  must  implicate  two  or  more  persons. 
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The  language  of  the  statute  on  which  the  information  now  under 
trial  is  founded,  is  that  "  if  two  or  more  persons  conspire/'  etc. 
Such  is  the  charge  in  the  present  information,  and  I  decide  very 
confidently  that  the  information  is  suflScient  in  law,  and  so  the 
demurrer  is  overruled. 


United  States  DUstnct  Court  for  the  Eastern  District  of  Virffinia, 

at  Alexandria,  January  llth,  1878. 

United  States  v.  A.  C.  Bramham. 

Po«itmasters  have  a  very  limited  right,  if  they  have  any  at  all,  to  act  as  agents 
of  citizens  to  open  their  letters  and  use  money  inclosed. 

Indictment  under  section  5467  for  embezzling  a  letter  hav- 
ing a  ten-dollar  note,  in  one  count  charged  that  the  note  was  a 
United  States  treasury  note,  the  other  that  it  was  a  national 
bank  note.  Rose  Kelly,  a  colored  servant  woman,  mailed  a  let- 
ter addressed  to  Monaskan,  Lancaster  County,  Va.,  having  in  it 
a  ten-dollar  note,  to  John  Kelly,  her  father,  on  the  16th  of 
November,  1876,  at  the  Philadelphia  pust-oflBce;  and  had  the 
letter  registered.  From  a  tracer  afterwards  sent  out,  the  certifi- 
cate of  A.  C.  Bramham,  postmaster  at  Monaskan,  stated  that 
the  registered  letter  was  received  there  on  the  21st  of  November, 

1876.  John  Kelly,  who  was  an  unlettered  negro,  made  repeated 
inquiry  for  the  letter  at  the  office  with  no  avail.  I^etters,  in  the 
handwriting  of  Bramham,  in  the  name  of  John  Kelly,  to  Rose, 
were  put  in  evidence,  one  of  them  dated  on  the  19th  of  June, 

1877,  stating  that  the  money  had  not  been  received;  the  other 
dated  on  the  20th  of  June,  1877,  stating  that  it  had  been  received. 
Some  time  in  July  following  Bramham  took  to  John  Kelly  Rose's 
original  letter  which  had  contained  the  money,  and  gave  it  to 
him,  but  did  not  give  him  the  money.  On  the  3d  of  August, 
1877,  Bramham  paid  to  John  Kelly  two  five  dollar  notes,  and 
took  from  him  his  receipt  signed  by  cross-mark  in  the  presence 
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of  a  witness  for  the  registered  letter.  The  witness  to  John  Kelly's 
cross-mark  did  not  observe  the  date  of  this  receipt,  but  it  bore 
that  of  the  14th  of  March,  1877.  John  Kelly  said  that  occa- 
sionally when  he  had  got  letters  at  the  post-office,  he  had  asked 
Mr.  Bramham  to  read  them  for  him.  On  a  few  occasions  he  had 
got  Bramham  to  write  letters  to  his  daughter  for  him.  He  denied 
that  lie  had  ever  authorized  Bramham  to  open  his  letters  or  to 
act  as  his  agent,  or  to  open  this  particular  letter.  Bramham  was 
arrested  in  Baltimore,  Md.,  on  the  17th  of  August,  1877,  and 
when  arrested,  said  to  the  officer  that  this  was  his  first  offence. 
On  the  27th  of  August  a  brother-in-law  of  Bramham  had  a 
conversation  with  John  Kelly,  in  which,  he  said,  that  Kelly  had 
told  him  that  he  had  authorized  Kelly  to  open  his  letters  and  to 
act  as  agent  for  him. 

There  was  evidence  that  Bramham  had  borne  a  high  character. 

During  the  argument  to  the  jury  of  Bramham's  counsel,  in 
which  they  rested  their  defence  on  this  alleged  agency,  counsel 
cited  and  read  sundry  legal  authorities  as  to  what  constituted 
agency  and  some  wherein  courts  had  held  that  one  person  might 
authorize  another  to  take  his  letters  from  the  post-office,  and  open 
and  read  them,  and  that  in  such  case  there  was  no  embezzlement 
of  the  letter. 

The  court,  Hughes,  J.,  interrupted  counsel  when  so  engaged, 
and  said  that  a  postmaster  occupied  such  a  relation  to  the  service 
and  to  the  public  as  to  make  such  a  general  agency  incompatible 
with  his  fiduciary  trust ;  and  put  in  the  form  of  an  instruction 
what  it  considered  to  be  the  law  of  the  subject,  as  follows : 

A  postmaster  of  the  United  States  ought  not  to  be  the  agent  of 
any  customer  of  his  office  to  open  his  letters  and  take  out  of  them, 
and  use,  their  contents.  Such  an  agency  is  incompatible  with  the 
duties  of  a  postmaster ;  and  very  strict  proof  ought  to  be  required  by 
the  jury  of  such  an  agency,  expressly  granted  and  conceded  by  the 
real  owner  of  the  letters. 

The  judge  said  there  was  no  express  law  forbidding  postmas- 
ters to  open  letters  addressed  to  others  at  their  offices,  etc.,  but 
many  of  the  postal  laws  contained  clauses  implying  the  impro- 
priety of  such  a  practice.     For  instance,  section  300,  p.  22,  of  the 
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postal  laws  compiled  in  1873,  and  section  300,  p.  90,  of  the  same 
volume,  were  examples  of  such  laws.  They  contain  provisos 
in  the  words  "  nothing  in  this  act  contained  shall  be  so  construed 
as  to  authorize  any  postmaster  or  other  person  to  open  any  letter 
not  addressed  to  himself." 

Such  is  the  spirit  of  all  our  postal  laws ;  and  no  postmaster 
has  a  right  to  open  any  letter  without  express  and  particular 
authority  from  its  owner  to  do  so. 

The  following  instruction  was  also  given : 

To  constitute  an  offence  under  this  indictment,  some  evidence  is 
necessary  of  the  genuiueQess  and  value  of  the  note  charged  to  have 
been  stolen  out  of  the  letter. 


There  was  a  verdict  of  guilty. 


United  States  Circuit  Court,  Western  District  of  Virginia^  at 

DanvilUj  Noveinbery  1878. 

Ex   PARTE   BURWELL,   REYNOLDS   AND   LeE   REYNOLDS. 

A  writ  of  habeas  corpus  granted  by  a  Circuit  Court  of  the  United  States  com- 
manding the  sheriff  of  a  county  to  bring  the  bodies  of  two  colored  persons 
before  the  said  court  with  a  statement  of  the  cause  of  their  detention,  the 
court  proceeding  on  the  allegation  of  the  petition  of  the  prisoners,  that  be- 
ing colored  persons  they  had  been  tried  capitally  before  a  State  court  by  a 
jury  exclusively  white,  in  contravention  of  section  641  of  the  Revised  Stat- 
utes of  the  United  States. 


On  petition  for  the  writ  of  habeas  corjms. 


At  the  April  Terra  of  the  Circuit  Court  of  Patrick  County, 
Virginia,  Burwell  Reynolds  and  Lee  Reynolds,  under  the  age  of 
twenty-one,  were  arraigned  and  led  to  the  bar  for  trial  under  an 
indictment  charging  them  with  the  murder  of  one  Aaron  C. 
She!  ton. 

Thereupon  they,  by  counsel,  in  the  language  of  the  record  : 

Moved  the  court  that  the  venire  in  this  cause,  composed  entirely 
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of  the  white  race,  be  so  modified  as  to  allow  one-third  of  the  venire 
to  be  composed  of  their  race,  they  being  colored,  which  motion  was 
overruled  upon  the  ground  that  the  court  had  no  authority  to  change 
the  Tenire,  it  appearing  that  the  said  venire  had  been  regularly 
drawn  from  the  jury  box  according  to  law.  The  accused,  by  counsel, 
then  appealed  to  the  attorney  for  the  Common  wealth  and  the  counsel 
assisting  in  the  prosecution,  that  as  the  ballots  in  the  jury  box  were 
entirely  of  the  white  race,  they,  the  attorney  for  the  Commonwealth 
and  feed  counsel  for  the  prosecution,  allow  the  motion,  the  accused 
waiving  all  objections  to  the  illegality  of  so  constituting  the  jury, 
which  the  attorney  for  the  Commonwealth  and  the  feed  prosecutors 
refused.  Thereupon  the  accused,  by  counsel,  filed  their  petition,  veri- 
fied by  their  aflSdavit,  praying  that  this  prosecution  may  be  removed 
to  the  next  Circuit  Court  for  the  United  States  for  the  Western  Dis- 
trict of  Virginia,  in  the  town  of  Danville ;  which  prayer  was  denied 
by  the  court. 

Thereupon  the  following  petition  was  presented  to  the  judge 
of  the  Circuit  Court  of  Patrick  County  : 

Your  petitioners,  Lee  Reynolds  and  Burwell  Reynolds,  represent 
that  there  is  now  pending  against  them  a  criminal  prosecution  in 
the  Circuit  Court  of  Patrick,  in  which  they  are  charged  with  the 
murder  of  one  Aaron  C.  Shelton.  Your  petitioners  are  negroes, 
aged,  respectively,  seventeen  and  nineteen  ;  that  the  man  whom  they 
are  charged  with  having  Murdered  was  a  white  man.  .  Your  peti- 
tioners allege  that  the  right  secured  to  them  by  the  law  providing 
for  the  equal  rights  of  citizens  of  the  United  States  is  denied  to  them 
in  the  judicial  tribunal  of  the  county  of  Patrick,  of  which  county 
they  are  natives  and  citizens. 

They  allege  that  by  the  laws  of  Virginia  all  male  citizens,  twenty- 
one  years  of  age,  and  not  over  sixty,  who  are  entitled  to  vote  and 
hold  office  under  the  Constitution  and  laws  of  this  State,  shall  be 
liable  to  serve  as  jurors.  This  law  allows  the  right  as  well  as  re- 
quires the  duty  of  the  race  to  which  they  belong  to  serve  as  jurors. 
Yet  the  grand  jury  who  made  the  indictment  against  them,  as  well 
as  the  venire  summoned  to  try  them,  are  exclusively  composed  of 
the  white  rafie.  They  have  applied  through  their  counsel  to  your 
honor,  the  judge  of  the  said  court,  and  also  to  the  prosecuting 
attorney  of  said  county,  as  well  as  to  the  feed  counsel  employed  to 
assist  in  the  prosecution,  that  a  portion  of  the  venire  by  which  they 
are  to  be  tried  in  the  said  Circuit  Court  of  Patrick,  should  be  at 
least  in  part  composed  of  competent  jurors  of  their  own  race  and 
color.     This  right  has  been  refused  them. 

They  allege  that  a  strong  prejudice  exists  in  the  community  of 
said  county  against  them,  independent  of  the  merits  of  the  case,  and 
based  solely  upon  the  fact  that  your  petitioners,  the  accused,  are 
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negroes,  and  the  man  whom  they  are  charged  with  having  murdered 
was  a  white  man.  From  this  fact  alone  they  are  sati.sfied  that  they 
cannot  obtain  an  impartial  trial  before  a  jury  composed  exclusively 
of  the  white  race.  They  further  allege  that  their  race  have  never 
been  allowed  the  right  to  serve  as  jurors,  either  in  civil  or  criminal 
cases  in  the  county  of  Patrick  in  any  case,  civil  or  criminal,  in 
which  their  race  have  ever  been  in  any  way  interested  up  to  the 
present  time.  Your  petitioners,  therefore,  pray  that  the  said  prose- 
cution may  be  removed  to  the  next  Circuit  Court  to  be  held  for  the 
United  States  for  the  Western  District  of  Virginia  in  the  town  of 
Danville. 


This  petition  was  sworn  to  according  to  law.  The  petition 
was  denied. 

The  accused  then  of  course  went  ^^  ^^^^^  before  a  jury.composed 
of  white  jurors,  they  having  elected  to  be  tried  separately.  Bur- 
well  R.,  the  younger  boy,  was  convicted  of  murder  in  the  first 
degree.  Upon  a  motion  for  a  new  trial,  the  verdict  was  promptly 
set  aside  without  argument.  Lee  Reynolds  was  then  put  upon 
trial,  which  resulted  in  a  verdict  of  murder  in  the  second  degree, 
and  sentenced  to  the  State  penitentiary  for  fifteen  years.  A' 
motion  was  also  made  in  this  case  for  a  new  trial  as  contrary  to 
law  and  evidence,  which  was  overruled.  His  counsel  asked  and 
obtained  a  certificate  of  the  facts  from  his  honor,  the  judge. 
They  were  obtained  in  order  to  take  the  case  of  Lee  by  writ  of 
error  to  the  Court  of  Appeals  of  Virginia.  The  facts,  however, 
were  the  same  in  both  cases. 

The  facts  certified  are  as  follows : 

That  Aaron  C  Shelton  had  become  provoked,  some  time  pre- 
ceding the  homicide,  because  a  younger  brother  of  his  had  been 
ducked  by  the  children  of  a  negro  school,  for  hallooing  "  school- 
butter,"  of  which  school  Lee  Reynolds  was  a  member.  His 
brother,  Burwell  Reynolds,  who  was  jointly  indicted  with  him, 
took  an  active  part  in  the  ducking.  This  occurred  about  two 
weeks  before  the  homicide.  On  Tuesday  morning  preceding 
the  homicide,  Aaron  C.  Shelton  passed  the  house  in  which 
the  school  was  then  in  session,  and  hallooed  "  school-butter," 
and  passed  on  to  his  work  undisturbed,  about  four  hundred 
yards,  to  where  he  was  to  load  his  wagon  with  saw-logs,  in 
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which  business  he  was  at  that  time  engaged.  At  recess  of  the 
school  on  the  same  day — the  teacher  having  left  the  school  in 
charge  of  one  of  the  grown  and  advanced  scholars — ^another 
brother  of  Aaron  C.  Shelton,  probably  thirteen  years  of  age,  ap- 
proached the  school  house  at  the  distance  of  one  hundred  and^ 
fifty  steps  and  hallooed  "school-butter."  The  school  children 
then  pursued  him  until  they  arrived  at  where  Aaron  C.  Shelton 
was  standing  in  the  road,  with  a  stick  in  his  hand ;  his  uncle, 
Asa  Tuggle,  being  present.  Some  altercation  took  place  between 
Aaron  C.  Shelton  and  the  school  children,  they  retreating  and 
he  pursuing  with  a  rock  and  stick,  stating  that  his  brother  had 
been  ducked  a  short  time  before,  and  that  he  might  pass  there 
when  he  damn  pleased  and  halloo  "school-butter,"  and  if  he  was 
ducked  again  he  would  shoot  their  heart-strings  out,  and  if  neces- 
sary, would  follow  them  into  the  schoolhouse  to  do  so,  and  if 
the  teacher  interfered  he  would  shoot  him. 

Neither  Burwell  nor  Lee  Reynolds  was  present  on  this  occa- 
sion, being  engaged  at  that  time  at  work  on  their  father's  farm. 
Shelton,  however,  approached  a  sister  of  Burwell  and  Lee  Rey- 
nolds, shook  a  stick  over  her  head,  and  asked  who  it  was  that 
called  him  a  rogue?  She  said  nobody,  and  asked  him  what  all 
this  meant?  He  replied,  one  of  your  brothers  ducked  one  of 
my  little  brothers  some  time  ago.  She  said  her  brother  did  not 
duck  his  brother,  but  only  patted  a  little  water  on  his  head. 
Shelton  then  said  he  would  pat  for  him.  Shelton  then  used  abu- 
sive language  to  her,  which  the  witness  declined  to  repeat  in 
court.  Mary  Burwell,  one  of  the  witnesses  for  the  defence,  in- 
formed Burwell  and  Lee  Reynolds  that  evening  of  the  manner 
in  which  Aaron  C.  Shelton  had  abused  their  sister.  Late  in  the 
evening  of  the  same  day,  Aaron  C.  Shelton,  returning  home  from 
work,  found  Burwell  and  Lee  Reynolds  trying  to  roll  one  of  the 
saw-logs  cut  by  his  uncle,  which  he  was  going  to  carry  to  the 
sawmill,  out  of  the  road.  A  road  had  been  cut  by  the  uncle  of 
Aaron  C.  Shelton  by  which  any  one  could  pass  around  the  logs. 
Shelton  asked  Burwell  and  I^ee  Reynolds  what  they  were  doing? 
They  said  they  were  going  to  roll  the  logs  out  of  the  road.  He 
cursed  them,  and  tqld  them  if  they  did  he  would  thrash  them. 
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Burwell  and  Lee  Reynolds  passed  on  around  the  logs  after  the 
threat,  to  the  negro  schoolhouse  before  mentioned,  which  was  on 
their  way  home,  and  then  stopped.  When  Aaron  C.  Shelton 
arrived  at  that  place,  which  was  also  on  his  way  home,  he  found 
them  standing  on  the  roadside  with  a  stick  and  axe.  They  ad- 
dressed Shelton,  and  Lee  Reynolds  told  him  they  were  going  back 
to  the  log  at  which  he  had  just  found  them,  the  next  morning, 
and  were  going  to  roll  it  out  of  the  road,  and  if  he,  Shelton,  in- 
terfered, they  would  shoot  him,  and  if  he  ran,  they  would  make 
their  dogs  catch  him.  This  threat  was  denied  by  Burwell  Rey- 
nolds, who  was  introduced  as  a  witness.  Green  Shelton,  the 
brother  of  Aaron  C  Shelton,  was  the  witness  to  this  threat. 
Aaron  C.  Shelton  passed  the  schoolhouse  Wednesday  and  Thurs- 
day for  the  purpose  of  hauling  the  saw-logs  which  had  been  cut, 
without  any  further  interference  with  the  school.  On  Thursday, 
about  3  o'clock,  he  went  to  load  a  log  on  his  wagon,  which  was 
lying  in  the  road  about  a  quarter  of  a  mile  from  tlie  log  Burwell 
and  Lee  were  trying  to  roll  out  of  the  road.  When  he  got  in 
sight  of  the  log  he  intended  loading,  he  saw  Burwell  and  Lee 
Reynolds  standing  within  fifteen  steps  of  the  log.  They  had 
been  hauling  corn  from  their  father's  farm,  and  were  returning 
home  by  the  usual  road,  and  had  driven  their  slide,  to  which  was 
attached  a  horse  and  an  ox,  outside  of  the  road.  As  they  came 
up  to  this  point  they  found  a  log  lying  across  the  road ;  they 
passed  around  this  log  through  a  space  made  by  Shelton  in  re- 
moving one  of  the  saw-logs  below  the  road,  and  stopped.  When 
they  were  first  seen  by  Shelton  they  could  have  seen  Shelton  at 
a  distance  of  eighty  yards  in  the  road  before  he  reached  them, 
and  could  have  heard  him  coming  about  two  hundred  yards. 
He  came  in  a  fast  walk.  The  track  was  a  single  track,  with  a 
fence  on  one  side,  woods  on  the  other,  and  two  such  vehicles 
could  not  pass  each  other  without  one  giving  the  road.  Burwell 
Reynolds,  who  was  driving  the  slide,  with  a  little  loading  on  it, 
left  the  main  track,  and  drew  his  slide  out  of  the  road  down 
below,  and  with  the  head  of  the  ox  and  horse  turned  in  a 
direction  nearly  diagonally  with  the  road.  The  wagon  was  found 
in  the  road  exactly  opposite  the  rear  of  the  slide.     Between  the 
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wagon  and  slide,  directly  between  the  fore  and  hind  wheels  of 
the  wagon,  Lee  Reynolds  was  found  standing  with  a  gun  and 
stick.  Shelton  stopped  his  wagon  about  fourteen  paces  from  the 
log  which  he  intended  loading.  Shelton  had  hauled  a  log  the 
day  before  and  stopped  his  wagon  at  a  position  further  from  the 
log  than  he  did  this  day.  There  was  a  log  across  the  road  when 
Shelton  hauled  the  first  log.  He  could  have  stop|)ed  at  that 
point  and  loaded,  or  could  have  gone  further  and  turned 
around  and  then  loaded.  When  Shelton  stopped  his  wagon  he 
asked  Lee  what  he  was  doing  with  that  stick.  There  was  a  con- 
flict of  testimony  as  to  whether  he  said  he  had  a  right  to  carry 
his  stick,  or  whether  he  said,  if  you  will  get  down,  God  damn 
you,  I  will  show  you.  Shelton  ordered  him  to  drop  the  stick, 
and  got  out  of  his  wagon.  The  testimony  conflicts  as  to  whether 
he  dropped  the  stick,  or  whether  Aaron  C.  Shelton  took  it  from 
him.  Shelton  pursued  him;  and  there  was  a  conflict  of  testi- 
mony as  to  whether  he  attempted  to  draw  the  gun  on  Shelton  or 
not,  while  he  (Lee)  was  retreating  and  Shelton  pursuing  him. 
Shelton  pursued  him  twelve  or  fifteen  paces  and  struck  him, 
knocking  him  over  the  log;  and  at  that  time  Burwell  Reynolds 
ran  up  and  stabbed  Shelton  in  the  back  with  a  large  butcher- 
knife,  which  had  been  used  for  a  tobacco-knife.  It  was  further 
proven  that  Lee  Reynolds  was  found  immediately  afterwards 
about  fifty  yards  from  the  place  of  the  homicide  in  the  woods 
with  his  gun  cocked.  Burwell  fled  the  country;  Lee  did  not. 
It  was  further  proven  that  Aaron  C.  Shelton  was  a  young  man 
twenty-two  years  of  age,  of  extraordinary  physitral  development, 
weighing  one  hundred  and  sixty  pounds.  Lee  and  Burwell, 
colored  boys,  resj)ectively  eighteen  and  nineteen  years  of  age.  It 
was  further  proven  that  Burwell  and  Lee  were  in  the  habit  of 
carrying  the  gun,  but  not  the  stick  and  knife;  and  that  Burwell 
left  his  place  of  business  to  see  what  he  could  pick  up,  and  got 
the  knife  off*  the  tier  in  the  barn,  the  bam  being  two  hundred 
yards  from  his  residence. 

Such  were  the  facts  as  certified  by  the  judge  at  the  April  Term, 
1878. 

At  the  trial,  at  the  special  term,  28th  of  October,  1878,  the 
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same  testimony  substantially  as  above  stated,  was  adduced.  The 
only  variance  was  in  substance  this:  That  on  Wednesday,  Aaron 
C.  Shelton  received  a  message  purporting  to  come  from  Lee  Rey- 
nolds, saying  that  he  intended  to  move  that  log,  and  that  he  had 
his  gun  with  him,  and  if  he  (Shelton)  interfered  with  him  he 
would  shoot  him.  On  Wednesday  morning,  the  day  after  the 
difficulty  at  the  schoolhouse,  the  prisoners  went  back  to  their 
farm ;  and  on  their  way  they  were  informed  by  Asa  Tuggle,  the 
uncle  of  the  deceased,  that  Aaron  C.  Shelton  told  him  (Tuggle) 
to  tell  them  that  if  he,  Shelton,  caught  them  on  that  road,  he 
would  beat  them.  They  received  the  same  warning  from  the 
same  source  on  Thursday  morning.  They  went  on  to  their  farm 
along  the  said  road,  finished  their  work,  and  about  3  o'clock 
P.M.  were  returning  on  the  same  road,  Burwell  driving  the  slide 
with  some  little' loading  on  it;  Lee  was  walking  in  front  with  a 
gun  and  stick  in  his  hand.  They  came  to  a  tree  across  the  road, 
which  had  been  cut  by  the  said  Asa  Tuggle,  after  they  (the  pris- 
oners) had  gone  down  in  the  morning  to  their  farm  ;  it  was  cut 
in  two  saw-logs ;  the  second  cut  had  been  hauled  away ;  there  was 
one  across  the  road.  The  prisoners  moved  the  log  out  of  the 
road  to  pass  with  their  slide.  While  in  the  act  of  moving  the  log, 
Asa  Tuggle,  who  cut  the  log  across  the  road,  and  was  engaged 
for  that  purpose  by  the  deceased,  said:  "Now,  boys,  you  have 
moved  that  log,  and  you  must  take  the  rasult."  Burwell  drove 
on  up  the  road,  which  was  a  single  track,  about  fifteen  paces, 
turned  short  around  the  tree  into  the  bushes  out  of  the  road. 
The  deceased  drove  his  wagon  up  opposite  the  rear  of  the  slide 
in  the  only  track  a  wagon  could  have  passed,  and  stopped  at  least 
five  or  ten  paces  before  it  was  necessary  to  have  stopped  in  order 
to  load  his  log,  but  had  stopped  further  from  the  log  on  the  day 
before,  and  the  slide  could  have  passed  out  behind  the  wagon 
after  it  stoppedf  There  was  a  conflict  of  testimony  at  this  point 
as  to  how  the  difficulty  occurred.  Whether  Lee  Reynolds  drew 
the  stick  upon  the  deceased,  or  whether  the  deceased  ordered  him 
to  drop  it,  but  that  the  deceased  did  get  the  stick  into  his  posses- 
sion, and  that  Lee  Reynolds  backed  and  the  deceased  followed 
him  in  a  scuffle  over  the  gun  for  fifteen  paces,  until  the  prisoner 
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got  to  the  log.  Then  Shelton  struck  him  with  the  stick  and 
knocked  him  over  the  log.  At  this  moment  Burwell  Reynolds, 
who  was  with  the  slide,  came  up  from  the  rear  and  stabbed  Shel- 
ton in  the  back  with  a  large  tobacco-knife.  It  was  proven  that 
it  was  eighty  yards  from  the  slide  to  where  Shelton  was  first  seen 
with  his  wagon  by  the  prisoner,  and  that  the  slide  could  have 
passed  the  wagon  at  another  and  better  place  in  that  distance. 
The  case  was  taken  to  the  Court  of  Appeals  upon  these  facts. 
There  was  no  hesitation  in  granting  Lee  Reynolds  a  new  trial. 
I  am  certain  that  Attorney-General  Field  approved  of  the  de- 
cision of  that  ox)urt.  At  the  November  Term,  1878,  both  cases 
came  up  again  for  trial.  Before  the  trial  of  either  of  the  pris- 
oners the  following  order  was  entered  upon  their  motion : 

Commonwealth  w.  Lee  and  Burwell  Reynolds :.  Indictment  for 

Murder. 

The  prisoners,  Lee  and  Burwell  Reynolds,  before  the  im- 
panelling of  the  jury  for  their  trial  at  this  term,  charged  with 
the  murder  of  Aaron  0.  Shelton,  moved  the  court  to  remove  said 
prosecution  to  the  next  term  of  the  United  States  Circuit  Court 
to  be  held  in  Danville,  Virginia,  upon  the  ground  set  forth  in 
their  petition,  filed  and  presented  at  the  April  Term,  1878,  of 
this  court,  which  motion  was  again  overruled  and  the  prayer  of 
the  petitioners  refused. 

They  were  again  tried  before  exclusively  white  juries,  having 
elected  to  be  tried  separately.  There  was  a  "hung  jury  "  in  the 
case  of  Burwell  Reynolds,  eleven  for  murder  in  the  first  degree, 
one  dissenting. 

In  the  case  of  Lee  Reynolds,  a  verdict  for  murder  in  the  second 
degree  and  sentence  to  confinement  in  the  State  prison  for 
eighteen  years  instead  of  fifteen,  as  on  first  trial.  A  motion  was 
made  for  a  new  trial  in  this  case  and  overruled.  The  facts  proven 
were  certified,  but  with  no  very  material  difference  from  those 
in  the  first  case.  The  facts  are  incorporated  in  the  statement 
given  above. 

The  cases  ended  here  in  the  State  courts,  except  the  sentence 
of  the  court,  directing  the  sheriff  to  take  Lee  Reynolds  to  the 
State  prison,  to  be  there  confined  for  the  term  of  eighteen  years. 
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An  application  was  then  made  in  the  ordinary  form  to  Judge 
Rives,  District  Judge  of  the  Western  District  of  Virginia,  by  pe- 
tition, for  a  writ  of  habeas  corpus^  and  the  same  was  obtained 
and  heard  at  Danville,  at  the  November  Term,  1878,  and  the 
prisoners,  by  his  writ,  taken  from  tlie  jail  of  Patrick  County  by 
the  United  States  marshal,  by  him  to  be  held  in  custody  to  be 
tried  in  the  United  States  Circuit  Court  for  the  offence  with 
which  they  stood  charged  in  the  State  court,  but  to  be  tried  by  a 
mixed  venire  of  both  white  and  black. 

The  following  is  the  opinion  delivered  by  the  judge  on  the 
questions  of  law  raised  by  the  petition  for  the  writ ; 

RIVES,  J. — I  am  aware  that  this  application  presents  ques- 
tions of  novelty,  gravity,  and  delicacy.  The  law  on  which  it  is 
founded  is  not  familiar  to  the  bar  generally,  and  far  less  so  to  the 
public  at  large.  Hence  any  action  under  it  is  liable  to  be  mis- 
understood and  misrepresented ;  and  thus  to  give  rise  to  undue 
excitement,  disquiet,  and  popular  disturbance.  This  particular 
enactment  has  not  been  authoritatively  construed ;  though  some 
light  is  thrown  upon  it  by  decisions  of  the  Supreme  Court  upon 
kindred  parts  of  the  same  general  legislation  for  the  enforcement 
of  civil  rights  under  the  late  amendments  of  the  Constitution. 
Anything  like  a  conflict  of  jurisdiction  between  the  State  and 
Federal  courts  ought  to  be  avoided  whenever  it  is  possible ;  and 
it  is  to  be  presumed  that  each  respective  set  of  tribunals  will  be 
animated  by  an  equal  and  common  desire  to  obviate  all  such  in- 
terference. Both  judicatories  are  alike  subjected  by  article  6  of 
the  Constitution  of  the  United  States  to  that  Constitution  and  the 
laws  of  Congress  made  in  pursuance  thereof,  and  it  is  expressly 
added  that  "the  judges  in  every  State  shall  be  bound  thereby, 
anything  in  the  constitution  or  laws  of  the  State  to  the  contrary 
not  withstand  i  ng." 

Even  where  unavoidable,  such  conflict  is  apt  to  disturb  the 
harmony  and  interrupt  the  peaceful  action  of  the  two  govern- 
ments; to  shock  the  just  sensibility  and  excite  unduly  the  appre- 
hensions of  the  public.  In  the  consideration,  therefore,  of  this 
case,  I  felt  I  would  best  consult  my  own  peace  and  the  popular 
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repose  if  I  could  find  the  means  thereby  of  reconciling  my  duty 
with  a  denial  of  this  petition.  But,  of  course,  paramount  to  such 
consi(]erations  was  my  wish  and  determination  alike  to  execute 
the  laws  of  Congress  in  behalf  even  of  the  humblest,  so  as  to  in- 
sure the  equal  protection  of  all  citizens  as  guaranteed  by  the  14th 
amendment  of  the  Constitution. 

It  is  not  necessary  to  state  such  facts  of  this  application  as  are 
necessary  to  the  pr&scntation  and  clear  understanding  of  the 
question  I  am  to  decide.  The  immediate  and  last  petition  here 
IS  for  a  habeas  corpus;  upon  examining  the  record  upon  which 
it  is  predicated,  it  will  be  seen  that  the  parties  presented  their 
petitions  to  the  State  court  before  a  trial  of  their  cases  for  the  re- 
moval of  them  to  this  court.  Before  doing  so,  however,  their 
counsel  asked  of  the  State  judge  to  so  reconstruct  the  jury  as  to 
place  some  of  their  race  and  color,  qualified  according  to  the 
laws  of  the  State,  upon  the  venire,  on  the  ground  that  they  could 
not  expect  an  impartial  trial  by  a  jury  wholly  alien  to  them  in 
race  and  color.  They  were  denied  this  right,  and  in  consequence 
thereof,  and  upon  the  allegation  of  this  denial  of  the  equal  pro- 
tection of  the  laws,  they  then  submitted  to  the  State  court  their 
petition  for  removal,  and  now,  on  the  first  day  of  this  term,  filed 
the  same  in  this  court,  asking  the  cause  to  be  docketed  here. 

Taking  the  whole  case  together,  I  regard  it  as  a  petition  for 
removal  which  necessarily  leads  to  the  remedy  by  habeas  corpus, 
which  they  invoked  by  the  more  recent  petition  submitted  to  me 
in  vacation,  the  hearing  of  which  I  adjourned  to  this  term. 
After  trial  and  sentence  of  one  of  the  petitioners,  on  the  mere 
statement  thereof,  it  would  seem  the  period  had  passed  for  re- 
moval. In  the  case  of  The  Justices  v.  Murry,  9  Wallace,  274,  it 
was  properly  held  that  the  5th  section  of  the  act  of  Congress  of 
March  3d,  1863,  allowing  a  removal  by  writ  of  error  and  other 
process  to  the  Circuit  Court  within  six  months  after  rendition  of 
judgment,  was  unconstitutional  because  contrary  to  the  7th  amend- 
ment of  the  Constitution  of  the  United  States,  declaring  that  no 
fact  tried  by  a  jury  shall  be  otherwise  re-examined  in  any  court 
of  the  United  States  than  according  to  the  rules  of  the  common 
law.     This  decision  was  rendered  in  December,  1869.     The  act 
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passed  April  9th,  1866,  entitled  "An  act  to  protebt  all  persons  in 
the  United  States  in  their  civil  rights,  and  furnish  the  means  of 
their  protection,"  provided  for  removals  of  causes  to  Federal 
courts  in  compliance  with  this  act  thus  subsequently  pronounced 
unconstitutional  in  this  particular. 

Hence,  as  the  law  now  stands,  the  petition  must  be  filed  in  the 
State  court  before  the  trial  or  final  hearing.  This  was  done  in 
this  case,  but  the  court  overruled  the  petition  and  proceeded  to 
the  trial,  notwithstanding  the  explicit  declaration  in  section  641, 
that  ^^upon  the  filing  of  such  petition  all  further  proceedings  in  the 
State  courts  shall  cease  and  shall  7wt  be  resumed  except  as  herein^ 
after  provided.''  What  effect  if  any  shall  be  given  to  a  trial  thus 
had  may  be  best  determined  by  the  language  and  reason  of  the 
law.  I  therefore  quote  thetwo  sections,  641,  642,  omitting  there- 
from only  the  terms  embracing  the  case  of  officers,  civil  or  mili- 
tary, or  other  persons,  for  any  arrest  or  imprisonment  or  other 
trespasses  or  wrongs  made  or  committed  by  virtue  of  and  under 
color  of  authority  derived  from  any  law  providing  for  equal 
rights  as  aforesaid.  By  this  omission  the  application  of  the  law 
to  the  case  at  bar  will  be  more  clearly  and  compactly  seen.  For 
future  comments  it  is  proper  to  give  the  two  sections,  with  this 
disembarrassment  of  other  matter,  at  length  and  verbatim. 

Section  641,  Revised  Statutes  United  States,  edition  1878,  p. 
116: 

When  any  civil  or  criminal  prosecution  is  commenced  in  any  State 
court  for  any  cause  whatever,  against  any  person,  who  is  denied  or 
cannot  enforce  in  the  judicial  tribunals  of  the  State,  or  in  the  part 
of  the  State  where  such  suit  is  prosecuted,  any  right  secured  to 
him  by  any  law  providing  for  the  equal  rights  of  all  citizens  or 

of  all  persons  within  the  jurisdiction  of  the  United  States; 

such  suit  or  prosecution  may,  upon  the  petition  of  such  de- 
fendant, filed  in  the  said  State  court  at  any  time  before  the  trial  or 
final  hearing  of  said  cause,  stating  the  facts  and  verified  by  affidavit, 
be  removed  for  trial  into  the  next  Circuit  Court  to  be  held  in  the 
district  where  it  is  pending.  Upon  the  filing  of  said  petition,  all 
further  proceedings  in  the  State  courts  shall  cease,  and  shall  not  be 
resumed  except  as  hereafter  provided.  But  all  bail  and  other  se- 
curity given  in  such  suit  or  prosecution  shall  continue  in  like  force 
and  effect  as  if  the  same  had  proceeded  to  final  judgment  and  execu- 
tion in  the  State  court.  It  shall  be  the  duty  of  the  clerk  of  the 
State  court  to  furnish  such  defendant  petitioning  for  a  removal  copies 
VOL.  III. — 86 
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of  said  proc&ss  against  him,  and  of  all  pleadings,  depositions,  testi- 
mony and  other  proceedings  in  the  ease.  If  such  copies  are  filed  by 
said  petitioner  in  the  Circuit  Court  on  the  first  day  of  its  session  the 
cause  shall  proceed  therein  in  the  same  manner  as  if  it  had  been 
brought  there  by  original  process,  and  if  the  said  clerk  refuses  or 
neglects  to  furnish  such  copies,  the  petitioner  may  thereupon  docket 
the  same  in  the  Circuit  Court,  and  the  said  court  shall  then  have 
jurisdiction  therein,  and  may  upon  proof  of  such  reftisal  or  neglect  of 
said  clerk,  and  upon  reasonable  notice  to  the  plaintiff,  require  the 
plaintiff  to  file  a  declaration,  petition,  or  complaint  in  the  cause,  and  iu 
case  of  his  default  may  order  a  nonsuit  and  dismiss  the' case  at  the 
cost  of  the  plaintiff,  and  such  dismissal  shall  be  a  bar  to  any  further 
suit  touching  the  matter  in  controversy.  But  if  without  such  refusal 
or  neglect  of  said  clerk  to  furnish  such  copies,  and  proof  thereof,  the 
petitioner  for  removal  fails  to  file  copies  in  the  Circuit  Court,  as 
herein  provided,  a  certificate  under  tne  seal  of  the  Circuit  Court, 
stating  such  failure,  shall  be  given,  and  upon  the  production  thereof 
iu  said  State  court  the  cause  shall  proceed  therein  as  if  no  petition 
for  a  removal  had  been  filed. 

Section  642,  Id.,  p.  116: 

When  all  the  acts  necessary  for  the  removal  of  any  suit  or  prose- 
cution as  provided  in  the  preceding  section  have  been  performed, 
and  the  defendant  petitioning  for  such  removal  is  in  actual  custody 
on  process  issued  by  said  State  court,  it  shall  be  the  duty  of  the  clerk 
of  said  Circuit  Court  to  issue  a  writ  of  hc^eas  corpus  cum  causa,  and 
of  the  marshal  by  virtue  of  such  writ  to  take  the  body  of  the  defend- 
ant in  his  custody,  to  be  dealt  with  in  said  Circuit  Court  according 
to  law,  and  the  orders  of  said  court,  or  in  vacation,  of  any  judge 
thereof;  and  the  marshal  shall  file  with  or  deliver  to  the  clerk  of 
said  State  court  a  duplicate  copy  of  said  writ. 

The  only  warrant  for  these  enactments  is  to  be  found,  if  at  all, 
in  article  14  of  the  late  amendments  to  the  Constitution.  If 
they  do  not  come  within  the  designation  by  section  5  of  this 
article  of  "  legislation  appropriate  to  the  enforcement  of  the  pro- 
visions of  this  article,"  then  they  are  reprobated  as  void  under 
the  decisions  of  the  Supreme  Court  in  the  case  of  United  States  v. 
Eeese  et  aL,  92  U.  S.  Reports,  214,  and  United  States  v.  Cruik- 
shank,  Id.  642.  Lrct  us,  therefore,  explore  the  language  and 
scope  of  the  first  section  of  this  article.     It  is  as  follows : 

Any  persons,  born  or  naturalized  within  the  United  States,  and 
subject  to  the  jurisdiction  thereof,  are  citizens  of  the  United  States 
and  of  the  State  wherein  they  reside.     No  State  shall  make  and  en- 
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force  any  law  which  shall  abridge  the  privileges  or  iramuDities  of 
citizeus  of  the  United  States,  nor  shall  any^State  deprive  any  person 
of  life,  liberty,  or  property  without  due  process  of  law,  nor  deny  to 
any  person  within  its  jurisdiction  the  equal  protection  of  the  law. 

It  is  conceded  that  this  inhibition  applies  exclusively  to  the 
State,  But  that  terra  presents  a  complex  idea.  A  State  is  a  sort 
of  trinity ;  it  exists,  acts,  and  speaks  in  three  capacities :  legisla- 
tive, executive,  and  judicial.  What  is  forbidden  to  it  in  one 
capacity  is  forbidden  to  it  in  each  and  all.  It  may  not  infringe 
this  article  by  legislation^  but  it  may  equally  do  so  by  its  courts 
or  its  executive  authorities.  Hence,  it  seems  to  me,  it  is  in 
strict  pursuance  of  this  article  to  base  the  intervention  of  the 
Federal  courts  on  the  inability  to  enforce  in  the  judicial  tribunals 
of  the  State  or  in  some  part  thereof  the  equal  civil  rights  secured 
by  this  article.  The  mischief  is  the  same  whether  the  depriva- 
tion proceeds  from  the  law,  the  courts,  or  the  executive.  It  is 
equally  attributable  to  the  State.  The  laws  of  the  State  may  be 
all  conformable  to  the  requirements  of  this  article,  but  its  infrac- 
tion may  rest  with  the  courts  or  executive  authorities  of  the 
counties.  The  amendment,  to  be  {potential  and  attain  its  end, 
should  be  enforced,  as  these  enactments  purport,  by  providing  a 
remedy  for  the  dereliction,  in  whatever  quarter  it  may  appear. 
Hence,  to  find  a  camis  for  the  application  of  this  law  of  Federal 
intervention  under  the  theory  of  this  article,  we  are  not  restricted 
to  the  action  of  the  legislature  alone;  it  clearly  contemplates  the 
failure  of  executive  or  judicial  remedies  for  the  enforcement  of 
these  equal  civil  rights.  But  it  is  objected  that  this  article  is 
silent  as  to  the  right  or  mode  of  trial  of  colored  persons  accused 
of  State  offences.  A  constitutional  provision  is  necessarily  gen- 
eral and  never  descends  to  detail.  It  merely  ordains  equality  of 
rights  and  protection  to  all.  In  the  time  of  slavery,  these  per- 
sons were  not  entitled  to  trial  by  jury  ;  they  were  tried  by  a  court 
of  five  justices.  Will  it  be  pretended  that  that  mode  of  trial 
could  now  be  reconciled  to  this  amendment  because  silent  on  this 
point?  It  is  sufficient  to  answer  that  it  guarantees  to  them  the 
equal  protection  of  .the  laws,  which  obviously  includes  the  same 
mode  of  trial  and  the  same  measure  of  punishment.  In  the  same 
mere  technical  spirit  it  is  said  there  is  nothing  in  this  article 
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giving  coloreil  persons,  or  indicating  for  their  trial,  miared  juries. 
But  inasmuch  as  a  major  proposition  in  logic  includes  the  minor 
premise,  this  equal  protection  can  only  be  had  in  criminal  trials 
through  juries  composed  of  the  same  persons,  and  constituted  in 
the  same  mode  as  well  for  negroes  as  for  whites.  If  a  mixed 
jury  is  allowable  by  the  State  law  in  all  eases,  for  a  stronger 
reason  is  it  right  and  permissible  for  a  trial  of  a  negro?  In  the 
latter  case  a  white  panel  cannot  be  imputed  to  chance;  it  must 
be  taken  as  the  result  of  design  in  derogation  of  his  right  to  a 
fair  jury  for  his  trial.  The  State  law  is  not  in  fault  here.  Under 
it  all  voters  are  competent  jurors,  the  selection  devolving  on  the 
county  judge ;  so  tliat  no  discrimination  is  made  by  it  on  account 
of  color  or  race.  '  I  have  endeavored  to  follow  as  closely  as  prac- 
ticable this  State  law  in  the  selection  of  my  juries  at  this  bar. 
What  would  be  thought  or  said  of  me  if  I,  against  remonstrance, 
impanelled  negroes  exclusively  to  try  white  men  for  offences; 
and  yet  the  same  anomaly  and  injustice  exists  in  trying  negroes 
by  juries  of  white  men  alone.  The  State  law,  as  well  as  this 
amendment,  guarantees  to  this  lately  enfranchised  class  the  same 
sort  of  juries  for  their  trial  as  should  reasonably  follow  from  the 
deliberate  omission  in  the  law  of  any  discrimination  on  account 
of  color  or  race.  The  demand,  therefore,  to  reconstruct  the  venire 
under  the  direction  of  the  presiding  judge,  so  as  to  allow  some 
representation  of  the  prisoner's  race  upon  it  was,  as  it  seems  to 
me,  in  conformity  with  the  law  of  the  State,  and  a  just  conces- 
sion to  the  spirit  of  this  amendment.  I  see  nothing  in  the  State 
law  to  forbid  it.  On  the  contrary,  ample  discretion  to  that  end 
is  reposed  with  the  judge  by  the  Code  of  Virginia,  chapter  158, 
sections  16, 17,  p.  1062.  The  question  recurs.  Was  not  its  denial 
under  the  circumstances  a  denial  to  the  prisoner  of  the  equal  pro- 
tection of  the  laws  ?  It  is  greatly  to  be  deplored  that  no  uniform 
practice  obtains  in  this  regard  throughout  the  Commonwealth 
though  the  law  is  the  same  everywhere.  I  am  informed  that  the 
judge  of  this  county  invariably  gives  the  accused,  when  colored, 
the  benefit  of  a  mixed  jury ;  and  that  it  is  believed  that  no  harm 
has  ever  resulted  from  it,  or  any  failure  of  putiitive  justice.  The 
same,  I  am  told,  is  the  practice  in  other  counties  of  the  Common- 
wealth ;  and,  I  trust,  one  of  the  effects  of  the  agitation  of  this 
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question  will  be  to  extend  it.  If  this  should  become  general  or 
be  required  by  law,  all  pretence  for  Federal  interference  would 
he  removed ;  and  the  law  and  practice  would  conform  in  leading 
to  the  just  enforcement  of  equal  civil  rights  to  all  colors  and 
races.  If  negroes  were  to  be  tried  by  former  slaveholdei*s,  once 
allied  to  them  by  interest,  affection,  and  sympathy,  the  danger 
might  not  be  great ;  but  if  these  people  are  to  depend  for  their 
lives,  liberty,  and  property  on  the  white  men  who  never  knew 
or  felt  thes^e  ties,  I  regret  to  say  they  are  without  the  guarantees 
enjoyed  by  others  from  the  jury  trial  secured  by  article  6  of  the 
amendments  to  the  Constitution. 

From  this  comparison  of  the  law  of  Congress  with  this  amend- 
ment, I  am  constrained  to  conclude  that  the  former  strictly  pur- 
sues the  latter,  is  in  conformity  thereto,  and  therefore  constitu- 
tional. Had  I  come  to  a  different  conclusion  I  should  have  felt 
bound  to  disregard  these  enactments.  True,  I  should  have  felt 
all  the  delicacy  becoming  an  inferior  judge  in  pronouncing  a  law 
of  Congress  unconstitutional ;  but  I  should  not  have  shrunk  from 
the  responsibility  of  doing  so  if,  on  mature  reflection,  I  should 
have  come  to  that  conclusion.  It  is  a  well-settled  doctrine,  even 
in  courts  of  the  last  resort,  that  a  law  is  not  to  be  lightly  pro- 
nounced unconstitutional;  and  never  in  a  case  of  doubt.  The 
reasonable  presumption  is  in  favor  of  its  constitutionality.  But 
it  is  because  I  believe  the  Constitution  and  the  law  both  require 
it  of  me,  I  grant  the  relief  sought  of  me;  surely  not  under  the 
ridiculous  idea  that  I  have  any  jurisdiction  over  State  crimes  or 
any  authority  to  prosecute  them ;  but  merely  to  secure  for  the 
petitioners  here  the  equal  protection  of  the  laws  of  the  State  as 
guaranteed  by  the  14th  amendment  and  the  law  in  pursuance 
thereof.  No  one  can  be  more  sensible  than  I  am  of  the  anomaly 
of  trying  these  cases  at  my  bar;  I  have  nothing  to  say  of  the 
wisdom,  the  expediency,  or  fitness  of  this  legislation ;  the  least  I 
can  say  is  that  it  gives  an  anomalous  jurisdiction  to  this  court, 
not  easily  understood  or  reconcilable  with  past  practices,  but  it  is 
sufficient  for  me  to  be  convinced  that  I  am  thus  directed  by  Con- 
gress in  legislation,  which  they  have  deemed  appropriate  to  the 
enforcement  of  this  fundamental  part  of  its  reconstruction  policy. 
Nor  do  I  see  how  any  mind  conceding  the  constitutionality  of 
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these  enactments  can  arrive  at  any  other  conchision  than  the 
absolute  right  of  the  parties  under  the  terms  of  the  law  to  this 
relief.  It  ought  to  be  observed  that  the  trial  had  in  one  of  these 
cases  was  in  plain  defiance  of  the  law  which  directed  all  further 
proceedings  to  cease  on  the  filing  of  the  petition.  That  trial 
must,  therefore,  go  for  nothing  in  this  case  if  I  am  to  be  gov- 
erned by  the  plain  terms  of  these  enactments.  The  law  left  noth- 
ing to  the  discretion  of  the  State  judge,  save  the  implied  discre- 
tion to  deny  the  petition  ;  but  such  denial  was  to  avail  nothing; 
the  case  was  thereby  arrested,  and  the  question  remitted  to  this 
court  at  its  first  session  thereafter.  I  presume  as  the  county  of 
Patrick  is  annexed  by  the  ruling  of  this  court  to  the  court  held 
at  this  place,  this  term  may  well  be  regarded  as  the  first  after  the 
filing  of  these  petitions.  This  is  the  next  Circuit  Court  in  the 
terms  of  the  law  held  for  this  part  of  the  district  where  parties 
reside,  and  whence  witnesses  are  to  be  summoned. 

I  have  treated  this  exclusively  as  a  question  of  removal,  and 
not  as  application  for  a  habeas  corpus,  as  I  have  already  pre- 
mised. I  take  no  note  of  the  allegation  of  petitioners  that  they 
believe  and  declare  they  cannot  get  a  fair  trial  in  the  State  court; 
that  is  alien  to  the  merits  of  their  application,  and  has  no  right- 
ful place  here.  Their  relief  and  the  removal  they  seek  can  alone 
be  predicated  of  some  obstruction  to  their  impartial  trial  arising 
out  of  the  action  of  the  court,  and  the  selection  of  a  jury  with 
reference,  whether  designed  or  not,  to  color  and  race.  In  case  of 
Federal  officers,  indicted  in  the  State  courts  for  State  offences,  I 
have  under  this  law  exercised  the  same  jurisdiction  without  ob- 
jection from  any  quarter. 

If  there  shall  be  found  on  inquiry  a  want  of  uniformity,  or 
even  semblance  of  injustice  in  the  practice  of  the  judges  or  courts 
in  the  particular  I  have  named,  it  is  fair  to  presume  it  will  be 
rectified  in  time  to  avoid  this  unseemly  collision  and  anomalous 
interference  with  the  trial  of  State  oflTences.  If  there  be  anything 
unfair  and  repulsive  to  the  instincts  of  justice,  and  in  conflict 
with  all  our  notions  of  jury  trial  in  trying  negroes  exclusively 
by  white  men,  wholly  alien  to  them  in  interest  and  feeling,  it 
admits  of  speedy  redress  by  the  State.  I  can  conceive  of  no 
stronger  motive  on  the  grounds  of  humanity  and  practical  states- 
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tnanship  than  that  which  now  exists  with  the  State,  who  enjoys 
the  fruits  of  her  restoration  to  the  Union  by  virtue  of  her  formal 
ratification  of  this  amendment,  to  observe  on  her  part  in  all  the 
departments  of  her  service,  scrupulously,  both  in  spirit  and  in 
deed,  its  requirements,  and  to  guard  and  protect  beyond  all  un- 
friendly cavil  the  civil  rights  of  this  humble  class  of  its  useful 
laborers.  We  must  feel  that  when  the  State  does  its  full  duty 
under  this  amendment  there  can  no  longer  be  a  possibility  of  the 
interference  which  offends  her  dignity  and  arouses  her  indigna- 
tion. Her  own  independent  sense  of  justice  will  have  righted 
the  wrong,  and  all  this  conflict  will  cease  for  the  future.  But 
without  resting  on  such  speculations,  but  expressing  them  with 
entire  deference  to  my  State  and  it^  courts,  I  am  constrained  by 
my  interpretation  of  the  law  and  Constitution  to  enter  the  fol- 
lowing order : 

At  the  Circuit  Court  for  the  Western  District  of  Virginia, 
held  at  Danville,  on  the  13th  day  of  November,  1878,  Bur- 
well  and  liCe  Reynolds,  by  their  counsel,  submitted  to  the  court 
a  petition  by  them  presented  to  the  judge  of  the  Circuit  Court  for 
the  county  of  Patrick  for  the  removal  of  the  prosecutions  against 
them  into  this  court,  which  petition  is  a  part  of  the  record  which 
said  petitioners  have  procured  of  the  clerk  of  said  Circuit  Court 
of  Patrick,  and  now  offer  to  file  in  this  court,  praying  that  said 
prosecutions  may  be  here  docketed,  and  proceeded  with  here. 
The  court  being  of  opinion  that  said  petitioners  have  been  denied 
such  a  trial  as  is  secured  to  them  by  the  laws  of  this  State  by 
competent  jurors,  without  distinction  of  race  or  color,  doth  direct 
said  causes,  upon  the  petition  aforesaid,  to  be  docketed  in  this  court 
for  trial ;  and  the  clerk  is  hereby  authorized  to  issue  forthwith  a 
writ  of  habeas  corpus  cum  causa  to  the  marshal  of  this  district  to 
take  the  bodies  of  said  defendants  into  his  custody,  to  be  dealt  with 
according  to  law  and  the  order  of  this  court;  and  that  the  clerk 
of  this  court  in  the  vacation  thereof  direct  to  the  said  marshal  a 
writ  of  venire  facias  for  twenty-five  jurors,  qualified  as  such  by 
the  laws  of  this  State,  without  the  distinction  of  race  or  color,  to 
attend  on  the  first  day  of  next  term  for  the  trial  of  said  cases  at 
the  bar  of  this  court. 
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Note. — By  order  of  the  General  Assembly  of  Virginia,  the 
attorney-general  of  the  State,  James  G.  Field,  has  filed  a  petition 
in  the  Supreme  Court  of  the  United  States,  praying  for  a  writ  of 
mandamus  upon  Judge  Rive^?,  directing  him  to  remand  these  two 
prisoners  to  the  sheriff  of  Patrick,  wiiich  petition  had  not  been 
passed  upon  at  the  time  of  the  publication  of  this  volume. 


United  States  Circuit  Court,  Western  District  of  Virginia,  March 

Term,  1878,  at  Lynchburg. 

Cases  of  the  County  Judges  of  Virginia. 

Whether  a  State  officer,  empowered  by  law  to  select  jurors  to  serve  in  the  courts 
of  the  State  in  the  trial  of  civil  and  criminal  cases,  who  for  a  series  of 
years  selects  only  white  jurors  and  fails  to  select  colored  jurors,  is  amen- 
able to  indictment  in  a  court  of  the  United  Stales,  under  section  4  of  the 
act  of  Congress,  approved  March  1st,  1875,  entitled  "  An  act  to  protect  all 
citizens  in  their  civil  rights." 

The  laws  of  Virginia  intrust  the  whole  duty  of  selecting  jurors 
to  serve  in  the  State  courts  to  the  judges  of  the  county  courts. 

An  act  of  the  General  Assembly  of  the  State,  passed  in  1870, 
provides  that  "a//  mule  citizens,  twenty-one  years  old  and  not 
over  sixty,  who  are  entitled  to  vote  and  hold  office  under  the 
Constitution  and  laws  of  the  State,  shall  be  liable  to  serve  as 
jurors." 

It  is  alleged  as  a  fact  that  in  many  counties  of  the  State  col- 
ored men  have  never  been  put  upon  the  juries. 

The  act  of  Congress  of  March  1st,  1875,  for  the  protection  of 
the  civil  rights  of  all  citizens,  provides  that: 

Section  2.  No  citizen,  possessing  all  other  qualifications  which  are 
or  may  be  prescribed  by  law,  shall  be  disqualified  for  service  as  grand 
or  petit  juror  in  any  court  of  the  United  States,  or  of  any  State,  on 
account  of  race,  color,  or  previous  condition  of  servitude,  and  ajiy 
officer  or  other  person  charged  with  the  duty  in  the  selection  or  sum- 
moning of  jurors,  who  shall  exclude  or  fail  to  summon  any  citizen 
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for  the  cause  aforesaid,  shall,  on  conviction  thereof,  be  deemed  guilty 
of  a  misdemeanor,  and  be  fined  not  more  than  five  thousand  dollars. 

At  the  March  Term  of  the  Circuit  Court  of  the  United  States 
for  the  Western  District  of  Virginia,  held  at  Lynchburg,  the 
grand  jury  made  presentment  by  indictment  of  several  of  the 
judges  of  the  county  courts  of  counties  in  the  district  for  viola- 
tion of  the  second  section  of  the  said  act  of  Congress  just  quoted. 

The  indictments  were  found  in  pursuance  of  a  charge  of  the 
judge  of  the  court,  which  was  as  follows : 

RIVES,  J. — Gentlemen  of  the  Grand  Jury  :  I  am  re- 
quired by  act  of  Congress  to  provide  for  your  selection,  as  nearly 
as  practicable,  in  conformity  with  the  State  law;  such  is  the 
deference  pro|)€rly  paid  by  Congress  to  the  laws  and  practice  of 
the  States.  Hence  in  the  rule  of  court  I  have  prescribed  for  the 
purpose,  the  lists  are  returned  by  the  niarsiial  from  the  various 
counties  appurtenant  to  this  court  without  discrimination  as  to 
race  and  without  reference  to  politics.  The  only  injunction  is  to 
have  duly  qualified  jurors,  of  sound  judgment,  and  liable  to  no 
suspicion  of  any  disaffection  to  the  government  or  of  any  disin- 
clination to  execute  the  laws.  From  these  lists  you  are  then 
drawn  by  lot,  so  as  to  remove  all  possibility  and  repel  any  im- 
putation of  your  being  impanelled  for  any  sinister  purpose  or  for 
the  accomplishment  of  private  ends.  With  these  precautions  the 
court  is  assured  of  your  impartiality  and  your  ability  to  assert 
and  vindicate  the  laws. 

You  have  no  sooner  taken  your  oaths,  and  your  seats  in  the 
panel,  than  you  are  set  aside  and  consecrated  to  a  special  and  re- 
sponsible duty,  that  of  inquiring  into  offences  of  every  descrip- 
tion against  the  laws  of  the  United  States.  You  cannot,  then, 
be  approached  by  any  one  on  the  subject  of  your  inquiries,  either 
by  verbal  or  written  communications,  unless  with  my  leave,  and 
any  attempt  at  such  tampering  should  be  promptly  reported  to 
the  court  for  its  action.  The  witnesses  you  may  need  are  fully 
protected  from  all  intimidation  and  hindrance,  and  the  officers 
who  are  to  execute  your  process  are  encouraged  and  shielded  by 
similar  guards. 


578      Cases  op  the  County  Judges  op  Virginia. 

Opinion  of  the  court. 

All  this  displays  the  anxiety  of  the  laws  to  insure  you  the 
most  ample  opportunities  of  prosecuting  your  inquiries  free  from 
all  external  pressure,  and  with  exclusive  reference  to  your  own 
sense  of  duty.  Outside  opinions  and  outside  influences  are  not 
to  invade  the  sacred  precincts  of  your  deliberations.  Fealty  to 
the  laws  and  intrepid  fidelity  to  your  oaths  is  the  motto  that 
should  be  emblazoned  over  the  door  through  which  you  retire, 
and  where  none  can  follow  save  the  district  attorney,  on  whom 
you  can  at  all  times  call  for  the  laws,  and  the  witnesses  who  are 
to  give  you  the  facts.  In  order  to  preserve  the  due  sanctity  of 
your  deliberations  you  must  be  cautious  to  abstain  from  all  dis- 
closure of  your  proceedings,  and  in  every  respect  to  observe  that 
secrecy  to  which  you  are  sworn  for  obvious  ends  of  justice  and 
dignity. 

As  to  the  scope  of  your  inquiries,  they  are  coextensive  with 
the  jurisdiction  of  this  court.  They  cannot  go  beyond.  You  are 
restricted  to  the  statutes  of  the  United  States.  The  warrant  for 
your  finding  must  be  found  in  them. 

This  results  from  the  nature  of  our  governments.  State  and 
Federal.  Congress  ordains  laws  to  define  and  protect  the  ope- 
rations of  the  government  of  the  United  States  within  the  States. 
To  this  end  it  establishes  courts  of  its  own,  and  intrusts  to  them 
the  due  assertion  and  enforcement  of  its  laws;  every  question 
arising  under  the  Constitution,  the  laws,  and  the  treaties  of  the 
United  States  are  either  primarily  or  mediately  referrible  to  the 
Federal  courts.  Hence,  if  these  respective  tribunals,  State  and 
Federal,  keep  within  their  prescribed  orbits  and  discharge  their 
whole  duty  to  the  laws  of  both,  there  will  scarcely  be  room  or 
occasion  for  conflict  of  jurisdiction.  But  the  moment  a  law  of 
Congress  is  disobeyed  in  any  judicial  quarter,  the  danger  of  this 
collision  becomes  imminent,  and  it  becomes  the  duty  of  all  hav- 
ing power  to  guard  against  it  to  take  every  possible  precaution 
to  prevent  it. 

Under  this  persuasion  and  with  this  view  I  deem  it  my  duty 
to  call  your  special  attention  to  a  law  of  Congress  designed  to 
secure  to  all  persons  "  the  equal  protection  of  the  laws,"  the  de- 
nial of  which,  in  a  late  case  in  this  district,  has  brought  the  Cir- 
cuit Court  of  the  district  in  conflict  with  a  State  court  apparently 
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to  the  disquietude  of  the  public.  I  allude  to  au  act  of  Congress 
forbidding  under  penalties  any  discrimination  on  account  of  race 
or  color  to  be  made  by  those  charged  with  the  duty  of  returning 
jury  lists. 

Before  citing  it,  however,  I  would  beg  leave  to  recall  to  you 
the  requirements  of  your  State  laws  and  Constitution,  not  that 
you  have  to  deal  with  them  on  this  occasion,  but  to  show  you 
that  in  the  execution  of  this  act  of  Congress  you  are  not  asked 
to  do  anything  contrary  to  them,  but  only  what  is  strictly  con- 
formable to  them.  By  the  laws  of  the  State  no  discrimination 
is  made  on  account  of  race  or  color  in  the  liability  of  its  citizens 
to  jury  service.  All  male  citizens,  twenty-one  years  of  age,  not 
over  sixty,  who  are  entitled  to  vote  and  hold  oflSce  under  the  Con- 
stitution and  laws  of  this  State,  shall  be  liable  to  serve  as  jurors, 
etc.  Code  of  Virginia,  chap.  157,  sec.  1,  p.  1058.  This  could 
not  be  otherwise,  under  the  State  Constitution  or  the  14th  amend- 
ment of  the  United  States  Constitution. 

The  former  was  adopted  prior  to  the  ratification  of  the  latter, 
and  it  will  be  seen  that  the  guarantees  of  the  Bill  of  Rights  are 
quite  as  strong  as  the  language  of  this  amendment.  It  is  declared 
as  follows,  chap.  20 :  "  That  all  citizens  of  the  State  are  hereby 
declared  to  possess  equal  civil  and  political  rights  and  public 
privileges."  Chap.  21:  "The  declaration  of  the  political  rights 
and  privileges  of  the  inhabitantsof  this  State  are  hereby  declared 
to  be  a  part  of  the  Constitution  of  this  Commonwealth  and  shall 
not  be  violated  on  any  pretence  whatever."  This,  then,  is  a  fun- 
damental provision  of  your  own  State  Constitution.  It  was 
adopted  by  an  overwhelming  majority  on  6th  July,  1869.  Fol- 
lowing this,  on  the  8th  October  of  the  same  year,  was  the  formal 
ratification  of  the  14th  amendment  of  the  Constitution  of  the 
nation.  It  is  in  these  words:  *'A11  persons  born  or  naturalized 
in  the  United  States,  and  subject  to  the  jurisdiction  thereof,  are 
citizens  of  the  United  States  and  of  the  State  wherein  they  reside. 
No  State  shall  make  or  enforce  any  law  which  shall  abridge  the 
privileges  or  immunities  of  citizens  of  the  United  States ;  nor 
shall  any  State  deprive  any  person  of  life,  liberty,  or  property 
without  due  process  of  law,  nor  deny  to  any  person  within  its 
jurisdiction  the  equal  protection  of  the  laws."  By  the  concluding 
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clause  of  this  amendment  Congress  has  power  to  enforce  its  pro- 
visions by  appropriate  legislation.  In  the  exercise  of  this  power 
Congress  has  passed  sundry  laws  to  maintain  this  equality  of 
rights,  and  to  redress  their  violations.  Prominent  among  these 
acts  is  the  one  I  now  desire  to  give  you  in  charge.  It  is  the  act 
of  March  1st,  1875.  It  assures  to  all,  without  discrimination  of 
race  or  color,  the  full  and  equal  enjoyment  of  the  accommodations 
and  privileges  of  inns,  public  conveyances,  theatres  and  other  places 
of  amusement,  and  provides  exemplary  redress  for  the  denial 
thereof.  But  it  does  not  stop  here ;  these  are  the  lesser  matters  of 
the  law  which,  indeed,  it  scrupulously  guards  and  protects;  but  it 
goes  farther,  and  embraces  the  great  muniment  of  life  and  liberty 
in  preserving  ^^ihe  trial,  by  an  impartial  jury, ^^  and  conforming  to 
the  grand  ^' rescript'^  that  "no  man  shall  be  deprived  of  his  lib- 
erty except  by  the  laws  of  the  land  or  the  judgment  of  his  peers." 
This  act,  therefore,  secures  by  its  fourth  clause  to  the  lately  enfran- 
chised race  the  inestimable  privilege  of  having  their  rights  and 
privileges  tried  by  jurors  not  subject  to  the  traditional  influences 
and  spirit  of  caste.  This  is  a  great  practical  good,  which  this 
law  seeks  to  secure,  and,  as  such,  deserves  your  earnest  attention 
in  the  inquest  with  which  I  how  charge  you.  But  it  must  be 
admitted  its  scope  is  broader.  It  is  well  for  you  to  consider  its 
language;  it  is  in  these  words:  "That  no  citizen,  possessing  all 
other  qualifications  which  are  or  may  be  prescribed  by  law,  shall 
be  disqualified  for  service  as  grand  or  petit  juror  in  any  court  of 
the  United  States,  or  of  any  State,  on  account  of  race,  color,  or 
previous  condition  of  servitude ;  and  any  officer  or  other  person 
charged  with  any  duty  in  the  selection  or  summoning  of  jurors, 
who  shall  exclude  or  fail  to  summon  any  citizen  for  the  cause 
aforesaid,  shall,  on  conviction  thereof,  be  deemed  girilty  of  a  mis- 
demeanor, and  be  fined  not  more  than  five  thousand  dollars." 

It  so  happens  that  under  the  State  laws  the  duty  of  making 
out  and  returning  jury  lists  is  devolved  upon  the  judges  of  the 
county  and  corporation  courts.  Code  of  Virginia,  section  3,  chapter 
157,  p.  1059.  The  act  in  question  has,  therefore,  to  deal  with 
these  officers.  It  is  at  this  point  Congress  intervenes,  and  con- 
strains them  by  penalties  to  observe  these  provisions,  which  have 
naturally  grown   out  of  the   14th   amendment.     The    offence 
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thus  denounced  consists  in  the  exclusion  by  these  officers  from 
their  jury  lists  of  qualified  citizens  because  of  their  race,  color,  or 
previous  condition  of  servitude.  The  motive  makes  and  consti- 
tutes the  misdemeanor.  It  may  be  difficult  to  prove.  It  is  not 
given  to  you  to  know  what  passes  in  the  mind  of  another;  but 
like  all  unlawful  intents  the  evidence  of  it  may  be  found  in  pre- 
sumptions of  fact.  When  this  intent  has  been  declared,  or  where 
a  demand  of  a  lawful  jury  without  this  discrimination  has  been 
refused,  the  offence  would  be  clearly  made  out,  provided  you  be- 
lieve the  witness  to  the  declaration  or  denial.  But  such  indubi- 
table proof  may  not  often  be  expect-ed.  You  must  look  to  the  sur- 
rounding circumstances  of  the  case  and  the  overt  acts  of  the 
parties  to  fix  the  intention  of  the  latter  in  this  exclusion.  If  it 
should  appear  to  you  that  such  officer  has,  by  a  long  and  unvary- 
ing course,  refused  to  put  on  his  lists  the  names  of  colored  per- 
sons duly  qualified,  you  would  be  compelled  to  accept  this  con- 
duct as  evidence  of  his  guilt,  indict  him  for  the  offence,  and  give 
him  the  opportunity  to  repel  these  strong  presumptions  of  fact 
against  him.  If,  on  the  contrary,  it  shall  appear,  that  these 
officers  have  sometimes  listed,  or  offered  to  summon  when  asked, 
juries  without  this  discrimination  of  race,  you  would  scarcely  be 
justifie<l  to  impute  this  unlawful  intent  to  such  occasional  omis- 
sion. It  is,  in  my  view,  the  habitual  neglect  or  the  special  denial 
in  civil  or  criminal  suits  involving  the  antipathies  of  race  that 
is  aimed  at  by  this  act  of  Congress.  I  trust  it  will  be  sufficient 
for  the  ends  of  public  justice  that  attention  should  be  attracted 
to  this  law  by, your  findings.  I  cannot  and  do  not  suspect  these 
officers  of  obstinate  or  determined  disobedience  to  law.  That 
may  be  determined  by  the  future.  It  is  the  observance  of  the 
law,  and  not  punishment  for  the  violation,  that  is  sought. 

But  you  and  I  must  obey  the  laws  we  are  sworn  to  adminis- 
ter. We  cannot  be  deterred  from  it  by  clamors  or  threats,  how- 
ever industriously  raised  against  us.  I  feel  confident  you  are  duly 
impressed  with  the  sense  of  your  responsibility,  and  that  you 
cannot  and  will  not  shrink  from  doing  your  whole  duty. 

This  inquisition  has  already  taken  place  in  the  counties  pertain- 
ing to  the  courts  at  Danville;  it  remains  for  you  now  to  prose- 
cute it  in  the  counties  represented  on  your  panel,  leaving  the 
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grand  juries  of  the  other  courts  to  resume  it  on  their  respective 
parts.  If  it  shall  be  found  here,  as  at  Danville,  that  some  obey 
and  others  disobey  the  law,  you  must  needs  choose  between  them ; 
both  cannot  be  right;  if  you  excuse  the  disobedient  yon  reflect 
on  the  obedient ;  it  is  your  duty  to  enforce  a  uniform  obedience, 
and  exact  a  universal  respect  for  the  laws. 

If  this  shall  be  faithfully  and  fearlessly  done  throughout  my 
whole  district  it  will  arrest  future  resort  to  the  Federal  courts 
for  a  denial  in  this  respect  of  "  the  equal  protection  of  the  laws," 
and  leave  the  State  courts  in  the  full  and  free  exercise  of  their 
appropriate  jurisdiction.  But  if  this  be  not  done,  and  a  plain 
duty  is  evaded  under  artfully  devised  and  misplaced  scruples 
as  to  the  law,  you  will  be  fomenting  further  disorders  and  conflicts. 
I  am  at  a  loss  to  conceive  of  any  motive  on  the  part  of  honorable 
and  intelligent  citizens  to  undertake  in  any  way  to  obstruct  the 
great  organic  measures  to  which  your  faith,  as  a  people,  is 
plighted  in  the  most  solemn  manner,  or  to  thwart  the  mission  of 
the  General  Government,  in  all  its  departments,  to  give  the  equal 
protection  of  the  laws  to  all  its  citizens  without  distinction. 

Before  the  rebellion  it  must  be  conceded  that  the  General  Gov- 
ernment was  felt  by  our  people  only  in  the  blessings  it  dis|)ensed,  in 
the  maintenance  of  commerce  and  peace  with  all  nations;  the 
encouragement  of  our  industries,  productions,  and  manufactures ; 
in  a  sound  convertible  currency,  and  in  admirable  postal  facilities 
for  all  the  varied  demands  of  intercourse  and  business.  This  was 
necessarily  and  in  a  great  measure  changed  by  the  war  of  the 
rebellion.  A  heavy  debt  was  incurred  in  its  suppression  by 
arms;  that  debt  fell  upon  the  people  of  all  the  States  alike,  and 
had  to  be  raised  by  direct  excises.  But  happily  these  direct  taxes 
are  not  like  those  following  the  war  of  1812,  a  burden  upon 
property ;  they  now  rest  upon  articles  of  luxury,  and  arise  from 
consumption.  Those  who  do  not  use  tobacco  or  whiskey,  nor  deal 
in  them,  go  free  of  this  impost.  Nevertheless  the  necessities  of  its 
collection  and  the  protection  of  these  revenues  from  illicit  traffic 
brings  within  the  States  the  collector  for  the  sale  of  stamps  to 
legitimate  the  traffic,  and  his  deputies  to  supervise  and  suppress 
the  violation  of  these  laws.  But  they  do  not  come  among  us 
without  ample  protection  by  law  against  their  venality,  extortion, 
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or  corruption ;  you  will  therefore  scrutinize  this,  as  well  as  every 
other  branch  of  the  Federal  service  in  your  midst,  with  the  view 
of  detecting  and  exposing  any  and  every  malversation  in  office. 
But,  at  the  same  time,  you  will  see  to  it,  that  these  officers  are 
duly  protected  in  their  rightful  functions.  It  is  not  to  be  tol- 
erated that  they  should  be  met  and  resisted  by  arms,  and  exposed 
to  dastardly  assassination  by  bands  of  defiant  offenders.  Not  only 
has  this  resistance  gone  thus  far  elsewhere,  but  the  State  courts 
have  arrayed  themselves  against  these  officers  by  indicting  them 
for  acts  of  resistance  to  these  marauders,  and  refusing  them  a  trial 
in  the  Federal  courts,  as  ordained  by  act  of  Congress.  This  state 
of  things  is  insufferable  and  subversive  of  government  and  law. 
I  trust  it  can  never  exist  in  this  district.  I  look  to  you  to  de- 
nounce all  such  lawlessness,  and  to  spare  no  pains  to  search  out 
these  contemners  of  law  and  civilization  and  bring  them  to  this 
bar  for  trial  and  punishment. 

In  calling  your  attention  thus  emphatically  to  the  foregoing 
offences,  I  would  not  have  you  forget  that  you  have  to  pass  un- 
der review,  however  cursory,  all  the  criminal  statutes  of  the 
United  States.  You  will  find  them  compiled  under  title  70  of 
the  Revised  Statutes,  and  are  classified  under  heads  respectively 
of  crimes  against  the  existence  of  the  government ;  against  public 
justice;  against  official  misconduct;  and  finally  against  the  elect- 
ive franchise  and  the  civil  rights  of  citizens. 

From  this  title  you  will  see  that  there  is  no  form  of  official 
wrong  or  corruption  that  has  not  been  foreseen  and  provided  for 
by  Congress.  It  is,  therefore,  largely  in  your  power  to  maintain 
the  purity  and  integrity  of  the  Federal  service  by  denouncing  all 
infractions  of  these  laws.  Hence,  I  especially  solicit  your  scru- 
tiny into  the  conduct  of  all  the  Federal  agencies  within  your  dis- 
trict, pertaining  to  the  courts,  the  revenue  service,  the  national 
banks,  and  the  post-offices.  They  are  all  closely  allied  to  the  in- 
terests of  the  people;  and  all  reposing  trust  in  you  would  like  to 
be  certified  by  you  that  all  these  departments  are  satisfactorily 
and  purely  administered.  It  does  not  fall  to  your  lot,  as  much 
as  elsewhere,  to  take  cognizance  of  illicit  distilling.  It  is,  for  the 
the  most  part,  restricted  to  the  mountain  fastnesses  of  the  district, 
where  it  is  more  apt  to  escape  detection  and  secure  impunity.    I 
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am  sorry  to  say  that  this  offencJe  has  not  decreased,  as  I  hoped  it 
would  from  the  number  of  convictions  had  and  the  exemplary 
punishment  inflict^.  There  seems  to  be  a  strange  sort  of  fasci- 
nation about  it,  proof  against  all  the  pains  and  penalties  of  the 
law.  Nevertheless,  we  are  bound  to  pursue  it.  The  law  is 
too  plain  ;  the  mischief  too  manifest ;  the  evil  example  of  impu- 
nity too  flagrant.  We  must  persevere  to  the  end.  The  law 
must  not  be  borne  down  by  continuous  violations  and  persistent 
defiance. 

In  conclusion,  you  need  scarcely  be  assured  that  the  court  is 
ready  to  exert  all  its  authority  to  maintain  the  dignity  and  pro- 
mote the  success  of  your  deliberations.  Its  process  and  its  oflicers 
are  at  your  call,  to  enable  you  to  extend  your  researches ;  but  at 
the  same  time  I  must  urge  you  to  all  convenient  dispatch,  and 
the  utmost  practicable  economy  of  time  and  money. 

Note. — By  resolution  of  the  General  Assembly  of  Virginia 
the  attorney-general  of  the  State  was  instructed  to  take  proper 
steps  to  bring  the  subject  of  the  arrest  of  the  county  judges  in- 
dicted under  this  charge  for  review  by  that  court.  That  court 
had  not  passed  on  this  subject  when  this  volume  was  published. 


United  States  District  Courty  No,  1,  District  of  MarylandyOi  Bal- 

timoi'Cy  December  Term,  1854. 

Charles  IIeedp:r,  Jr.,  v.  The  Steamship  George's  Creek. 

Liens  founded  upon  the  necessities  of  vessels  in  foreign  ports  are  never  dis- 
placed by  mortgage-titles  recorded  in  home  ports. 

Libel  in  rem  by  a  materialman  for  repairs  to  ship. 

This  case  was  argued  and  submitted  to  the  court  upon  the  fol- 
lowing statement  of  facts : 

The  steamer  George's  Creek  belongs  to  the  port  of  New  York, 
and  on  the  24th  of  December,  1853,  she  was  mortgaged  by  her 
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owners  to  Messrs.  Knapp  &  Staoey,  of  New  York,  to  secure  the 
payment  of  $30,000.  The  said  mortgage  was  duly  recorded  in 
the  office  of  the  collector  of  customs  at  the  port  of  New  York,  in 
which  office  the  said  steamer  was  enrolled,  and  also  in  the  office 
of  the  register  of  conveyances  for  the  city  of  New  York.  Under 
the  control  and  in  the  employment  of  her  owners  she  made  fre- 
quent trips  to  the  port  of  Baltimore,  and  while  here  during  the 
last  summer  certain  repairs  were  made  to  her  by  the  libellant  at 
the  request  and  by  the  direction  of  her  captain,  which  repairs 
were  necessary  and  proper  to  enable  her  to  complete  her  voyage, 
and  the  prices  charged  for  such  repairs  are  at  the  usual  and  ordi- 
nary rates.  This  libel  was  filed  on  the  18th  of  October,  1854,  and 
the  steamer  was  taken  under  the  process  of  this  court,  and  re- 
leased on  stipulation.  On  the  16th  of  September,  1854,  a  bill 
was  filed  in  the  Superior  Court  of  the  City  of  New  York  by 
Messrs.  Knapp  &  Stacey,  to  obtain  a  decree  for  the  sale  of  said 
steamer  for  the  payment  of  the  said  mortgage-debt,  and  on  the 
17th  of  October,  1854,  a  decree  was  passed  for  the  sale  of  the 
said  vessel,  under  which  decree  she  has  been  sold  in  New  York, 
since  she  returned ;  and  the  proceeds  of  sale  were  not  sufficient 
to  pay  the  said  mortgage-claim. 

GILES,  J. — No  question  has  been  raised  in  the  argument  of 
this  case  in  reference  to  the  conflict  of  jurisdiction,  but  the  court 
understands  that  to  be  waived,  and  the  opinion  of  the  court  to 
be  invoked,  and  the  case  to  be  put  upon  the  question,  "Whether 
as  against  a  prior  mortgage  of  a  vessel  belonging  to  another  State 
recorded  according  to  the  provisions  of  the  act  of  Congress  of 
29th  of  July,  1850,  a  materialman  has  a  lien  on  the  vessel  for 
necessary  supplies  and  repaii*s?"  No  decision  upon  this  point  has 
been  cited  to  the  court  by  either  of  the  counsel,  and  the  court  has 
not  b^en  able,  after  diligent  search,  to  find  any.  It  is  then  a  new 
qr.jstion  for  the  decision  of  the  court,  and  must  depend  upon  the 
^  construction  which  the  court  may  give  to  the  said  act  of  1850. 
It  is  admitted  in  the  argument  of  this  case,  that  prior  to  the 
passage  of  the  said  act  of  Congress  materialmen  had  such  a  lien 
for  repairs  and  supplies  to  a  vessel  belonging  to  another  State 
which  could  be  enforced  in  this  court,  and  which  no  mortgage  or 
VOL.  in. — 37 
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sale  of  said  vessel  by  the  owners  could  interfere  with  or  defeat. 
This  arose  from  two  principles  of  the  general  maritirae  law :  1st. 
Every  contract  of  the  master  within  the  scope  of  his  authority  as 
master  in  reference  to  the  vessel,  binds  the  vessel;  and  2d.  A 
materialman  who  repairs  or  furnishes  supplies  to  a  ship  obtains 
thereby,  without  any  express  contract  to  that  effect,  a  lien  on  the 
ship  for  remuneration.  The  Supreme  Court,  however,  in  the 
case  of  The  General  Smithy  4  Wheaton,  438,  has  restricted  this 
last  principle  to  the  cases  of  foreign  ships  or  ships  in  the  ports  of 
a  State  to  which  they  do  not  belong.  These  principles  were 
established  by  the  general  maritime  law  for  wise  and  beneficial 
purposes.  Ships,  the  subjects  of  them,  were  frequently  in  neces- 
sity of  repairs  and  supplies  in  distant  portions  of  the  world  where 
their  owners  were  unknown,  or  without  credit,  and  to  enable  them 
to  pursue  their  voyages  such  a  lien  of  which  I  have  spoken  be- 
came a  necessity  of  the  commercial  world;  and  this,  without  any 
reference  to  the  condition  of  their  title  at  home.  Nor  does  the 
act  of  1850  do  anything  more  than  make  bills  of  sale  and  mort- 
gages of  vessels,  when  recorded,  as  valid  and  good  against  all 
persons  as  they  were  before  against  the  grantees  and  mortgagees, 
and  all  persons  who  had  notice  of  them. 

Clearly  before  this  act,  whether  a  materialman  had  notice  of  a 
prior  mortgage  or  not,  it  did  not  affect  his  lien.  The  mortgagee 
was  only  personally  responsible  for  supplies  and  repaii^,  when  in 
possession  or  in  receipt  of  the  profits  of  the  voyage.  But  the 
materialman  suffers  no  detriment  from  having  no  claim  upon 
the  mortgagee.  His  original  remedy  remains  to  him.  He  may 
proceed  against  the  mortgagor  in  personam  or  against  the  ship 
in  rem.  Now  this  is  the  law  as  laid  down  by  Flanders  in  his 
late  most  excellent  work  on  shipping,  a  work  published  some 
three  years  after  the  passage  of  the  act  of  1850,  and  which  act 
is  given  in  one  of  the  notes  appended  to  said  work.  Certainly 
this  intelligent  writer  did  not  consider  the  act  of  1850  as  changing 
the  law  in  this  particular.  And  I  find  the  same  general  principle 
recognized  without  any  exception  in  the  first  volume  of  Curtis's 
Commentaries  on  the  Jurisdiction  and  Prtictice  of  the  United 
States  Courts,  section  51,  a  work  which  went  to  press  in  August 
last,  more  than  four  years  after  the  passiige  of  the  act  of  1850. 
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In  the  case  of  Weaver  v.  The  8.  G.  Owens,  decided  by  Judge 
Qrier  iu  1849,  and  reported  in  1  Wallace's  Reports,  368,  that 
learned  judge  remarks,  *'  that  no  seizure  by  Buck  under  his 
supposed  legal  title  as  mortgagee  would  defeat  or  supersede  any 
liens  obtained  by  the  libellants  (who  were  materialmen)  or  others 
against  the  ship  while  in  the  possession  of  the  Townsends."  This 
was  a  case  where  the  vessel  had  been  sold  by  Buck  to  the  Town- 
sends,  a  part  of  the  purchase-money  only  paid,  and  in  the  con- 
veyance it  was  provided  that  if  the  balance  of  the  purchase- 
money  was  not  paid,  the  Townsends  were  to  forfeit  all  claim  of 
ownership  on  the  vessel,  "  and  the  registry  was  not  changed." 
The  supplies  were  furnished  while  the  ship  was  in  the  possession 
of  the  Townsends  under  this  conditional  sale.  And  in  further 
illustration  of  this  principle  and  of  the  reasons  on  which  it  rests, 
I  will  read  a  passage  from  the  court's  opinion  in  the  case  of  Cole 
V.  Tlie  Atlantic,  to  be  found  in  Grabbers  Reports,  442 : 

The  lien  now  sought  to  be  enforced  is  given  to  the  mechanic  who 
furnishes  work  or  materials  to  a  vessel  in  a  foteign  port,  which  are 
necessary  for  the  prosecution  of  her  voyage.  The  policy  of  the  law, 
as  well  as  the  principles  of  justice,  regards  this  claim  with  high  favor; 
and  it  does  so,  not  more  for  the  security  of  the  mechanic  than  for  the 
general  interests  of  commerce  and  the  particular  interests  of  the 
shipowner.  A  vessel  bound  on  a  distant  voyage  with  a  valuable 
cargo  meets  with  a  disaster  which  prevents  her  proceeding  with  safety, 
although  in  itself  it  may  not  be  of  much  account,  and  may  be  re- 
paired at  a  small  expense.  She  puts  into  a  port  where  her  owner 
has  neither  funds  or  credit,  and  unless  the  repairs  can  be  made  the 
voyage  will  be  broken  up,  and  both  vessel  and  cargo  exposed  to  a 
ruinous  diminution  of  value.  In  this  situation  the  law  says  to  the 
mechanic,  release  this  vessel  from  her  distress,  save  her  owner  from 
this  loss,  and  the  vessel  herself,  wherever  she  goes,  shall  be  security 
for  your  payment.  There  is  some  generosity  in  the  confidence  thus 
given  to  strangers,  because  it  is  not  without  considerable  hazard. 
The  vessel  may  be  lost ;  her  owner  may  be  distant  or  insolvent ;  the 
mechanic,  nevertheless,  permits  her  to  go ;  and  the  law  will  not  suf- 
fer such  a  claim  to  be  defeated  on  slight  grounds,  but  will  be^tute 
to  prevent  it. 

But  the  learned  proctor  for  the  claimants  in  this  case  contends 
that  the  proviso  at  the  close  of  the  1st  section  of  the  act  of  1850 
makes  the  recorded  mortgage  prevail  over  every  other  lien,  ex- 
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cept  that  created  by  bottomry  bond.  Now  can  this  be  so,  and, 
if  so,  would  it  not  be  most  impolitic  and  unjust?  A  material- 
man who  repairs  a  vessel  or  furnishes  supplies  to  her  in  a  foreign 
port,  without  a  bottomry  bond,  gets  only  the  usual  interest  on 
his  bill,  and  has  to  follow  the  vessel  frequently  to  her  home  port 
to  recover  his  claim ;  and  although  her  owners  are  liable  to  him 
in  personam,  if  the  vessel  is  lost  on  the  voyage  he  has  lost  his 
principal  security.  But  if  he  refuses  to  furnish  the  supplies  or 
to  lend  money  to  repair  without  a  bottomry  bill,  he  gets  a  heavy 
rate  of  interest,  sometimes  as  high  as  thirty  per  cent.,  if  the  ves- 
sel reaches  her  home  port.  And  a  bottomry  bill,  too,  is  only 
valid  where  the  supplies  furnished  or  money  loaned  were  neces- 
sary to  enable  the  vessel  to  prosecute  her  voyage.  Now  did  Con- 
gress mean  to  draw  a  distinction  between  these  two  liens,  and  to 
give  to  the  one  possessing  the  smaller  claim  to  our  favor  the 
greater  efficacy  ?  I  think  not,  but  that  it  was  only  intended 
by  the  act  of  1850  to  give  recorded  bills  of  sale  or  mortgages  of 
vessels  priority  over  every  subsequent  conveyance  of  them  made 
by  those  in  possession  of  them,  and  over  any  rights  acquired  in 
them  by  general  creditors  by  judgment  and  execution  ;  and  that 

it  was  not  intended  to  interfere  with  those  liens  in  favor  of  ma- 

• 

terialmen  given  by  the  general  maritime  law.  Such  a  construc- 
tion of  the  act  is  in  accordance  with  the  equitable  principles 
which  prevail  in  the  maritime  law,  and  enter  so  largely  into  the 
adjudications  of  the  admiralty  courts ;  for  all  repairs  and  sup- 
plies to  vessels  in  a  foreign  port  are  directly  for  the  benefit  of  the 
mortgagee,  by  enabling  the  vessel  to  prosecute  her  voyage,  and 
return  to  her  home  port  where  she  can  be  in  reach  of  process  to 
enforce  his  lien,  and,  by  her  return,  adds  to  the  means  of  the 
mortgagor  to  liquidate  his  mortgage-debt.  Entertaining  these 
views,  I  will  sign  a  decree  for  the  claim  of  the  libellant  with  in- 
terest and  costs.  And  as  this  is  a  new  question,  and  twenty-six 
other  cases  now  pending  in  this  court  have  been  entered  to  abide 
the  decision  of  this  case,  I  have  reduced  my  opinion  to  writing, 
and  will  file  it  in  the  case. 

Since  preparing  my  opinion  in  this  case,  I  have  been  referred 
to  a  recent  decision  in  the  District  Court  for  Massachusetts 
as  reported  in  the  Boston  Daily  Advertiser  of  January  11th, 
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in  which  Judge  Sprague  decides  that  "liens  founded  on  the 
necessities  of  vessels  abroad  are  never  displaced  by  mortgage 
titles."     See  The  Granite  State,  1  Sprague,  277. 


United  States  District  Court,  Eastern  District  of  Virginia,  at 

Alexandria,  October  3d,  1879. 

Ellis  v.  The  Steamtug  Katy  Wise. 

Where  a  steaming  running  free  with  the  current  and  tide,  down  a  river  in  a 
deep  channel  two  hundred  and  fifty  yards  wide,  at  the  rate  of  eiglit  miles 
an  hour,  in  a  iog,  fails,  within  a  distance  of  thirty  to  sixty  yards,  to  avoid 
collision  with  another  tug,  having  six  vessels  in  tow,  coming  up  the  stream, 
at  the  rate  of  two  miles  an  hour : 

Heldy  That  the  tug  which  was  running  free  was  at  fault  in  moving  with  such 
speed  and  such  want  of  caution  as  to  have  failed  to  clear  the  approaching 
vessels,  and  that  the  plea  of  inevitable  accident  was  inadmissible. 

In  admiralty.  Libel  for  damages  by  a  collision  which  hap- 
pened in  the  Potomac  River,  on  the  30th  of  April,  1879,  in  the 
middle  of  the  channel  above  Hatton's  Point,  abreast  of  Tenth 
Landing,  on  the  line  of  latitude  38°  44'.  [See  sheet  No.  4,  United 
States  Coast  Survey,  Chart  of  Potomac  River.] 

The  steamtug  Kate  was  steaming  up  the  Potomac  River  on 
the  morning  of  April  30th,  1879,  having  six  vessels  in  tow,  four 
of  them  upon  a  tow  line,  and  two  of  them  lashed  upon  her  bows ; 
the  schooner  Martha  Washington  upon  her  port  bow,  and  the 
schooner  Lynnhaven  upon  her  starboard.  The  tide  was  in  ebb 
and  going  out  at  the  rate  of  about  three  miles  an  hour.  The  tug 
was  making  about  four  and  a  half  or  five  miles  through  the  water, 
or  about  two  miles  or  less  over  the  ground.  She  was  in  or  near 
the  middle  of  the  channel,  which  is  two  hundred  and  fifty  to 
three  hundred  yards  wide  and  upwards  of  thirty  feet  deep.  The 
channel  from  Hatton's  Point  to  Alexandria  is  nearly  straight. 
There  was  a  thick  fog ;  but  the  tops  of  trees  could  be  seen  upon 
the  bank,  the  light  at  Alexandria  was  distinct,  and  large  objects 
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were  visible  at  a  distance  of  forty  to  sixty  yards.  The  tug  sounded 
her  fog-whistle  diligently  as  she  proceeded.  There  were  proper 
lights  upon  the  Kate,  but  not  upon  the  vessels  in  tow. 

About  five  o'clock  in  the  morning,  when  she  was  abreast  of 
Tenth  Landing,  she  heard  the  fog-signal  of  a  vessel  meeting  her. 
She  blew  one  long  whistle  as  a  signal  to  pass  to  the  right,  and 
heard  no  answering  signal.  She  ported  her  helm  and  slowed  hei' 
engine,  which  changed  her  course  from  due  IS",  to  N.  by  E.  She 
very  soon  saw  an  approaching  steamtug  (which  proved  to  be  the 
Katy  Wise),  at  a  distance  not  less  than  thirty  yards  off.  (The 
testimony  varied  l)etween  thirty  and  sixty  yards.)  This  vessel 
did  not  seem  to  ])ort  her  helm  but  came  on  in  the  contrary  di- 
rection, and  soon  ran  into  the  port  bow  of  the  schooner  Martha 
Washington,  cutting  into  and  disabling  her,  so  that  she  had  to 
be  supported  from  sinking  and  tugged  to  the  flats  of  Georgetown, 
where  she  now  lies  abandoned  and  nearly  or  quite  valueless. 
The  libel  is  brought  by  Ellis,  the  owner  and  master  of  the  Mar- 
tha Washington,  for  the  damages  thus  occasioned. 

As  to  the  Katy  Wise,  the  testimony  of  her  master  was^that 
she  was  coming  down  the  channel  free,  moving  over  the  ground 
at  the  speed  of  eight  or  nine  miles  with  the  tide;  that  she  blew 
fog-signals  as  required  by  the  regulations;  that  her  course  was 
S.  by  E. ;  that  when  he  first  heard  the  fog-signal  of  the  Kate, 
that  vessel  was  on  his  starboard  bow;  'that  the  Katy  W^ise 
ported  her  helm,  to  pass  to  the  right,  and  at  the  same  time  slowed 
down  and  reversed  her  engine ;  that  the  manoeuvre  proved  inef- 
fectual ;  that  the  Martha  Washington  ran  into  her ;  and  that  the 
collision  was  the  result  of  inevitable  accident.  There  was  con- 
flict of  testimony  as  to  when  the  Katy  Wise  reversed  her  engine, 
some  of  the  witnesses  saying  that  it  was  just  after  the  collision, 
but  the  master,  Graham,  stating  positively  that  it  was  before 
that  event. 

Messrs.  S.  F.  Beach  and  J.  M.  Johnson  appeared  for  the  libel- 
lani. 


Mr.  G,  A.  Miishbachy  for  the  claimant. 
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The  decision  of  the  court  was  as  follows: 

HUGHES,  J. — This  collision  happened  in  a  broad,  deep, 
straight  channel,  much  frequented,  accurately  surveyed  and 
charte<l,  well  known,  and  within  a  few  miles  of  the  ports  of  Alex- 
andria, Washington  city,  and  Georgetown.  It  occurred  in  broad 
daylight,  an  hour  after  daybreak.  There  was  a  thick  fog,  but 
not  a  very  dense  one.  Otherwise  there  was  no  vis  major,  and 
the  collision  ought  not  to  have  happened.  If  this  collision  was 
inevitable,  then  a  total  interdict  would  have  to  be  put  upon  the 
navigation  of  the  great  river  Potomac  during  every  one  of  the 
frequent  fogs  that  come  over  it.  Undoubtedly  the  collision  was 
not  through  inevitable  accident;  it  occurred  through  fault;  and 
the  question  is.  Where  was  the  fault? 

Much  was  said  in  the  evidence  and  the  argument  about  the 
want  of  regulation  lights  on  the  Martha  Washington  and  the 
other  vessels  in  tow  of  the  Kate.  But  the  libel,  the  answer,  and 
the  testimony  concur  in  stating  that  the  collision  happened  at 
five  o'clock  in  the  morning,  and  on  the  30th  of  April.  The  alma- 
nac shows  that  this  was  just  three  minutes  before  sunrise,  and 
was  consequently  nearly  an  hour  after  daylight.  As  the  regula- 
tions do  not  require  lights  to  be  kept  up  in  daylight,  I  dismiss 
that  subject  from  consideration. 

My  own  conclusion  concurs  with  the  statement  of  Captain 
Graham,  master  of  the  Katy  Wise,  who  was  at  the  wheel  at  the 
time,  as  to  the  manner  in  which  the  collision  occurred.  The 
Katy  Wise  wad  coming  down  the  river  with  the  tide  at  the  rate 
of  eight  miles  an  hour.  On  hearing  the  Kate's  fog-signal,  or 
certainly  on  coming  in  sight  of  her,  which  was  from  thirty  to  sixty 
yards  off*,  he  ported  his  helm  in  compliance  with  the  Eighteenth 
(American)  Rule  of  Navigation.  But  he  did  not  content  himself 
with  that  manoeuvre,  which  would,  in  a  distance  of  thirty  to 
sixty  yards,  have  certainly  turned  his  prow  to  the  right,  and 
cleared  the  approaching  vessels;  the  momentum  of  the  Katy 
Wise  and  the  propelling  force  of  the  engine  giving  effect  to  the 
movement  of  the  rudder.  But  he  did  more.  He  did  just  what 
paralyzed  the  action  of  the  rudder.  He  stopped  his  engine ;  in- 
deed, his  own  testimony  is  that  he  reversed  it.     This  additional 
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action  neutralized  that  designed  to  be  secured  by  porting  his 
helm  ;  and  the  tug  losing  its  impulsion  forward^  could  obtain  no 
help  from  the  rudder  to  change  its  course;  while  the  rudder, 
caught  by  the  tide,  bore  the  prow  of  the  vessel  to  the  left  instead 
of  the  right,  and  helped  to  insure,  if  it  did  not  cause,  the  colli- 
sion which  ensued.  This  is  Captain  Graham's  own  explanation 
of  the  manner  in  which  the  collision  occurred. 

If  this  case  depended  upon  Rule  Eighteen,  the  Katy  Wise  was 
in  fault;  not,  indeed,  by  omitting  to  port  her  helm  as  required, 
but  in  doing  what  was  not  required  by  that  rule,  and  what 
defeated  its  purpose;  that  is  to  say,  in  stopping  and  probably 
reversing  the  engine,  which  the  rule  implies  must  be  kept  in 
action.  ^ 

I  say  if  this  case  turned  upon  Rule  Eighteen  the  Katy  Wise 
was  in  fault  in  doing  what  was  not  required  by  that  rule,  and 
what  defeated  its  purpose.  The  rule  not  only  requires  that  the 
helm  shall  be  ported  but  ported  effectually. 

There  is  another  rule  of  navigation  which  might  be  claimed 
to  govern  this  case,  if  the  fog  was  not  dense,  the  accident  having 
occurred  in  the  daytime.  Though  the  rule  is  not  in  the  schedule 
of  statutory  regulations,  it  is  nevertheless  universally  recognized 
by  mariners,  especially  among  navigators  of  rivers.  Where  a 
vessel  moving  down  with  the  current  meets  a  vessel  coming  up, 
the  vessel  moving  slowest  is  less  bound  to  precaution  than  the 
other.  Waging  v.  Clarke,  5  Howard,  502 ;  The  ChesteTy  3  Hag- 
gard's Ad.  316.  It  is  a  universal  rule  that  where  a  vessel  incum- 
bered with  tows,  or  otherwise  deprived  of  capacity  to  manoeuvre 
at  will,  is  met  by  a  vessel  having  no  vessels  in  tow  and  moving 
free  as  to  wind  and  tide,  the  vessel  moving  free  must  keep  out 
of  the  way  of  the  vessel  incumbered  and  trammelled.  Especially 
is  this  the  case  when  a  steamer  is  approaching  a  tug  and  her 
tows.  The  Syracuse,  9  Wallace,  676,  and  cases  there  cited. 

But  while  the  two  principles  thus  referred  to  undoubtedly 
bear  upon  the  case  at  bar,  I  do  not  think  that  they  entirely  con- 
ttol  it.  I  think  that  the  public  interests  require  that  I  should 
base  my  decision  in  the  present  case  upon  a  principle  of  more 
direct  importance  to  the  navigation  of  the  Potomac  River,  liable 
as  that  river  is  to  the  frequent  recurrence  of  such  fogs  as  that 
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which  prevailed  on  the  raorDing  of  this  collision.  I  hold  that 
the  Katy  Wise  was  in  fault  in  moving  in  such  a  manner,  as  to 
speed  and  incaution  down  the  river  on  that  morning,  that  she 
could  not  be  diverted  from  colliding  with  a  vessel  which  she 
was  meeting,  and  which  she  saw,  at  a  distance  of  thirty  or  si.^ty 
yards.  This  collision  happened  in  consequence  of  the  fact  that 
the  Katy  Wise  did  not,  within  that  distance  of  thirty  to  sixty 
yards,  pa^^s  far  enough  to  the  right  to  avoid  running  into  the 
Martha  Washington.  If  she  is  to  he  excused  for  doing  so  on 
the  score  of  inevitable  accident,  then  it  will  be  unsafe  hereafter 
for  vessels  to  move  at  all  in  the  Potomac  River  during  such  fogs 
as  that  not  extraordinary  one  which  prevailed  on  the  morning 
of  the  30th  of  April  last.  A  steamer  moving  in  a  fog  is  required 
by  law  to  go  at  such  a  moderate  rate  of  speed  as  will  place  her 
headway  under  such  easy  and  ready  command  that  she  can  be 
stopped  within  any  distance  within  which  other  vessels  may  be 
seen  by  her  lookout;  and,  going  at  a  greater  rate  of  speed  than 
this,  is  a  fault  on  her  part.  The  Calonado,  1  Brown's  Ad.  406; 
IlcCready  v.  Goldsmith,  18  Howard,  89 ;  The  Bndgeporty  7 
Blatchford,  365;  The  Pennaylvaniay  9  Blatchford,  451,  and 
numerous  other  cases. 

The  event  proved  that  the  Katy  Wise  was  moving  without  the 
caution  required  by  law,  and  was  in  fault  therein. 

I  will  sign  a  decree  of  condemnation,  and  referring  it  to  the 
commissioner  to  make  report  of  the  amount  of  damages  sustained 
by  the  libellant. 


United  States  Circuit  Court,  Eastern  District  of  Virginia,  at 

Norfolk^  August,  1879. 

The  United  States  v.  George  M.  Bain,  Jr.,  et  al. 

The  town  of  Gosport  was  sold  to  private  purchasers  by  the  State  of  Virginia, 
according  to  a  plat  of  lots  and  streets.  The  streets  were  at  right  angles 
/With  the  Elizabeth  River,  and  terminated  on  the  river.  The  law  of  Vir- 
ginia gives  title  to  riparian  owners  as  far  as  low-water  mark.  It  authorizes 
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riparian  owners  to  extend  wharves  from  the  land  to  the  channel,  provided 
navigation  be  not  thereby  obstructed.  The  United  States  became  subse- 
quent purchaijer  from  a  private  owner,  of  one  of  the  lots  of  land  in  Gosport, 
bordering  on  Elizabeth  River,  and  built  a  whai-f  out  from  its  own  lot.  and 
from  an  adjoining  lot,  to  the  channel.  One  of  the  streets  of  Gosport  (which 
is  part  of  the  tow^n  of  Portsmouth)  is  called  Randolph  Street.  The  lot  of 
the  United  States  bordered  on  this  street  from  a  foot  or  a  few  feet  above 
high -water  mark  to  low-water  mark,  and  the  Government's  wharf  is  in 
front  of  its  lot  and  on  a  line  with  the  side  of  Randolph  Street. 

The  Legislature  of  Virginia,  by  special  act,  authorized  the  town  of  Portsmouth 
to  lease  out  the  space  between  the  end  of  Randolph  Street  to  the  channel 
of  Elizabeth  River,  for  the  purpose  of  a  dock,  which  license  was  exercised 
by  the  town  by  a  lease  to  defendants,  and  a  dock  was  made  which  brings 
deep  water  from  tlie  channel  to  the  street,  and  extends  along  the  side  of 
the  wharf  of  the  United  States. 

This  dock,  being  private  property,  is  sometimes  closed  by  its  proprietors  by  a 
chain  boom,  and  the  United  States  is  thereby  sometimes  prevented  from 
using  the  side  of  its  wharf,  and  confined  to  the  use  of  its  front. 

A  bill  w:us  filed  on  behalf  of  the  United  Slates  by  the  United  States  attorney, 
praying  for  an  order  of  injunction,  restraining  the  proprietors  of  the  dock 
from  obstructing  the  United  States  in  the  use  by  its  vessels  of  the  side  of 
its  wliarf.  The  question  being  on  the  validity  of  the  act  of  the  Legislature 
of  Virginia  authorizing  the  lease  to  private  persons  of  the  space  occupied 
bv  the  dock, 

Heldf  That  the  State  had  jwwer  to  authorize  such  a  lease,  that  the  lease  wss 
valid,  and  that  the  bill  must  be  dismissed. 

L.  L.  Lewis,  United  States  Attorney,  for  the  United  States. 
W.  W.  Old,  for  the  defendants. 
In  chancery. 

Th6  bill  complains  of  the  defendants'  dock  in  front  of  Randolph 
Street,  in  Gosport,  as  an  obstruction  of  a  highway,  and  prays  for 
an  appropriate  restraining  order. 

Before  the  year  1792  the  site  of  the  town  of  Gosport  (now  a 
part  of  the  city  of  Portsmouth)  was  a  common  belonging  to  the 
State  of  Virginia.  In  that  year  the  Legislature  directed  the  site 
to  be  laid  off  for  a  town,  according  to  the  present  plan  of  streets 
and  lots,  and  the  lots  to  be  sold.  Amongst  other  lots  sold  by  the 
treasurer  of  Virginia,  on  the  occasion,  was  the  one  now  owned 
by  the  United  States,  and  mentioned  in  its  bill  of  complaint  in 
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this  cause,  which  is  in  the  use  of  its  lighthouse  establishment  as 
a  depository  for  buoys  and  materials  and  implements  of  the 
lighthouse  service. 

Nothing  is  said  in  the  act  of  the  General  Assembly  of  Vir- 
ginia, directing  the  sale  of  lots  in  Gosport,  about  water  privi- 
leges; nor  do  the  deeds  by  which  these  lots  were  conveyed  make 
mention  of  such  privileges.  The  lots  were  described  by  their 
numbers  as  laid  down  on  the  general  plat  of  the  town,  and  the 
purchasers  took  title,  as  implied  by  the  lots  being  sold  by  num- 
bei's,  in  the  plat  of  a  proposed  town.  Some  of  them,  and  amongst 
others  this  lot  of  the  United  States,  mentioned  in  the  bill  of  com- 
plaint, fronted  on  Elizabeth  River. 

The  deed  from  the  State  to  the  original  purchaser  of  this  lot 
is  not  in  evidence.  The  deed  to  the  United  States,  made  in  1870, 
gives  the  following  boundaries  :  "  Beginning  at  a  point  on  the 
south  side  of  Randolph  Street,  106  feet  4  inches  eastwardly  of 
the  east  side  of  Water  Street;  from  thence  running  southwardly, 
and  parallel  with  Water  Street,  67  feet  4  inches ;  thence  west- 
wardly,  parallel  with  Randolph  Street,  106  feet  4  inches  to  the 
east  side  of  Water  Street;  thence  southwardly  along  the  east  side 
of  Water  Street  80  feet  8  inches;  thence  eastwardly,  and  parallel 
with  Randolph  Street, to  the  Elizabeth  River;  thence  northwardly 
along  Elizabeth  River  148  feet  to  Randolph  Street;  thence  west- 
wardly,  and  along  the  south  side  of  Randolph  Street,  to  the  be- 
ginning.^' 

We  may  presume  that  all  the  deeds,  through  which  this  title 
has  come  to  the  United  States,  have  used  like  terms  of  descrip- 
tion. 

It  would  seem  from  these  terms  that  the  fee  in  half  the  streets 
did  not  pass  to  lotholders  abutting  on  them,  nor  anything  but  an 
easement  in  them. 

The  following  is  a  plan  of  the  lot  as  thus  described  in  the 
deed,  and  as  extended  by  a  wharf  from  the  shore  to,  or  near  to, 
the  port  warden's  line  in  Elizabeth  River. 

It  will  be  observed  that  the  description  of  the  lot,  by  bound- 
aries, in  the  deed,  does  not  give  the  depth  of  the  lot  measuring 
from  Water  Street  to  Elizabeth  River.    It  does  not,  by  any  terms. 
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express  or  implied,  convey  title  further  than  to  the  shore  of  Eliza- 
beth River. 

The  title  of  a  riparian  owner,  on  the  tide-waters  of  Virginia, 
extends  to  low-water  mark ;  subject,  however,  as  to  the  space  be- 
tween high  and  low  water  mark,  to  the  jus  publicum  of  all  the 
people  of  the  State,  who  are  allowed,  by  law,  the  privilege  of 
fishing,  hunting,  and  fowling  on  this  space,  and  on  the  shores  and 
beds  of  these  tide-waters.  See  sections  1  and  2,  of  chapter  62, 
of  the  Code  of  Virginia.  This  space,  and  these  beds  and  shores, 
are  subject,  also,  of  course,  to  the  usual  public  right  of  naviga- 
tion. 

But  it  is  provided  by  section  59,  of  chapter  52,  of  the  Code, 
that  any  owner  of  riparian  land  may  extend  a  wharf  into  the 
water  as  far  as  desired,  provided  that  navigation  be  not  ob- 
structed, nor  the  private  rights  of  other  persons  impaired.  As 
to  the  cities  of  Norfolk  and  Portsmouth,  it  is  provided  by  a  law 
of  the  State,  passed  February  18th,  1875,  that  "the  harbor  com- 
missioners of  these  cities  shall  have  full  power  to  regulate  and 
define  the  port  warden's  line  along  the  water-front  of  the  two 
cities,  and  the  Elizabeth  River  and  branches  thereof,  for  five 
miles  above  and  below  the  limits  of  the  said  cities;  that  they 
shall  have  power  to  fix  the  lines  along  said  rivers  within  which 
riparian  owners  may  erect  wharves,  docks,  and  other  proper  erec- 
tions and  fixtures  for  commercial  and  manufacturing  purposes ; 
that  they  shall  have  authority  to  cause  the  removal  of  any  wharf, 
dock^  wreck,  or  other  obstruction  to  navigation,  or  that  may,  in 
their  opinion,  be  injurious  to  the  harbor,  at  the  expense  of  the 
owner  or  owners,  or  the  parties  causing  the  obstructions;  pro- 
vided,  that  the  right  of  any  owner  or  owners  of  wharves,  whose 
lines  have  heretofore  been  fixed  by  authority  of  State  legislation, 
are  in  no  wise  to  be  disturbed.''  It  does  not  appear  in  evidence 
that  the  harbor  commissioners  have  ever  objected  to  the  action 
of  the  defendants  in  this  cause,  either  in  constructing  or  manag- 
ing their  dock  at  the  end  of  Randolph  Street.  Their  rights  accrued 
before  the  passage  of  the  law. 

The  United  States  has  extended  a  wharf  from  its  lot  as  de- 
scribed, out  into  the  river  to,  or  nearly  to,  the  port  warden's  line, 
as  marked  in  the  above  plat.  This  extension  is  about  170  to  175 
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feet  beyond  the  natural  shore.  It  will  be  seen  from  this  plat  that 
the  lot  of  the  United  States,  considered  as  bounded  by  low- water 
mark,  abuts  very  little,  if  any  at  all,  on  Randolph  Street ;  indeed, 
the  bill  of  complaint  alleges  that  ^^  at  the  time  the  said  lot  of 
land  was  purchased  by  the  United  States,  so  much  of  Randolph 
Street  as  forms  a  portion  of  the  boundary  of  the  said  lot  was 
covered  by  mud  and  water,  and  that  that  portion  of  it  was  after- 
wards dredged  out  by  them.''  In  fact  this  portion  was  under 
water  and  wholly  below  low- water  mark. 

In  1871  the  Legislatureof  Virginia,  by  special  act,  authorized 
the  city  of  Portsmouth,  which  includes  the  town  of  Gosport, "  to 
lease  out  for  a  term  of  years,  to  private  parties  or  corporations,  *  the 
ends  of  the  streets  running  to  Elizabeth  River,'"  with  certain 
exceptions.  By  "ends  of  streets "  is  meant  the  space  in  front  of 
streets,  extending  from  low- water  mark  out  into  the  river  to  the 
front  line  of  the  docks  and  wharves,  which  is  usually  the  port 
warden's  line. 

On  June  28th,  1875,  Bain  &  Bro.  petitioned  the  council  of  Ports- 
mouth for  a  lease  of  the  ends  of  certain  streets  in  Gosport,  adjoining 
lots  of  theirs,  for  a  term  of  twenty-five  years ;  stating  that  their 
object  was  to  open  docks  wider  than  the  streets,  by  encroaching 
upon  their  own  property,  and  of  sufficient  depth  of  water  to  ad- 
mit large  ships  to  come  in  and  load  in  them  ;  expressing  the  belief 
that  "the  proposed  improvement  would  redound  to  the  advan- 
tage of  the  city  commercially  and  financially."  By  deed,  which 
embodied  this  petition,  the  city  of  Portsmouth  did  make  the  lease 
of  the  ends  of  Randolph  and  one  or  two  other  streets  to  Bain  & 
Bro.  at  a  certain  annual  rent,  for  twenty-five  years;  and  Bain 
&  Bro.  say,  in  their  answer  in  this  cause,  that  they  "have 
converted  the  end  of  Randolph  Street  into  a  dock  with  water 
twenty-two  and  eighteen  feet  deep,  so  that  ships  and  vessels  of 
large  draft  may  lie  at  ease  in  it ;  and  that  it  has  been  made  so  by 
dredging  it  out  at  their  own  cost  and  expense,  the  space  having 
been  previously  covered  with  water,  though  not  deep." 

The  Bains  made  a  sub-lease  of  this  dock  to  O.  O.  Vanden- 
berg,  one  of  the  defendants  in  this  suit,  who  is  a  purchaser  of  tim- 
ber for  shipment  to  Europe,  and  who  uses  this  dock,  and  a  wharf 
and  shed  of  the  Bains  contiguous  to  it,  for  the  purpose  of  mooring 
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logs  and  storing  lumber  preparatory  to  shipment  abroad.  Van- 
denberg  occasionally  confines  his  logs  in  the  dock  by  means  of  a 
boom  chain  stretched  across  its  mouth.  This  boom,  during  the 
periods  when  .thus  stretched,  prevents  the  vessels  of  the  light- 
house establishment  from  entering  the  dock,  and  confines  them 
to  the  front  of  the  wharf  of  the  Government.  Vandenberg  is 
willing  to  lend,  and  has  proffered  the  key  of  the  chain  buoy  to 
the  officers  of  the  Government,  so  that  they  may  at  all  times 
enter  the  dock  and  lay  alongside  of  the  Government  wharf;  but 
these  officers  object  to  the  chain  and  logs  as  a  nuisance,  and  the 
Government  brings  this  bill  to  restrain  Vandenbecg  and  Bain  & 
Bro.  from  further  obstructing  the  use  of  the  dock,  which  the 
bill  claims  to  be  a  street  and  highway.  Before  the  lease  was 
made  by  Portsmouth  to  Bain  &  Bro.,  the  United  States  had 
expended  about  $1300  in  dredging  along  the  side  of  its  wharf  in 
this  dock.  They  made  this  expenditure  without  securing  any 
right  which  might  arise  from  so  doing,  either  from  Portsmouth 
or  Virginia. 

The  bill  charges  that  the  defendants  are  obstructing,  and  that 
they  often  entirely  close,  by  means  of  logs  and  other  impediments, 
the  entrance  to  Randolph  Street  from  the  Elizabeth  River,  so  that 
itcannot  be  used  by  the  United  States  and  the  general  publicforthe 
purposes  for  which  the  said  street  was  acquired  and  established. 
The  bill  complains  that  the  said  pretended  lease  from  the  city 
council  of  Portsmouth  is  utterly  invalid;  that  the  authorities 
of  the  said  city  had  no  power  or  authority  to  make  or  enter  into 
the  same;  and  that  no  interest  inconsistent  with  the  rights  of  the 
United  States  and  the  general  public  to  use  the  said  street  as  a 
common  highway  was  acquired  under  the  same,  and  that  no  in- 
terest inconsistent  with  such  rights  was  acquired  by  the  said  Van- 
denberg by  virtue  of  the  pretended  lease  to  him. 

The  defendants,  in  their  answer,  allege,  among  other  things, 
that  the  whole  of  said  Randolph  Street  upon  which  the  lot  of  the 
complainant  abuts,  is^now,  and  always  has  been,  so  far  as  they 
know,  covered  with  water  and  mud,  and  no  street  for  the  passage 
of  men  on  foot,  or  beast  of  burden  or  vehicles,  has  ever  in  fact 
existed  in  that  part  of  the  shore  designated  as  Randolph  Street, 
which  forms  the  boundary  of  the  complainant's  lot,  either  as 
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alleged  in  the  said  bill  or  as  laid  down  on  said  plat  filed  there- 
with ;  and  that  at  present  the  whole  of  the  space  laid  down  as 
Randolph  Street,  on  which  the  complainant's  lot  abuts,  is  a  dock 
with  water  twenty-two  and  eighteen  feet  deep  in  it,  and  the  de- 
fendants insist  generally  that  the  riparian  rights  of  complain- 
ant are  confined  to  the  front  of  their  lot  and  do  not  extend  to  the 
side  of  it. 

The  following  is  the  opinion  of  the  court  delivered  by 

HUGHES,  J. — The  principal  question  of  fact  in  the  case  is 
whether  Randolph  Street  extends  farther  than  low- water  mark. 
It  may  be  conceded  that  the  owner  of  lots  adjoining  the  streets  in 
Gosport  derived  from  the  State  of  Virginia  the  right  of  ease- 
ment in  them,  and  that  the  State  could  not  in  good  faith  take 
away  that  right  except  for  some  important  public  purpose.  But 
it  is  quite  clear  that  this  claim  upon  the  State  belongs  only  to  the 
owners  of  lots  which  abut  on  the  streets.  Does,  then,  the  lot  of 
the  United  States  abut  on  Randolph  Street?  A  street  is  a  way 
upon  land,  more  proj>erIy  a  paved  way,  lined  or  proposed  to  be 
lined  by  houses  on  each  side.  It  is  confined  to  land,  and  ends 
on  the  shore  or  bank  of  the  land  at  the  border  of  the  water.  The 
deeds  from  Virginia  to  owners  of  lots  in  Gosport  impliedly  war- 
ranted the  free  use  of  the  streets  laid  down  on  the  plat  of  the 
town,  and  did  not  warrant  the  use  of  water,  or  land  under  water 
below  low-water  mark.  When,  therefore,  the  bill  of  complaint 
itself  alleges  that  the  portion  of  Randolph  Street  bordering  upon 
the  lot  and  wharf  of  the  United  States  was  covered  by  mud  and 
water,  it  admits  that  the  street  terminated  as  a  street  at  Nev- 
ille\s  north  line,  and  does  not  reach  to  the  lot  of  the  United  States. 

We  have,  therefore,  in  this  inquiry  nothing  to  do  with  a  street ; 
nothing  to  do  with  '*  Randolph  Street  "  as  an  easement  of  the  lot 
mentioned ;  which,  as  the  bill  virtually  alleges,  ceased  to  be  a 
street  when  reaching  this  lot.  This  being  so,  it  follows  that  the 
deed  of  Virginia  to  the  purchaser  through  whom  the  United 
States  derives  title,  contained  no  warranty  of  an  easement  in 
Randolph  Street  as  a  street;  and  the  State  has  violated  no  con- 
tract in  its  act  allowing  Portsmouth  to  lease  out  "the  end  of 
Randolph  Street." 
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The  United  States  attorney  seems  to  feel  the  stress  of  this  view 
of  the  subject,  and  employs  the  term  highway  much  more  fre- 
quently than  street  in  his  argument.  lie  thereby  shifts  the  ques- 
tion into  one,  whether  the  owner  of  the  Government  lot  has  any 
right  to  the  use  of  a  tvater-way  in  front  of  Randolph  Street. 

Notwithstanding  what  has  been  said,  I  think  the  deed  implies 
that  the  lot  contains  a  strip  of  land  between  Neville's  lot  and  low- 
water  mark.  (See  plat,  p.  596.)  This  strip  is  merely  imaginary, 
if  the  language  which  has  been  quoted  from  the  deed  is  true. 

If  there  be  such  a  strip  in  fact,  however,  it  is  a  very  narrow 
one ;  and  it  is  only  the  end  of  this  very  narrow  strip  abutting  on 
the  end  of  Randolph  Street  which  can  give  to  the  owner  of  the 
lot  any  special  right  in  Randolph  Street,  and  in  the  supposed 
water-way  in  front  of  that  street.  The  right  in  the  street  is  not 
taken  away  by  the  lease  to  the  defendants.  It  is  only  the  right 
in  the  water  fronting  the  street  that  is  taken  away;  and  this 
deprivation  is  the  matter  really  complained  of  in  the  bill.  But 
there  is  no  warranty  of  the  water-way  expressed  or  implied  in  the 
deeds ;  and  the  right  of  the  complainants  in  the  water  in  front  of 
Randolph  Street  is  only  the  jiis  pvAUcum  spoken  of  in  the  books, 
which  is  the  right  of  the  public  to  use  the  public  waters  of  rivers 
and  bays  in  commerce  and  trade,  to  pass  and  repass  freely  over 
them,  and  to  enjoy  the  advantage  from  them  which  the  public 
generally  may  do,  as  distinguished  from  that  which  is  private, 
special,  and  proprietary.  This  is  the  right  which  is  taken  away 
by  the  action  of  Virginia  and  Portsmouth  in  the  lease  in  ques- 
tion; and  the  proposition  of  the  United  States  attorney,  in  his 
learned  and  elaborate  brief,  is,  that  a  State  of  this  Union  has  no 
power  to  take  away  the  right  of  the  public  to  the  general  free  use 
of  public  waters,  in  the  manner  stated. 

If  the  proposition  be  true,  the  United  States  has  itself  violated 
the  ju8  publicum  by  building  its  \vharf  in  front  of  its  lot,  for 
the  distance  of  some  175  feet  out  from  low-water  mark  into  the 
Elizal)eth  River,  which  is  a  public  highway  between  two  com- 
mercial cities. 

The  United  States  owns  the  lot  in  question  only  by  private 
tenure,  and  is  before  this  court  only  in  the  character  of  a  private 
corporation.     It  has  built  its  wharf  in  front  of  its  lot  out  into 
VOL.  III. — 88 
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the  river,  either  in  violation  of  that  jus  publicum,  upon  the  sanc- 
tity of  which  it  insists  in  its  bill,  or  else  under  the  authority  of 
a  law  of  Virginia, — section  69,  chapter  52  of  the  Code  of  Virginia. 
If  the  State  had  no  power  to  authorize  riparian  owners  to  build 
wharves  and  bulkheads  in  rivers  washing  their  lands  in  preju- 
dice of  the  jus  publicum^  then  the  United  States,  as  owner  of  its 
wharf,  is  here  in  the  character  of  a  wrongdoer,  asking  the  abate- 
ment of  an  obstruction  to  its  free  use  of  a  dock  as  owners  of  an 
adjoining  wharf  which  it  had  no  right  to  construct.  If  its  prop- 
osition is  true,  it  must  itself  go  out  of  court  as  a  trespasser  with- 
out warrant  of  law  upon  the^i^  publicum  in  Elizabeth  River. 

But  the  proposition  is  not  true.  Whatever  decisions  may  be 
found  here  and  there,  denying  in  special  cases  the  power  of  the 
States  of  the  Union  over  their  highways  and  public  waters,  the 
overwhelming  preponderance  of  authority  is  in  favor  of  this 
power.  True  that  this  power  is  qualified  by  two  provisions  of 
the  National  Constitution,  one  of  which  forbids  a  State  from  pass- 
ing any  law  impairing  the  obligation  of  con  tracts,  and  another 
of  which  gives  to  Congress  the  right  of  regulating  commerce  and 
trade  between  the  States.  With  these  restrictions,  it  is  easy  to 
show  that  the  power  exists. 

In  Willson  v.  The  Blackbird  Creek  Marsh  Company,  2  Peters, 
245,  the  State  of  Delaware  had  authorized  a  company  to  construct 
a  dam  across  the  mouth  of  a  navigable  stream  for  the  purpose,  by 
shutting  off  the  tides,  of  reclaiming  a  large  body  of  marsh  lands. 
The  owner  of  a  sail-vessel  broke  down  the  dam,  and  the  com- 
pany sued  him  for  damages.  The  plea  stated  that  the  creek  was 
navigable,  in  the  nature  of  a  highway,  in  which  the  tide  ebbed 
and  flowed,  and  denied  the  right  of  the  State  to  authorize  its 
closure  by  a  dam.  The  case  went  to  the  Supreme  Court  of  the 
United  States,  and  that  court.  Chief  Justice  Marshall  delivering 
its  opinion,  pronounced  the  law  of  the  State  to  be  valid.  The 
court  said  of  this  law  of  Delaware,  "  unless  it  come  in  conflict 
with  the  Constitution  or  a  law  of  the  United  States,  it  is  an  affair 
between  the  government  of  Delaware  and  its  citizens,  of  which 
this  court  can  take  no  cognizance."  An  examination  of  the  de- 
cision will  show  that  it  admits,  as  a  proposition  not  needing 
argument,  that  the  State  had  power  to  close  a  navigable  water 
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in  its  discretion,  and  that  this  power  could  not  be  questioned 
unless  it  was  exercised  in  conflict  with  some  positive  act  of  Con- 
gress passed  in  pursuance  ofjts  power  "to  regulate  commerce 
with  foreign  nations  and  between  the  States." 

In  the  case  of  Pennsylvania  v.  Wheelitig  Bridge  Company j  1 3 
How.  518,  the  State  of  Virginia  had  authorized  the  city  of 
Wheeling  to  build  a  bridge  across  the  Ohio  River,  and  Congress 
had  passed  laws  regulating  commerce  and  the  running  of  steam- 
boats upon  that  river.  The  city  of  Wheeling  was  building  this 
bridge,  which  was  charged  to  be  an  obstruction  to  navigation, 
and  the  judgment  of  the  court  upon  a  vast  body  of  evidence 
taken  on  that  point  was,  that  the  bridge  would,  in  point  of  fact, 
be  an  obstruction  to  the  navigation.  The  case  was  before  the 
court  twice^  At  its  first  hearing  it  decided  the  bridge  to  be  an 
obstruction,  and  forbade  the  building  of  it.  The  court  in  its  last 
decision,  speaking  of  the  first  one,  says : 

The  bridge  had  been  constructed  under  an  act  of  the  Legislature 
of  Virginia ;  and  it  was  admitted  that  the  act  conferred  full  authority 
upon  the  defendants  for  the  erection,  subject  only  to  the  power  of  Con- 
gress in  the  regulation  of  commerce.  It  was  claimed,  however,  that 
Congress  had  acted  upon  the  subject,  and  had  regulated  the  naviga- 
tion of  the  Ohio  River,  and  had  thereby  secured  to  the  public  by 
virtue  of  its  authority  the  free  and  unobstructed  use  of  the  same ; 
and  that  the  erection  of  a  bridge,  so  far  as  it  interfered  with  the  en- 
joyment of  this  use,  was  iuconsistent  with  and  in  violation  of  the 
acts  of  Congress,  and  destructive  of  the  right  derived  under  them  ; 
and  that,  to  the  extent  of  this  interference  with  the  free  navigation 
of  the  river,  the  act  of  the  Legislature  of  Virginia  afforded  no  author- 
ity or  justification. 

It  was  in  conflict  with  the  acts  of  Congress,  which  were  the  para- 
mount law.  T)iis  being  the  view  of  the  case  taken  by  a  majority  of 
the  court,  they  found  no  diffieulty  in  arriving  at  the  conclusion  that 
the  obstruction  of  the  navigation  of  the  river,  by  the  bridge,  was  a 
violation  of  the  right  secured  to  the  public  by  the  Constitution  of 
the  United  States  and  laws  of  Congress,  nor  in  applying  the  appro- 
priate remedy  in  behalf  of  the  plaintiffs. 

The  bridge  had  been  completed  before  the  first  decision  was 
rendered.  Immediately  upon  its  delivery  steps  were  taken, 
which  soon  proved  successful,  for  procuring  from  Congress  an  act 
declaring  the  bridge  a  post  road,  and  authorizing  its  owners  to 
have  and  maintain  it  at  the  height  at  which  it  stood  when  con- 
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demned  by  the  Supreme  Court.  The  bridge  was  soon  afterwards 
blown  off  by  a  hurricane,  and  an  injunction  was  obtained  from 
one  of  the  justices  of  the  Supreme  Court  forbidding  its  owners 
to  rebuild  it  at  the  original  height.  It  was  built,  nevertheles.s, 
in  contempt  of  this  order;  and  when  the  bill  of  injunction  came 
on  for  regular  hearing  the  Supreme  Court,  notwithstanding  the 
contempt,  receded  from  its  former  judgment,  on  the  ground  that 
Congress  had  legalized  the  bridge,  and  dismissed  the  bill. 

The  Supreme  Court  proceeded  in  both  cases  upon  the  "admis- 
sion that  the  act  of  the  Legislature  of  Virginia  conferred  full 
authority  upon  the  owners  of  the  bridge  for  its  erection,  subject 
only  to  the  power  of  Congress  in  the  regulation  of  commerce." 

In  the  case  of  Martin  v.  Waddell,  16  Peters,  367,  the  court 
said  (at  page  410),  through  Chief  Justice  Taney:  "When  the 
Revolution  took  place  the  people  of  each  State  became  themselves 
sovereign,  and  in  that  character  hold  the  absolute  right  to  all  their 
navigable  watere,  and  the  soils  under  them,  for  their  common 
use,  subject  only  to  the  rights  since  surrendered  by  the  Constitu- 
tion to  the  General  Government," 

In  Pollard^ 8  Lessee  v.  Hogan,  3  Howard,  230,  the  Supreme 
CoUrt  said  :  "  The  right  of  eminent  domain  over  the  shores  and 
the  soil  under  navigable  watere,  fo7*  all  municipal  purposes,  be- 
longs exclusively  to  the  States  within  their  respective  territorial 
jurisdiction,  and  they,  and  they  only,  have  the  constitutional 
power  to  exercise  it.  But  in  the  hands  of  the  States  this  power 
can  never  be  used  so  as  to  affect  the  exercise  of  any  national  right 
of  eminent  domain  or  jurisdiction  with  which  the  United  States 
have  been  invested  by  Congress." 

In  Gibbons  v.  Ogdeiiy  9  Wheaton,  1,  the  Supreme  Court  say: 
"Inspection  laws  form  a  portion  of  that  immense  mass  of  legis- 
lation which  embraces  everything  within  the  territory  of  a  State 
not  surrendered  to  the  General  Government,  all  which  can  be 
most  advantageously  exercised  by  the  States  themselves.  Inspec- 
tion laws,  quarantine  laws,  health  laws  of  every  description,  as 
well  as  laws  for  regulating  the  internal  commerce  of  a  State, 
and  those  which  respect  turnpike  roads,  ferries,  etc.,  are  compo- 
nent parts  of  this  mass." 

In  Oilman  v.  Philaddphia,  3  Wallace,  713,  the  power  of  the 
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State  of  Pennsylvania  to  authorize  the  construction  of  a  bridge 
across  the  Schuylkill  River  near  its  mouth,  which  would  en- 
tirely prevent  its  navigation  by  a  large  class  of  vessels,  was  passed 
upon.  It  was  held  that  an  act  of  the  State  Legislature  giving 
the  right  to  build  the  bridge,  notwithstanding  such  effect,  was 
valid. 

In  Conway  v.  Taylor^s  Executor'Sy  1  Black,  603,  the  Legisla- 
ture of  Kentucky  had  granted  to  a  person  owning  the  entire 
shore  abreast  of  Newport,  on  the  Ohio  River,  the  exclusive  right 
to  land  ferry -Iwats,  plying  across  the  Ohio  River,  on  that  shore. 
This  rigiit  was  assailed  as  contrary  to  the  common  right  of 
landing  there,  and  as  a  monopoly,  and  the  act  of  the  Kentucky 
Legislature  was  attacked  as  exceeding  the  powers  of  a  legislature 
of  a  State.  But  the  Supreme  Court  of  the  United  States  said  : 
"  Rights  of  commerce  give  no  authority  to  their  possessor  to  in- 
vade the  rights  of  property  ....  He  cannot  invade  the  ferry 
franchise  of  another  without  authority  from  the  holder.  The 
vitality  of  such  a  franchise  lies  in  its  exclusiveuess.  The  mo- 
ment the  right  becomes  common  the  franchise  ceases  to  exist.  It 
is  property,  and  rests  upon  the  same  principle  which  lies  at  the 

foundation  of  all  other   property There  has  now  been 

three-quarters  of  a  century  of  practical  interpretation  of  the  Con- 
stitution. During  all  that  time,  as  before  the  Constitution  had 
its  birth,  the  States  have  exercised  the  power  to  establish  and 
regulate  ferries ;  Congress  never.  We  have  sought  in  vain  for 
an  act  of  Congress  which  involves  the  exercise  of  this  power. 
That  the  authority  lies  within  the  scope  of  'that  immense  mass' 
of  undelegated  powers  which  '  are  reserved  to  the  States  respec- 
tively/ we  think  too  clear  to  admit  of  doubt.''  See  also  Fan- 
ning  v.  Gregorie,  16  How.  534.  Such  is  the  uniform  tenor  of 
all  the  utterances  of  the  Supreme  Court  on  this  subject,  in  cases 
too  numerous  to  be  cited  here. 

Similar  decisions  have  been  rendered  by  the  United  States  Cir- 
cuit Courts.  In  Spooner  v.  McConnell  et  aL,  1  Mcl.«ean,  337, 
where  the  Ohio  Legislature  had  chartered  a  canal  company,  with 
the  usual  powers,  and  the  company  was  about  to  obstruct  the 
navigation  of  the  Maumee  River  by  constructing  a  dam  in  aid 
of  the  canal,  the  court  held  that  the  act  allowing  this  proceeding 
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wafi  within  the  power  of  the  State;  and  this,  notwithstanding  an 
express  provision  of  the  Ordinance  of  1787,  that  the  navigable 
waters  of  the  Northwestern  Territory  shall  be  "  common  high- 
ways and  forever  free."  The  same  was  held  in  Palmer  v.  Cuya- 
hoga County  J  3  McLean,  226. 

In  the  case  of  The  Passaic  Bridges,  Appendix  to  3  Wallace, 
782,  the  State  of  New  Jersey  had  authorized  certain  railroad 
bridges  to  be  constructed  over  the  Passaic  River  which  entirely 
obstructed  its  navigation  by  a  large  class  of  vessels,  very  seriously 
impairing  the  commerce  of  Newark.  The  validity  of  the  act  was 
assailed  in  a  bill  praying  for  an  injunction  to  restrain  the  railroad 
company  from  erecting  the  bridges.  Judge  Grier  dismisse<l  the 
bill,  saying,  in  the  course  of  his  opinion, "  whether  a  bridge  over 
the  Passaic  will  injuriously  affect  the  harbor  of  Newaric,  is  a 
question  wliich  the  people  of  New  Jersey  can  best  determine,  and 
have  a  right  to  determine,  for  themselves.  If  the  bridge  be  an 
inconvenience  to  sloops  and  schooners  navigating  their  port,  it  is 
no  more  so  to  others  than  to  them.  I  see  no  reason  why  the  State 
of  New  Jereey,  in  the  exercise  of  her  absolute  sovereignty  over  the 
river,  may  not  stop  it  up  altogether,  and  establish  the  harbor  and 
wharves  of  Newark  at  the  mouth  of  the  river." 

There  have  been  quite  recent  cases,  involving  the  same  prin- 
ciple, in  the  Supreme  Court  of  the  United  States.  In  United 
States  V.  Fox,  1  Otto,  367,  that  court  says : 

It  is  an  established  principle  of  law  everywhere  recognized, 
arising  from  the  necessity  of  the  case,  that  the  disposition  of  immova- 
ble property,  whether  by  deed,  descent,  or  any  other  modes,  is  ex- 
clusively subject  to  the  government  within  whose  jurisdiction  the 
property  is  situated.  McCormick  v.  Sxdlivant^  10  Wheaton,  202.  The 
power  of  the  State  in  this  respect  follows  from  her  sovereignty  wittun 
her  limits f  as  to  all  matters  over  which  jurisdiction  has  not  been  ex- 
pressly- or  by  necessary  implication  transferred  to  the  General  Gov- 
ernment. 

Fox  had  devised  his  property  to  the  United  States  to  aid  in 
paying  off  the  National  debt.  The  law  of  New  York  prohibited 
devises  except  to  natural  persons.  The  Supreme  Court  held  that 
the  State  law  must  prevail,  and  that  the  United  States  could  not 
take  the  property  devised.     See  KolU  et  al.  v.  United  Siaies,  1 
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Otto,  367.  See  also  Judge  Suthei  land's  opinion  in  People  v. 
Kerr,  37  Barbour,  at  p.  412,  where  that  learned  judge,  after  an 
elaborate  review  of  the  authorities,  concludes  with  this  language : 

It  may  be  stated  as  a  well-settled  American  doctrine,  that  the 
State  letfistatures  have  unlimited  power  over  public  rights  in  a  high- 
way, and  can  obstruct,  modify,  impair,  or  extinguish  them,  as  to  any 
highway  or  portion  of  a  highway,  except  so  far  as  the  State  power  is 
qualified  by  the  commercial  clause  of  the  Constitution  of  the  United 
States,  without  making  any  compensation  to  individuals  for  result- 
ing or  consequential  damages. 

In  the  light  of  these  authorities  can  there  be  any  doubt  of  the 
power  of  tlie  State  of  Virginia  to  authorize  the  lease  of  the  space 
between  the  ends  of  the  streets  of  Portsmouth  and  the  navigrable 
channel,  to  men  of  enterprise  and  capital  willing  to  undertake 
the  expense  of  constructing  spacious  docks  capable  of  floating  the 
great  ships  of  commerce? 

The  space  between  the  land  and  the  channels  of  streams  needs 
either  to  be  wharfed  or  docked  to  fit  them  for  commerce.  Either 
the  water  must  be  deepened  by  docks,  up  to  the  land,  or  else  the 
land  must  be  extended,  by  wharves,  to  the  water  channel.  Tlie 
United  States  did  the  latter  with  its  lot  at  Gosport  by  warrant  of 
a  general  State  law.  The  defendants  here  did  the  former  by 
warrant  of  a  special  State  law.  It  was  competent  for  the  State 
to  pass  either  law,  having  "  absolute  sovereignty  over  the  river," 
and  "the  exclusive  power  over  the  shores  of  her  navigable 
streams  and  the  soil  under  their  waters." 

This  question  has  been  so  conclusively  settled  by  the  Federal 
courts  of  the  United  States  that  it  would  be  a  useless  task  to 
examine  the  decisions  of  the  State  and  of  the  English  courts 
upon  it.  Those  of  a  few  of  the  States  have  undoubtedly  denied 
this  power,  and  there  are  many  English  decisions  which  deny  a 
similar  power  to  the  king.  See  for  example  Attorney- General  v. 
Parmenter  et  aL,  10  Price,  411.  But  no  English  decisions  can 
be  found  which  deny  to  Parliament  the  absolute  power  over  this 
subject;  and  those  State  courts  which  have  denied  it  to  State 
legislatures  have  followed  the  English  precedents  which  refer 
only  to  the  king  rather  than  to  those  which  refer  to  the  Parlia- 
ment. 
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There  was  a  time  when  the  Crown  could  grant  away  to  the  sub- 
ject the  royal  demesnes  and  landed  possessions  at  pleasure ;  but  now 
by  statute  of  1  Anne,  chapter  7,  section  5,  such  royal  grants  are  pro- 
hibited, and  the  Crown  lands  cannot  be  so  aliened.  So  much,  there- 
fore, of  the  seashore  as  has  not  been  actually  aliened  by  grant,  and 
bestowed  on  lords  of  manors  and  other  subjects,  still  remains  vested 
in  the  Crown  incapable  of  alienation.  HalTs  Seashore,  p.  106.  But 
where  the  Crown  has  acted  under  the  authority  of  Parliament,  it  may 
part  with  them. — Edulgee  Byramjee,  ex  partem  5  Moore,  Privy  Coun- 
cil Cases,  294. 

The  leading  case  on  this  latter  point  is  King  v.  Smith,  Douglass, 
441,  decided  by  Lord  Mansfield.  The  law  has  been  finally  set- 
tled in  England  as  to  the  power  of  Parliament,  in  Attorney- 
General  V.  Chambers,  4  De  Gex,  McN.  and  Gordon,  206 ;  Gann 
V.  Free  Fishers  of  Whitestable,  1  House  of  Lords  Cases,  192;  and 
Duke  of  Bucckuch  v.  Metropolitan  Board  of  Works,  L.  R.,  5 
Exchequer,  221.  A  very  instructive  case  is  Railroad  Company 
V.  Stevens,  10  Am.  Law  Reg.  (N.  S.),  165;  and  in  Virginia, Pa /mer 
iSc  Kellog  V.  Tazewell,  25  Grat.  786.  See  also  Bundle  v.  Raritan 
and  Delaware  Canal  Company,  14  Howard,  80.  In  dealing  with 
the  case  at  bar,  I  am  bound  by  the  decisions  of  the  Supreme  Court 
of  the  United  States,  and,  following  them,  I  must  hold  that  the 
law  of  the  State  authorizing  the  leasing  of  the  end  of  Randolph 
Street  was  valid;  that  the  defendants  were  fully  empowered  to 
construct  a  dock  there,  and  entitled  to  the  exclusive  control  of  it; 
and  are  not  committing  a  nuisance  in  using  and  controlling  it, 
in  the  absence  of  objections  by  the  harbor  commissioners. 

Even  if  all  this  were  not  so,  the  principle  is  well  settled  that 
acts  authorized  by  law  are  not  nuisances  such  as  equity  can  relieve 
against,  and  on  that  principle  the  bill  would  not  lie,  and  the  com- 
plainant must  be  left  to  his  remedy  at  common  law.  See  People 
v.  Kerr,  37  Barbour,  N.  Y.  R.  418 ;  Georgetown  v.  Alexandria, 
12  Pet.  98 ;  Crowder  v.  Ficklin,  19  Ves.  619. 

Whatever  harm  results  from  acts  authorized  by  law  is  damnum 
abseque  injuria.  See  Weeks  on  Damnum  Absequi  Injuria, 
section  48  and  cases  there  cited,  viz..  Trustees  v.  Utica,  6  Barb. 
313;  Hatch  v.  Vermont,  2  Williams,  142;  Stoughton  v.  Staie,  5 
Wis.  291 ;  Commonwealth  v.  Reed,  34  Pennsylvania,  275 ;  Hinch^ 
m>an  v.  ,PcUterson,  2  Green,  75 ;  Samuels  v.  Mayor,  3  Sneed,  298 ; 
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Delaware  v.  Commonwealth,  60  Pennsylvania,  367 ;  Williams  v. 
New  York,  18  Barb.  222  (but  see  same  case,  16  N.  Y.  97) ;  Salton- 
stall  V.  Banker,  8  Gray,  195 ;  Mazdti  v.  New  York,  3  E.  D.  Smith, 
98;  Hartwell  v.  Armstrong,  19  Barb.  166;  Hodgkinnon  v.  Long 
Island,  4  Edw.  Ch.  411 ;  and  Parsons  v.  Travis,  1  Duer,  439. 

As  well,  therefore,  on  the  question  of  jurisdiction  as  on  the 
merits^  the  bill  must  be  dismissed. 


United  States  District  Court,  Eastei^  District  of  Virginia,  at 

Richmond,  October,  1877. 

In  RE  C.  L.  Radway,  Bankrupt. 

Where  the  State  law  allows  the  homestead  exemption  (with  certain  exceptions) 
against  any  levy  by  execution  founded  upon  "  any  demand  for  any  debt 
contracted  "  by  the  head  of  a  family : 

Held,  That  the  exemption  is  good  against  judgments  founded  upon  tort,  both 
principal  and  costs. 

Held,  also.  That  the  removal  of  a  banknipt  out  of  the  State  after  his  adjudica- 
tion in  bankruptcy,  does  not  defeat  his  right  to  the  homestead. 

In  bankruptcy. 

On  the  16th  day  of  May,  1377,  C.  L.  Radway,  being  a  resi- 
dent of  Richmond,  engaged  in  business,  a  householder,  and  the 
head  (jf  a  family,  was  sued  by  one  James  Mitchell  for  the  seduc- 
tion of  his  daughter  Laura,  and  on  May  18th  he  was  sued  by  said 
Mitchell  for  an  insult  to  his  daughter  Lucy.  Radway  being  then 
temporarily  absent  from  the  State,  attachments  were  forthwith 
issued  against  him  as  an  absconding  debtor,  and  executed  on  the 
above  dates  in  respective  suits,  upon,  among  others,  one  George 
A.  Ainslie,  who  had  in  his  possession  two  certain  notes,  executed 
by  one  J.  N.  Wilkinson,  in  part  payment  of  the  purchase- money 
of  a  house  bought  by  said  Wilkinson  from  said  Radway,  each 
dated  February  5th,  1877  ;  one  payable  sixteen  months  after  date 
for  $1098.42,  and  the  other  twenty-eight  months  after  date  for 
$1847.18,  and  held  by  Ainslie  as  collateral  security  to  indemnify 
him  from  loss  as  his  bail  in  a  criminal  proceeding  growing  out  of 
these  charges.     Pending  these  suits  and  before  judgments  were 
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rendered,  Radway,  in  conformity  with  the  4th  Rection  of  chapter 
183  of  the  Code  of  Virginia  of  1873,  claimed  the  benefit  of  the 
homestead  exemption  in  the  notes  referred  to,  in  the  hands  of 
Ainslie,  by  filing  of  record  a  homestead  deed  dated  on  the  12th 
day  of  June,  1877.  In  the  meantime  Ainslie,  holder,  and  Wilkin- 
son, maker,  appeared  before  the  court,  and  admitted  their  liability^ 
and  on  the  19th  day  of  June,  1877,  judgment  was  rendered  in 
the  first  of  the  suits  in  favor  of  the  plaintiff  against  Radway  for 
$2500,  with  interest  from  date,  and  $31.64  costs;  and  on  the  fol- 
lowing day  Radway  confessed  judgment  in  favor  of  the  plaintiff  in 
the  other  suits  for  $500,  with  interest  from  date,  and  $  1 9.08  costs ; 
and,  in  consideration  of  the  acceptance  thereof  by  the  plaintiff, 
he  released  all  errors  of  record  in  the  other  suit.  Upon  these 
judgments  executions  were  issued  June  23d,  1877,  and  were 
received  by  the  sheriff  on  the  25th  of  the  same  month,  returnable 
first  Monday  in  August,  1877. 

On  the  30th  day  of  June,  1877,  Radway  filed  his  petition  in 
bankruptcy  and  was  duly  adjudicated  a  bankrupt,  and  u[K)n  the 
foregoing  state  of  facts  applied  by  petition  for  a  homestead  ex- 
emption in  the  notes  referred  to.  The  subject  was  referred  to 
the  register,  who  reported  in  favor  of  the  validity  of  the  home- 
stead exemption  against  the  judgment,  not  only  as  to  the  princi- 
pal of  the  judgments,  but  also  the  costs,  and  in  favor  of  the  allow- 
ance of  the  exemption  to  the  bankrupt,  notwithstanding  the 
objection  that  he  had  ceased  to  be  a  resident  of  the  State.  " 

This  report  was  excepted  to  as  contrary  to  the  law  and  the  facts 
by  the  plaintiffs  in  the  two  judgments  rendered. 

Brief  for  the  Bankrupt,     James  Caskie,  and  W.  W.  Henry ,  counsel. 

The  first  question  to  be  considered  in  this  case  is  the  one  raised 
by  the  Mitchells  in  their  answer,  that  "the  claims  which  they  assert 
against  said  Radway  are  of  such  a  nature  that  said  Radway  can- 
not claim  a  homestead  as  against  them.  The  execution  under 
which  respondents  claim  is  not  issued  on  any  demand  for  any 
debt  contracted  by  said  Radway.  It  is  only  as  to  such  demands 
that  the  homestead  law  applies.  The  essence  of  this  suit  is  that 
it  is  for  a  tort,  and  it  is  in  no  sense  a  demand  for  a  debt  con- 


In  re  C.  L.  Radway,  Bankrupt.  611 


Brief  of  bankrupt's  counsel. 


tracted/'  We  will  first  direct  our  attention  to  the  above  construc- 
tion placed  upon  the  homestead  law  of  this  State,  for  the  reason 
that  if  the  foregoing  views  are  sustained,  it  will  be  unneces- 
sary to  consider  the  other  question  presented  in  said  answer. 
The  language  of  our  statute  is  that  **  every  householder  or  head 
of  a  family  shall  be  entitled  .  .  .  to  hold  exempt  from  levy,  seiz- 
ure, garnisheeing,  etc.,  issued  on  any  demand  for  any  debt  here- 
tofore or  hereafter  contracted,  his  real  and  personal  property,"  etc. 
Code  of  Virginia,  section  1,  p.  1168.  What  is  the  meanuig  of 
the  word  "  debt''  in  this  section  ?  The  general  and  usual  signifi- 
cation of  the  word  is  an  obligation  to  pay  money,  no  matter  how 
that  obligation  arose.  The  object  and  aim  of  all  homestead  laws 
are  to  afford  protection  to  the  debtor  and  family  from  the  de- 
mands of  creditors,  and  therefore  we. are  compelled  to  think 
that  the  word  "debt"  as  above  used  must  be  used  in  its  broad- 
est and  most  comprehensive  sense,  and  not  in  the  narrow  sense 
which  the  respondents  in  this  case  apply  it.  We  are  sustained  in 
maintaining  the  position  that  we  have  taken,  that  the  word  "  debt" 
as  used  in  section  1,  chapter  183,  Code  of  Virginia,  is  to  l)e  taken 
in  its  broadest  sense  by  the  language  of  section  7,  article  11,  p. 
99,  of  the  Constitution  of  this  State,  this  being  the  article  of  the 
Constitution  by  virtue  of  which  the  Legislature  enacted  the 
homestead  law.  The  language  of  that  section  is  as  follows: 
"The  provisions  of  this  article  shall  be  construed  liberally,  to 
the  end  that  all  the  intents  thereof  may  be  fully  and  perfectly 
carried  out."  Code  of  Virginia,  p.  99.  Again,  in  looking  over 
the  exceptions  enumerated  in  our  statute,  as  against  which  the 
homestead  exemption  does  not  operate,  we  fail  to  find  that  the 
judgments  of  the  respondents  in  this  case  are  embraced  in  any  of 
said  exceptions.  Another  strong  ground  for  our  construction  of 
the  word  "de6<,"  and  which  is  particularly  applicable  to  the  case 
at  bar,  is  to  be  found  in  a  late  decision  of  our  Court  of  Appeals. 
The  learned  judge  who  delivered  the  opinion,  in  s[>eaking  of  the 
policy  which  has  dictated  homestead  exemptions,  said  it  was  "  a 
policy  suggested  by  considerations  both  of  apolitical  and  a  benev- 
olent character Benevolent,  because  the 

possession  of  the  homestead  is  the  security  of  the  family  against 
the  improvidence,  the  follies,  and  the  imprudences  of  the  father 
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or  hiK^band."  Hattorf  v.  Wcllford,  JxuJge,  27  Grattan,  361-2. 
We  have  found  a  «ise  reported  from  Wisconsin  in  which  tlie  ques- 
tion was  whether  the  homestead  of  a  judgment  debtor  is  liable  to 
sale,  where  the  judgment  was  rendered  in  an  action  of  tort;  in 
this  case  it  was  decided  that  the  homestead  of  the  debtor  was  not 
liable  to  the  satisfaction  of  such  judgment,  though  the  statute  of 
the  State  used  the  words  "debt"  and  "contracted."  The  opinion 
of  the  court  was  that  "  although  there  may  be  a  technical  dis- 
tinction l)etween  'debt'  and  *  damages,'  still  the  word  'debt* 
itself  is  commonly  and  generally  used  to  describe  all  obligations 
to  pay  money,  whether  arising  from  contract  or  imposed  bylaw 
CLS  a  compensation  for  injuries.''  And  in  this  general  sense  the 
word  was  evidently  used  in  this  (Wisconsin)  statute,  and  the  word 
"contracted  "  does  not  mean  founded  upon  a  contract,  but  it  was 
used  in  its  more  general  sense  as  equivalent  to  "  incurre<l." 
Smith  V.  Oumm,  17  Wisconsin,  406;  44  111.  451;  66  N.  C. 
206.  We  also  insist  that  the  judgments  of  the  respondents  are 
debts  founded  upon  contracts,  as  used  in  our  homestead  statute, 
because  a  judgment  is  an  express  contract  of  record.  Blackstone 
says  they  are  contracts  of  the  highest  nature.  2  Blackstone 
Comm.,  465;  1  Story  on  Cont.  sec.  2.  This  rests  on  the  prin- 
ciple that  the  law  implies  a  promise  by  every  one  to  ratify  what- 
ever the  law  of  the  land  orders  or  directs  him  to  pay.  "A  great 
many  of  human  transactions  depend  upon  implied  contracts  which 
are  not  written,  but  grow  out  of  the  acts  of  the  parties."  Ogdcn 
V.  Saunders,  12  Wheaton,  341.  The  bankrupt  having  committed 
a  tort  upon  the  persons  of  the  Mitchells,  respondents,  the  law 
implies  a  contract  on  the  part  of  the  bankrupt  to  pay  the  damages 
resulting  from  the  committal  of  the  tort.  As  soon,  therefore,  as  that 
damage  is  ascertained  it  becomes  a  debt  founded  upon  a  contract. 
Hoping  that  we  have  sustained  our  position  that  a  judg- 
ment founde<l  upon  a  tort  does  not  operate  so  as  to  deprive  the 
householder  or  head  of  a  family  of  his  homestead  exemption,  we 
will  now  consider  another  question  raised  in  respondents'  answer, 
that  the  bankrupt  was  not,  on  the  16th  day  of  May,  1877,  the 
date  of  the  attachments  issued  against  his  property  upon  the  in- 
stitution of  suits  against  him  by  the  Mitchells,  respondents,  and 
is  not  now,  a  resident  of  this  State,  but  was,  and  is,  in  fact,  a  resi- 
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dent  of  Texas.  Upon  these  questions,  Register  T.  S.  Atkins, 
by  direction  of  the  court,  has  taken  evidence,  the  only  wit- 
nesses being  those  summoned  by  the  Mitchells,  respondents. 
These  depositions  conclusively  show  that  the  bankrupt  was  not  at 
the  time  of  the  issuing  of  said  attachments  nor  is  he  now  a  resident 
of  Texas.  The  bankrupt  states  in  his  testimony  that  in  February, 
1877,  he  went  to  Texas  for  the  purpose  of  seeing  the  country, 
but  that  he  had  never  decided  to  leave  this  State  and  settle  there. 
It  must  be  borne  in  mind  that  this  visit  of  the  bankrupt  was 
nearly  three  months  before  he  was  arrested  on  the  criminal  charge 
of  seduction,  and  more  than  three  months  before  the  attachments 
were  issued  against  his  estate  at  the  instance  of  the  Mitchells. 
He  was,  at  that  time,  the  agent  in  this  State  for  the  Wheeler  & 
Wilson  Manufacturing  Company,  which  agency  he  did  not  re- 
sign until  his  arrest  on  charge  of  seduction,  and  only  then  because 
he  thought  the  charges  against  him  were  of  such  a  nature  as  to 
make  it  desirable  that  he  should  resign.  In  answer  to  a  question 
from  his  own  counsel  he  stated  that  he  had  never  positively  de- 
cided to  leave  this  State.  In  response  to  a  question  as  to  his  fu- 
ture intention,  he  said  that  if  he  got  his  exemptions  he  thought 
he  would  go  into  basiness  here,  but  if  he  did  not  get  them  he 
did  not  know  what  he  would  do.  Mr.  G.  A.  Ainslie,  a  witness 
summoned  by  the  respondents,  stated  that  he  had  had  frequent 
business  relations  with  the  bankrupt,  and  that,  so  far  as  he  knows, 
the  bankrupt  had  never  left  or  intended  to  leave  the  State.  Mr. 
Robert  Alvis,  the  other  witness  examined  upon  this  subject,  tes- 
tified to  the  same  effect.  There  has  not  been  a  particle  of  evi- 
dence adduced  to  show  that  the  bankrupt  purchased  or  proposed 
to  purchase  any  property  in  the  State  of  Texas.  The  testimony 
shows  that  his  family  were  here  during  his  visit  to  Texas,  and 
are  at  the  present  time  in  this  city.  The  bankrupt  also  testifies 
that  about  two  years  ago  he  went  to  California  to  see  if  he  liked 
the  country,  and  whether  he  could  better  his  condition  by  settling 
there,  but  that  he  decided  to  remain  in  Virginia.  We  call  atten- 
tion to  the  fact  that  the  copies  of  attachment  issued  against  the 
estate  of  the  bankrupt  in  the  Mitchell  suits,  and  which  are  filed 
in  the  respondents'  answer  as  exhibits  "  A  *'  and  "  B,"  are  atr 
tacliments  issued  against  the  bankrupt,  not  as  a  non-resident,  but 
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as  a  resident  about  to  leave  the  State.  Our  law  provides  for  the 
issuing  of  attachments  against  the  estate  of  non-residents,  and 
also  against  the  estate  of  residents  about  to  leave  the  State.  The 
respondents  chose  to  issue  their  attachments  against  the  estate  of 
the  bankrupt  as  a  resident  about  to  leave  the  State,  showing  con- 
clusively that  at  that  time  they  believed  him  to  be  a  resident  of 
the  State.  The  charge  which  they  make  in  their  answer  that  he 
was  and  is  a  non-resident  was  an  afterthought,  to  the  substantia- 
tion of  which  there  is  no  evidence.  To  constitute  a  person  a  non- 
resident he  must  have  left  the  Sta>te  sine  animo  revertendL  37  111. 
73;  25  111.  221  ;  39  III.  590;  6  Allen,  510;  8  Allen,  576;  14 
Allen,  1 ;  47  N.  H.  46  ;  12  Ohio  St.  431.  As  to  what  may  be 
the  intention  of  the  bankrupt  for  the  future,  though  he  has  sig- 
nified his  intention  of  remaining  here,  we  insist  it  is  not  in  the 
province  of  the  court  to  inquire.  In  deciding  whether  the  bank- 
rupt is  entitled  to  the  homestead  exemption  the  court  has  only  to 
determine  whether  or  not  he  was,  at  the  time  of  the  filing  of  his 
petition  praying  to  be  adjudicated  a  bankrupt,  and  is  now,  a  resi- 
dent. The  evidence  conclusively  sustain  the  affirmative  of  this 
proposition.  Certainly  a  trip  to  Texas  five  months  before  bank- 
ruptcy, made  for  the  purpose  of  seeing  the  country,  the  family 
of  the  bankrupt  being  all  the  time  in  this  State,  the  bankrupt 
holding  at  the  time  the  office  of  agent  of  the  Wheeler  &  Wilson 
Manufacturing  Company,  and  his  bankruptcy  never  dreamt  of 
during  the  visit,  cannot  be  considered  to  be  a  change  of  residence. 
"  If  the  debtor  has  a  family,  his  residence  is  where  they  reside, 
although  he  may  make  temporary  sojourn  in  another  State.*' 
Stiles  v.  Lay,  9  Ala.  795. 

Now,  as  to  the  right  of  the  bankrupt  to  claim  his  homestead 
exemption  as  against  the  Mitchell  attachments  and  judgments. 
By  the  act  of  March  3d,  1873,  amendatory  of  the  Bankrupt  Act, 
it  is  provided  that 

There  shall  be  exempted  to  the  bankrupt  such  property  as  is  ex- 
empted from  levy  and  sale  upon  execution  or  other  process,  or  order 
of  any  court  by  the  laws  of  the  State  in  which  the  bankrupt  has  his 
domicile  at  the  time  of  the  commencement  of  the  proceedings  in 
bankruptcy,  to  an  amount  allowed  by  the  Constitution  and  laws  of 
each  Slate  as  existing  in  the  year  1871,  and  such  exemption  shall  be 
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valid  agaiufit  debts  contracted  before  the  adoption  and  passage  of 
such  State  Constitution  and  laws  [this  part  of  the  act  has  been  de- 
clared unconstitutional],  as  well  as  those  contracted  after  the  same, 
and  against  liens  by  judgment  or  decree  of  any  State  court,  any  de- 
cision of  any  such  court  rendered  since  the  adoption  and  passage  of 
such  Constitution  and  laws  to  the  contrary  notwithstanding. 

By  virtue  of  this  law,  then,  all  bankrupts  who  have  been  ad- 
judicated such  since  the  passage  of  the  act  of  the  Legislature  of 
Virginia,  passed  June  27th,  1870,  commonly  known  as  the  Home- 
stead Act,  are  to  be  allowed  the  exemption  provided  therein  against 
all  claims  of  creditors  created  subsequent  to  its  passage.  The  notes 
whicli  were  attached  in  the  hands  of  G.  A.  Ainslie  as  garnishee, 
and  out  of  which  the  bankrupt  claimed  his  homestead  prior  to 
the  judgments  rendered  against  him  in  the  Mitchell  suits,  are 
made  by  the  same  chapter  of  the  Code  under  which  the  attach- 
ments were  issued  proper  subjects  for  the  operation  of  the  home- 
stead exemption,  even  though  the  said  notes  were  in  the  posses- 
sion of  the  garnishee.  After  the  garnishee  has  appeared  and 
acknowledged  his  indebtedness  to  the  judgment  debtor,  the  stat- 
ute provides  that : 

The  court  may  order  hira  to  pay  the  amount  so  found  due  by  him, 
etc.,  .  .  .  provided  that  the  judgment  debtor  may  claim  that  the 
amount  so  found  due  from  the  garnishee  shall  be  exempt  from  the 
payment  of  the  debt  to  the  judgment  creditor ;  and  if  it  shall  appear 
that  the  said  judgment  debtor  has  not  claimed  and  held  as  exempt 
the  amount  of  his  homestead  in  other  property  or  thing,  then  the 
court  shall  not  render  a  judgment  for  the  amount  so  found  due  in 
favor  of  the  judgment  creditor,  except  it  be  for  the  excess  of  the 
same  over  and  above  the  homestead  exemption.  Chap.  148,  sec. 
17,  pp.  1013,  1014,  Code  of  Virginia. 

The  costs  mentioned  in  respondents'  answer  are  plaintiff's 
costs,  and  therefore  do  not  affect  the  bankrupt's  homestead  ex- 
emption, as  he  was  the  defendant  in  the  suits  in  which  they  were 
incurred.  The  Mitchell  respondents  have  utterly  failed  to  sub- 
stantiate the  charges  made  in  their  answer  that  the  bankrupt  has 
made  away  with  his  estate  with  intent  to  hinder,  delay,  and  de- 
fraud the  respondents,  that  he  refused  to  be  assessed  for  taxes  as 
a  resident  of  Virginia,  that  he  bought  a  farm  in  Texas,  that  the 
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surety  on  his  bail  bond  in  the  criminal  prosecution  demanded 
the  notes  a5  collateral,  because  he  knew  that  the  bankrupt  had 
changed  his  residence,  and  he,  the  surety,  was  apprehensive  that 
he  would  not  return,  or  that  the  bankrupt  ever  represented  him- 
self as  a  resident  of  Texas.  The  evidence  taken  conclusively 
proves  to  the  contrary. 

The  only  remaining  point  asserted  by  the  respondents'  answer 
which  now  remains  to  be  considered  is,  that  if  it  should  be  de- 
cided that  the  bankrupt  is  entitled  to  a  homestead  exemption  in 
the  notes  or  any  other  property,  even  then  he  has  but  a  usu- 
fruct therein,  which  when  exhausted  leaves  the  property  sub- 
ject to  respondents'  judgments,  and  that  the  bankrupt  cannot  be 
permitted  in  any  event  to  touch  or  handle  said  property  until  he 
has  given  bond  and  security  conditioned  to  pay  over  to  respond- 
ents respectively  their  due  proportion  thereof  when  his  home- 
stead right  therein  is  ended,  and  that  if  he  is  not  able  to  give 
bond  and  security  conditioned  as  above  then  that  the  homestead 
exemption  be  invested  in  an  interest- bearing  fund,  and  he  be 
permitted  to  receive  the  interest  so  long  as  his  homestead  claim 
exists. 

The  counsel  for  respondents  has  informed  us  that  in  support 
of  his  usufruct  proposition  he  refers  to  the  decision  of  the  Chan- 
cery Court  of  the  City  of  Richmond  in  the  case  of  Jiichardson  v. 
Butler,  reported  in  February  number  (1877)  of  Virginia  Law 
Journal,  which  decision  is  based  for  the  most  part  on  the  case  of 
Black  v.  Curran,  14  Wallace,  469.  This  last- mentioned  case  is 
from  the  State  of  Illinois,  the  statutes  of  which,  relating  to  home- 
steads, enact: 

Sec.  1.  There  shall  be  exempt  from  levy  and  forced  sale,  under 
any  process  or  order  from  any  court  in  this  State  for  debts  contracted, 
the  lot  of  ground  and  buildings  thereon^  occupied  as  a  residence  and 
owned  by  the  debtor^  being  a  householder,  etc.  Such  exemption  shall 
continue  after  the  death  of  such  householder  for  the  benefit  of  the 
widow  and  family  continuing  to  occupy  such  homestead  until  the 
youngest  child,  etc. 

Under  this  law  the  Supreme  Court  of  the  United  States  decide 
that  the  homestead  right  cannot,  in  an  absolute  sense,  be  said  to 
be  an  estate  in  the  land.     The  statutes  of  this  State  in  relation  to 
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homesteads  so  materially  differ  from  those  of  Illinois  that  a  de- 
cision under  the  laws  of  the  latter  State  cannot  be  considered  as 
authoritative  uj)on  the  laws  of  this  State.  The  1st  section  of  our 
homestead  act  reads  as  follows : 

Every  householder  or  head  of  a  family  shall,  as  provided  for  by 
the  CoDstitutioD,  be  entitled  .  .  .  to  hold  exempt  from  levy,  seizure, 
etc.,  ...  his  real  and  personal  property  or  either,  including  money 
and  debts  due  him  .  .  .  to  the  value  of  not  exceeding  $2000  to  be 
selected  by  him. — Chap.  183,  sec.  1,  pp.  1168, 1169,  Code  of  Virginia. 

It  will  be  seen  at  once  that  occupation  of  the  land  and  build- 
ings thereon  which  is  essential  to  the  right  of  homestead  in  Illin- 
ois 18  not  at  all  essential  with  us.  Our  law  gives  the  house- 
holder a  homestead  to  the  amount  of  $2000  in  any  kind  of 
property  which  he  may  have  with  no  conditions  of  occupancy. 
Under  the  statutes  of  this  State  an  estate  of  homestead  is  an  estate 
of  freehold.  It  is  a  species  of  estate  not  known  to  the  common 
law,  but  it  seems  to  have  all  the  incidents  of  a  freehold  estate, 
and  to  come  within  the  definition  given  by  elementary  writers. 
1  Bl.  Com.,  book  2,  chap,  vii,  p.  72.  It  is  an  estate  indeter- 
minable in  its  duration.  Even  in  Massachusetts,  where  occupancy 
is  one  of  the  essentials  for  the  right  of  claiming  a  homestead,  the 
homestead  right  is  regarded  as  an  estate,  and  the  Supreme  Court 
of  that  State  have  gone  so  far  in  treating  the  homestead  right  as 
an  estate  as  to  say  that  although  a  homestead  cannot  be  acquired 
except  by  a  householder  having  a  family,  yet  when  once  acquired 
and  still  occupied  by  him  it  has  been  held  not  to  be  defeated  or 
lost  by  the  death  or  absence  of  his  wife  and  children.  Doyle  v. 
Cobum,  6  Allen,  73;  12  Allen,  34.  Chief  Justice  VVaite,  in 
speaking  of  the  interest  of  the  householder  in  his  homestead  ex- 
emption, says : 

The  object  was  to  give  the  householder /a// potoer  and  control  over 
his  property ;  to  permit  him  to  use  it  in  such  manner  as  iu  his  judg- 
ment would  best  promote  the  interest  of  himself  and  family,  and,  if 
he  had  not  by  some  voluntary  act  of  his  own  deprived  himself  of  the 
right,  to  allow  him  to  select  and  hold  a  certain  specified  amount,  not 
description  of  property,  free  from  the  process  of  law  to  enforce  the 
payment  of  his  debt*. — In  re  Solomon^  2  Hughes,  164,  and  S.  C,  10 
National  Bankrupt  Reg.  Reports,  p.  13. 
VOL.  III.— 89 
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This  decision  was  made  in  this  circuit,  and  therefore  should 
have  great  weight  in  the  consideration  of  this  case.  That  the 
bankrupt  is  entitled  to  his  $500  exemption  we  suppose  will  not 
be  denied,  and  we,  therefore,  hope  it  will  be  given  him  out  of 
such  of  his  property  out  of  which  he  has  not  claimed  the  home- 
stead exemption. 

Brief  of  Mr.  John  8.   Wise,  for  the  creditors  opposing  tlie 

exemption. 

By  the  terms  of  our  Constitution  and  laws,  from  motives  of 
public  policy  and  humanity,  exemptions  are  made.  They  are  of 
two  classes.  One  class  of  exemptions  was  made  by  law,  without 
any  constitutional  requirement ;  the  other  is  pursuant  to  consti- 
tutional requirement,  "  in  addition  to  the  articles  now  exempt," 
as  the  Constitution  expresses  it.  I  propose  to  look  at  those  two 
exemption  laws,  their  language,  their  reason,  their  spirit,  etc. 

In  the  year  1866  an  act  was  passed  by  the  Virginia  Legisla- 
ture as  follows :  *'  In  case  of  a  husband,  parent,  or  other  person 
who  is  a  housekeeper  and  head  of  a  family,  there  shall  be  exempt 
from  disti^ess  or  levy  the  following  articles,"  etc.  Under  this,  the 
family  bible,  pictures,  books,  a  pew  in  church,  cemetery  lot, 
wearing  apparel,  beds,  stoves,  a  cow,  horse,  household  articles, 
farming  utensils,  sewing  machine,  etc.  Code  1873,  p.  476. 
This  law  was  merely  a  re-enactment  of  the  laws  which  had  ex- 
isted from  the  beginning  of  our  government.  It  was  founded 
on  the  necessities  of  society — not  only  on  Christian  charity,  which 
forbade  any  creature  in  the  community  from  being  stripped  ab- 
solutely and  left  to  starve,  but  from  a  public  policy  opposed  to 
having  paupers  left  as  a  charge  upon  the  public;  for  every  hu- 
mane government  ought  to  support  its  paupers.  Our  law- 
makers knew  this.  They  knew  that  a  certain  modicum  of 
property  was  absolutely  necessary  to  the  meanest  mortal  in  the 
community  who  was  head  of  a  family,  and  who  owned  it. 
Wherefore,  recognizing  this,  they  passed  a  law  declaring,  as 
above,  that  such  should  be  "exempt  from  distress  or  levy." 
There  could  be  no  question  as  to  the  policy  or  language  of  this 
law.  The  policy  was  plain,  the  language  plainer, — "exempt 
from  distress  or  levi//' — the  largest  words  of  their  kind,  embracing 
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every  class  of  judicial  seizure,  unqualified  by  any  conjunctive 
phrase.  The  unfortunate  debtor,  the  derelict  tenant,  the  seducer, 
the  slanderer,  the  blackguard — none  were  too  unfortunate,  none 
too  bad  to  be  entitled  to  exemption  from  distress  or  levy  to  the 
above  extent.  The  reasons  for  this  exemption  are  too  obvious 
for  argument.  That  it  is  good  as  against  any  levy  is  too  plain 
for  argument.  That  the  provision  is  just  is  equally  apparent. 
When  the  fraraers  of  our  Constitution  began  their  labors  they 
had  the  above  exemption  law  before  them.  By  reference  to  the 
Journal  of  Debates  of  that  convention  it  will  be  seen  that 
Charles  H.  Porter,  a  New  Yorker,  presented  the  draft  of  the 
proposed  homestead.  By  reference  to  the  Acts  of  Assembly  of 
New  York  (Lawsof  New  York  of  1850,  p.  499,  ch.  260),  it  will  be 
seen  that  the  N«w  York  law  reads :  "  In  addition  to  the  property 
now  exempt  by  law  from  sale  under  execution,  there  shall  be 
exempt  by  law  from  sale  on  execution  for  debts  hereafter  con- 
tracted," etc.  By  reference  to  the  decisions  of  New  York  it  will 
be  seen  that  long  before  our  convention  acted  the  meaning  of 
the  above,  language  had  been  construed  by  the  courts  of  New 
York  as  follows  :  "  The  homestead  exemption  act  does  not  con- 
template the  exemption  of  a  homestead  from  sale  on  execution 
issued  under  judgment  for  cause  of  action  sounding  in  tort." 
Laihrop  v.  Singer,  89  Barb.  396.  So  that  when  our  conven- 
tion passed  its  homestead  provision  it  not  only  had  before  it  an 
exemption  law  of  its  own  which  exempted  certain  articles  from 
all  levies;  it  not  only  had  the  New  York  statute,  the  language  of 
which  had  been  construed  as  exempting  from  debts  contracted, 
not  from  debts  in  tort,  but  it  had  the  statutes  of  other  States  be- 
fore it  which  had  been  construed  as  giving  a  homestead  good 
against  torts.  Thus,  for  example,  the  Wisconsin  statutes  then 
in  existence  read  (Revised  Statutes  Wisconsin,  1849,  ch.  102, 
sec.  51,  etc.) :  "  A  homestead  ....  shall  not  be  subjected  to 
forced  sale  on  execution  or  any  other  final  process  from  a  court, 
for  any  debt  or  liability  contracted,"  etc.  And  that  statute,  as 
well  as  the  Illinois  statute,  had  been  followed  by  others,  giving 
the  wife  such  an  interest  in  the  homestead  that  she  acquired  a 
joint  estate.  The  Legislatures  of  those  States  had  declared  it  to 
be  the  purpose  of  the  statutes  to  prevent  any  alienation  or  change 
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of  any  kind  upon  the  homestead  save  by  the  joint  act  of  the  hus- 
band and  wife.  As  a  consequence  these  statutes,  so  different  in 
their  language  and  in  their  frame  from  the  New  York  statute, 
had  been  construed  by  the  courts  of  Wisconsin  and  Illinois. 
The  Wisconsin  statute  was  held  to  give  a  homestead  as  against  a 
tort  on  the  ground  that  "the  word  ^  liabilitt/, \\scd  in  conjunction 
with  the  word  debt,  is  broad  enough  to  include  all  claims, 
whether  founded  on  tort  or  contract,"  and  on  the  further  ground 
that  the  statute  "  intends  to  protect  the  family  of  the  debtor  as 
well  as  himself,  and  he  is  prohibited  even  from  alienating  with- 
out the  wife's  consent.''  Smith  v.  OmanSy  17  Wis.  394.  And 
in  Illinois,  construing  the  statute  of  that  State,  which  reads: 
"  From  levy  and  forced  sale,  under  any  process  or  order  .... 
for  debts  co/iiroefec?,"  etc.,  the  claim  being  on  a  slander  judgment, 
the  Court  of  Appeals  said  pointblank  that  the  case  did  not  fall 
witliin  the  terms  above  quoted,  but  relied  on  a  law  of  1857,  subse- 
quently passed,  the  like  of  which  is  neither  in  New  York  nor 
Virginia,  to  justify  their  judgment.  I  refer  to  Conroy  v.  SvUi- 
van,  44  Illinois  R.,  in  which  case  it  was  said:  "It  is  true  this 
case  does  not  fall  within  the  actual  terms  of  the  homestead  act  of 
1851  (quoting  it  as  above).  The  judgment  in  this  case  was  not 
strictly  a  *debt  contracted,'  but  the  law  of  1857  declared  it  to 
be  the  object  of  the  Legislature  to  prevent  the  alienation  of  the 
homestead  in  any  case,  except  by  die  consent  of  the  wife.^'  Loomis 
V.  Gerson,  62  111.  11. 

At  the  time  of  this  constitutional  exemption,  the  meaning  of 
such  words  as  were  used  had  also  been  construed  in  Georgia. 
By  a  law  of  1851  (Cobb's  Digest  of  Laws  of  Georgia  of  1851,389), 
"  Every  w'hite  citizen  of  this  State,  male  or  female,  being  the 
head  of  a  family,  shall  be  entitled  to  own,  hold,  and  possess,  free 
and  exempt  from  levy  and  sale  by  virtue  of  any  judgment,  order, 
or  decree  of  any  court  of  law  or  equity  in  this  State,  founded 
on  any  contracts  made  after  the  1st  of  May  next,  or  any  pro- 
cess emanating  from  the  same,"  twenty  acres  of  land,  etc.  In 
Davis  V.  Henson,  29  Georgia,  345,  the  exemption  was  declared 
to  apply  only  to  judgments  founded  on  contract,  and  not  to  those 
founded  on  torts. 

Now,  not  only  were  these  various  decisions  before  our  framers, 
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but  ill  Pennsylvania  it  had  been  decided  {Kenyon  v.  Gould,  61 
Pa.  292):  "  No  exemption  under  an  execution  on  judgment  in  ac- 
tion ex  delicto  is  allowable  to  the  defendant  under  Pennsylvania 
act  of  April  9th,  1849," — an  act  using  words  identical  with  the 
New  York  act.  See  also  Commonwealth  v.  Dougheiiyy  8  Phil.  366. 

These  were  the  lights  before  the  fraraers  of  our  Constitution 
when  they  acted,  for  neither  the  law  nor  the  decision  in  North 
Carolina  were  then  in  existence.  With  such  laws  and  such  de- 
cisions before  them,  they  proceeded  at  the  instance  of  a  New 
Yorker  to  enact  a  law  as  follows :  "  Every  householder  or  head 
of  a  family  shall  be  entitled,  in  addition  to  the  articles  now  ex- 
empt from  levy  or  distress  for  rent,  to  hold  exempt  from  levy, 
seizure,  garnisheeing,  or  sale  under  any  execution,  order,  or  other 
process  issued  on  any  demand  for  any  debt  heretofore  or  here- 
after contracted,"  etc.  Constitution  of  Virginia,  art.  11,  sec.  1. 
Was  that  law  framed  on  the  Wisconsin,  the  Illinois,  or  the  New 
York  statute?     Let  us  compare  them  : 

Wisconsin. — A  homestead  "  shall  not  be  subject  to  forced  sale 
on  execution  or  any  other  final  process  from  a  court  for  any  debt 
or  liability j^  etc. 

Illinois. — "  From  levy  and  forced  sale  under  any  process  or 
order  ....  for  debts  contracted,"  etc.  Speaking  of  slander,  the 
Court  of  Appeals  says :  "  It  is  true  this  ease  does  not  fiill  within 
the  actual  terms  of  the  act  of  44  111.  451,  62  111.  11,  and  invokes 
another  statute  to  aid  it," — such  as  we  have  not. 

New  York. — "  In  addition  to  the  (property)  now  exempt  (by 
law)  from  sale  (under  execution)  (there  shall  be)  exempt  by  law 
from  sale  on  execution  for  debts  hereafter  contracted,"  etc. 

Virginia. — "In  addition  to  the  (articles)  now  ex- 
empt from  (levy  or  distress  for  rent)  (to  hold)  exempt  from  (levy, 
seizure,  garnisheeing,  or)  sale,  under  any  execution  (order  or  other 
process  issued  on  anyden)and)for  (any)  debt  (heretofore  or)  here- 
after contracted,"  etc; 

Can  there  be  any  doubt  that  the  New  York  statute  was  be- 
fore the  draftsman  of  that  law  ?  Can  there  be  any  doubt  that 
our  law  uses  the  same  guarded  language  as  the  New  York  stat- 
ute? Can  we  presume  that  when  as  to  the  poor  debtor's  ex- 
emption our  lawmakers  gave  an  exemption  against  all  /erics, and 
used  the  restricted  language  above  set  out  as  to  homestead  claim- 
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ants,  they  were  ignorant  of  the  restricted  interpretations  placed 
on  the  statute  they  were  copying?  I  think  not.  The* mind  of 
any  sensible  man  must  have  been  drawn  to  the  difference  in  lan- 
guage between  the  two  enactments.  In  Schmtton  v.  Kilmery  8 
Howard's  Practice  Reports,  527,  this  very  distinction  had  been 
pointed  out.  The  learned  judge  there  refers  to  the  difference  of 
the  language  used  in  the  New  York  statute  in  exempting  the 
few  household  articles /rom  levy  under  any  executimiy  and  that  of 
the  homestead  law  restricting  the  exemption  to  executions  for 
debts  contracted.  Lathrop  v.  Singer,  39  Barb.  399.  "  There  is 
no  language  to  be  found  in  the  act  indicating  an  intention  to  ex- 
empt from  sale  any  property  on  judgments  except  for  debts  con- 
tracted. If  the  intention  had  been  to  extend  the  exemption  to 
sales  under  all  judgments  recovered,  it  would  have  been  quite 
easy  to  have  expressed  it,  and  it  is  most  likely  if  that  had  been 
the  intention  that  it  would  have  been  so  expressed  in  the  act. 
The  omission  to  do  so,  and  the  limitations  in  words  to  debts  con- 
tracted, afford  pregnant  evidence  that  the-  Legislature  did  not 
intend  to  extend  its  operation  beyond  the  case  expressed." 

If  this  reasoning  was  good  as  to  the  New  York  legislation,  it 
seems  to  me  tenfold  strong  as  to  the  Virginia  legislation  framed 
on  this  statute,  and  in  the  full  glare  of  these  interpretative  de- 
cisions. 

That  our  statute  is  not  framed  on  the  Wisconsin  statute  is 
palpable  from  the  omission  of  the  word  "  liability."  That  it 
is  not  analogous  either  to  the  Wisconsin  or  Illinois  statutes  in 
the  joint  interest  it  creates  in  the  wife,  seems  settled  by  the 
decision  of  the  Chief  Justice  in  the  Solomon  Case,  2  Hughes, 
164.  For  whereas  in  both  those  States  it  has  been  expressly 
pronounced  that  nothing  but  the  joint  act  of  husband  and  wife 
could  affect  the  homestead,  whether  it  be  in  tort  or  contract; 
whereas  the  hbmestead  in  those  States  has  been  adjudged  thus : 
"  He  cannot  deprive  them  of  the  right  to  it  without  the  con- 
sent of  the  wife,  either  by  his  contracts  or  torts.  In  the  light 
of  both  these  laws  (f.  e.,  original  homestead  law  and  the  act  of 
1857,  declaring  it  to  be  the  object  of  the  Ijcgislature  to  prevent 
alienation  of  the  homestead  in  any  case,  except  by  the  consent  of 
the  wife),  the  Supreme  Courts  held  it  was  the  evident  intent  of 
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the  Legislature  to  protect  the  homestead  as  a  shelter  for  the  wife 
and  children,  independently  of  any  act  of  the  husband."  The 
learned  Chief  Justice,  like  the  Supreme  Courts  of  New  York, 
Pennsylvania,  and  Georgia,  has  viewed  our  statute  in  quite  a 
different  light.  In  the  Solomon  Case,  Chief  Justice  Waite  con- 
strues our  statute  thus :  "  The  Constitution  grants  the  exemption 
as  a  privilege  to  the  householder."  "It  declares  that  he  shall 
be  entitled  to  hold  property  to  be  selected  by  him."  "The 
privilege,  so  far  as  it  is  given  by  the  Constitution,  is  personal  to 
the  householder.  The  lang^nage  is  '  to  be  selected  by  him,'  .  .  . 
If  he  can  waive  at  all,  it  seems  to  us  it  follows  necessarily  that 
for  a  good  consideration  he  may  make  a  contract  to  waive  such  as 
the  courts  will  enforce."  ..."  It  was  to  remain  entirely  under 
his  personal  control,  to  be  dealt  with  in  such  manner  as  he  saw 
fit."*  The  result  of  this  decision  is,  that  our  statute  is  nothing 
whatever  like  those  of  Wisconsin  and  Illinois,  for  any  husband 
here,  by  giving  notes  with  homestead  waiver,  can  deprive  his 
wife  of  her  last  dollar  of  homestead.  The  law  permits  him,  with- 
out one  syllable  with  her,  to  beggar  her  by  his  contracts ;  he  may 
raise  money  on  homestead  waiving  notes,  wallow  in  drunkenness, 
reek  in  debauchery  before  her  eyes.  With  the  proceeds  of  his  notes 
the  creditor  may  drive  her  and  her  helpless  children  out — that 
voluntary  creditor,  who  chose  to  trust  him,  knowing  what  misery 
would  ensue.  Yet  it  is  pretended  that  while  his  wife  is  at  the 
mercy  of  a  brute's  contracts,  made  with  a  voluntary  creditor, — it 
may  be  against  her  tears  and  protests, — an  involuntary  victim  of 
the  husband's  tort  has  no  redress  because  of  the  wife's  rights.  If 
this  be  law,  God  help  the  victim.  The  logic  of  the  law  is  the 
license  of  the  libertine.  I  may  be  a  seducer,  a  slanderer;  I  may 
beat,  maim,  and  debauch  with  impunity;  I  may  insult  the  law, 
and  wrong  my  neighbor,  and  violate  every  domestic  tie  and  oath 
with  impunity,  for,  when  called  on  to  pay,  I  invoke  the  shield  of 
the  law  and  the  sanctity  of  the  hearthstone  as  good  against  my 


*  Our  own  Court  of  Appeals  has  also  sustained  this  view  by  a  decision  ren- 
dered since  this  argument  was  written,  to  wit :  Virginia  Law  Journal,  Feb- 
ruary, 1878,  Read  v.  Union  Bank,  e/c,  p.  77  ;  Whiteacre,  Sheriff,  v.  Rector 
and  Wife,  p.  104. 
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torts.  Tsot  for  the  benefit  of  the  community,  for  that  I  despise. 
Not  for  the  benefit  of  my  wife,  for  her  I  have  wronged ;  but  for 
the  benefit  of  myself.  For  after  pleading  her  claim  against  my 
torts,  I  can  take  the  last  penny  of  it  independent  of  her  and  my 
victims,  by  homestead  waiving  notes  superior  to  both  the  claims, 
with  the  proceeds  of  which  to  pursue  my  debaucheries. 

It  is  argued  that,  because  certain  classes  of  claims  are  excepted 
from  the  operations  of  the  homestead  exemption,  therefore  all 
claims  not  specified,  of  whatsoever  character,  are  barred.  The 
answer  to  that  is  very  simple.  As  ijjie  claims  against  which  the 
homestead  is  declared  good  are  all  declared  to  be  demands  for 
"  debts  .  .  .  contracted,"  so  the  exceptions  specified  are  confined 
to  the  class  of  liabilities  which  sound  in  contract.  Read  the  ex- 
ceptions: 1st.  Purchase-money;  2d.  Laborer's  services ;  3d.  Fi- 
duciaries; 4th.  Taxes,  etc.;  5th.  Rent;  6th.  Taxable  fees.  Every 
one  sounding  in  contract.  Is  it  possible  that  no  tort  was  held  by 
our  lawgivers  as  entitled  to  the  dignity  of  laborer's  services  or 
officer's  fees  ?  Is  it  possible  that  if  I  seduce  the  daughter  of  a 
clerk,  in  whose  court  I  have  a  case,  he  can  recover  his  clerk's 
fees  out  of  my  homestead,  but  not  the  damages  done  to  his  family 
or  his  honor?  Is  it  possible  that  while  the  law  protects  my  wife 
from  the  "  imprudence"  of  my  being  a  seducer,  it  does  not  pro- 
tect her  from  my  imprudence  in  running  up  an  immense  bill  of 
officer's  fees  in  fruitless  litigation  ?  Is  it  possible  that  if  I  seduce 
my  servant  girl,  she  can  claim  her  wages  out  of  my  homestead, 
but  not  the  damages  for  her  loss  of  virtue  ?  If  this  be  law,  then 
it  is  an  outrage  and  a  mockery.  Yet  the  construction,  based  on 
the  argument  from  these  exceptions,  leads  to  these  absurd  results. 

The  language  of  our  Court  of  Appeals  is  quoted  in  which  it  is 
said  that  the  law  springs  from  reasons  "benevolent,  becauvse  the 
possession  of  the  homestead  is  the  security  of  the  family  against  the 
improvidence,  the  follies,  and  the  imprudences  of  the  father  or  hus- 
band." The  word  imprudences  is  doubtless  thought  to  apply  to 
torts.  Those  familiar  with  the  rugged  Anglo-Saxon  of  our  Court 
of  Appeals  well  know  that  it  does  not  use  such  term  as  "  follies  or 
imprudences"  in  referring  to  injuries,  wrongs,  or  crimes.  If  that 
court  were  referring  to  seduction  or  to  lewd  insult,  it  would  not 
characterize  them  as  "  follies  or  imprudences."  Follies  and  impru- 
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dences  in  business  may  be  very  proper  subjects  for  the  homestead 
to  operate  upon,  but  to  assume  that  the  words  "execution  issued 
on  any  demand  for  any  debt  contracted/'  nieans^  in  effect,  "exe- 
cution on  any  demand  for  liabilities  incurred,"  is  not  only  to  pre- 
sume the  convention  ignorant  of  the  statute  they  copied  and  its  con- 
struction, and  that  it  used  different  language  in  the  two  exemption 
laws  without  meaning  differently,  but  is  to  import  a  sense  differ- 
ent from  the  ordinary  acceptation  of  the  words  used  ;  to  import 
words  and  statutes  which  are  lacking,  and  which  were  confessedly 
essential  to  the  construction  given  the  Illinois  and  Wisconsin 
laws. 

The  concluding  section  of  the  law,  which  calls  for  a  liberal 
construction,  is  invoked.  Be  it  so.  But  liberality  does  not  mean 
license.  No  liberality  can  justify  the  interpolation  of  words  not 
used,  or  make  an  execution,  issued  "  on  a  demand  for  a  debt  con- 
tracted'^ one  issued  "on  a  demand  for  a  liability  for  a  tort."  As 
was  said  by  Chief  Justice  Pearson,  in  his  dissenting  opinion  in 
the  case  of  Dellinger  v.  Tweed,  66  N.  C.  214,  "Such  a  con- 
struction not  only  makes  the  remedy  greater  than  the  mischief, 
but  instead  of  providing  a  home  and  subsistence  for  unfortunate 
debtors,  grants  impunity  to  wilful  wrongdoers." 

It  is  not  only  an  impunity  to  the  wrongdoer,  for  in  nine  cases 
out  of  ten  it  takes  away  the  civil  remedy  of  the  injured  party 
entirely;  but  thereby  destroys  the  civil  remedy  of  the  injured 
parties,  and  depriving  them  of  any  other  mode  of  redress,  pro- 
vokes a  breach  of  the  peace.  There  is  no  public  punishment  pro- 
vided for  such  wrongs.  If  the  homestead  right  be  upheld  as 
against  them,  there  is  no  private  mode  of  redress,  and  violence 
and  breach  of  the  peace  is  invited.  It  is  not  like  the  case  of  con- 
tract. No  one  is  obliged,  unless  he  chooses,  to  trust  any  one 
hereafter  so  as  to'  become  his  creditor  by  contract;  but  how  can 
a  man  prevent  slander  or  seduction  if  he  has  no  mode  of  recover- 
ing damages?  We  have  no  public  remedy  for  such ;  and,  in  the 
absence  of  such,  I  cannot  believe  the  Constitution  intended  to  put 
every  one  at  the  mercy  of  the  vicious  and  ill-disposed. 

It  is  no  answer  to  these  overwhelming  reasons  to  plead  the  vi- 
carious sufferings  of  the  wife  and  family.  The  public  interest  in 
the  suppression  of  torts,  and  providing  civil  remedies  to  the  out- 
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rageil  and  oppressed,  which  will  keep  them  from  resorting  to  vio- 
lence, overrides  the  humane  feeling  towards  private  individuals. 
The  sufferings  which  they  may  entail  on  those  around  them  often 
operate  more  powerfully  to  deter  men  from  crime  than  any  moral 
or  social  obligation,  and  it  would  be  a  strange  state  of  law  which 
allowed  a  husband  to  leave  his  wife  penniless  by  his  contracts, 
but  gave  no  redress  to  a  person  who  involuntarily  became  his 
creditor,  by  his  wrong,  and  yet  permitted  the  husband,  while 
holding  his  injured  victim  off  with  one  hand,  to  squander  the 
property  with  the  other,  in  spite  of  and  in  defiance  of  the  claims 
of  the  law. 

It  is  impossible  to  believe  that  the  political  reasons  referred  to 
as  prompting  the  homestead  apply  to  a  case  like  this.  Can  it  be 
conceived  that  any  public  policy  dictates  fostering  a  race  of  "  tort- 
feasors^' in  the  community?  Is  the  homestead  intended  to  be 
the  asylum  of  the  violent?  Is  immunity  from  responsibility  for 
violence  calculated  "  to  foster  views  of  manly  independence  in 
the  citizen  ?"  Does  the  knowledge  that  a  man  may  seduce,  slan- 
der, beat,  cheat,  or  do  any  tort  he  chooses,  and  be  utterly  irrespon- 
sible, unless  he  owns  over  $2000,  '^  tend  to  the  settlement  of  a 
country  by  inviting  immigration,  and  by  holding  out  induce- 
ments to  the  improvement  of  property?"  I  rather  think  not.  It 
is  absolutely  ludicrous  to  read  the  reasons  assigned  for  allowing 
the  homestead,  and  compare  them  with  the  results  arising  from 
holding  it  good  against  torts.  To  adopt  such  a  construction  is 
to  restore  the  old-time  shot-gun  policy  to  a  State  as  the  only  hope 
of  redress.  The  reasons  for  a  homestead  to  unfortunate  debtors  is 
very  good,  but  totally  inapplicable  as  applied  to  tortfeasors. 

There  can  be  no  doubt  that  our  lawmakers  used  the  words 
"  debts  contracted  "  advisedly,  and  with  full  knowledge  of  their  re- 
stricted meaning.  All  through  the  Code  the  distinction  between 
debts  contracted  and  torts  is  referred  to,  and  wherever  both  are 
involved  both  referred  to.  Thus  in  chapter  148,  section  2,  p. 
1009,  an  attachment  is  allowed  for  the  recovery  of  any  claim  "or 
damages  for  any  wrong."  Can  it  be  believed  that  if  our  framers 
intended  the  homestead  to  cover  "  damages  for  any  wrong  "  they 
would  have  failed  to  express  it? 

Lord  Mansfield  was  very  fond  of  saying  that  the  plea  of 
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infancy  was  given  as  a  shield  and  not  to  be  used  as  a  sword.  So 
of  this  homestead  law.  It  was  passed  for  the  protection  of  the 
unfortunate,  but  not  of  the  vicious. 

I  nearly  omitted  to  refer  to  the  decision  upon  the  Constitution 
of  North  Carolina,  in  Ddlinger  v.  Tweed,  66  N.  C.  214.  That  de- 
cision was  rendered  by  three  judges  against  two,  and  the  two  in  the 
minority  were  Chief  Justice  Person  and  Rodman,  J.,  the  former 
by  far  the  ablest  member  of  the  court.  Judge  Pearson's  opinion 
is  one  of  the  most  lucid  and  cogent  I  know  upon  this  subject. 
But  the  language  of  the  North  Carolina  statute  is  diflFerent  from 
ours.  "Section  2.  Every  homestead  .  .  .  not  exceeding  in  value 
$1000  .  .  .  shall  be  exempt  from  sale  under  execution,  or  other 
final  process  obtained  on  any  debt''  I  do  not  think  the  decision 
was  right  even  upon  this  language.  Still  the  language  is  not  as 
strong  as  ours,  for  "  debt  contracted ''  is  a  smaller  term  than 
"  debt." 

The  brief  contained  also  paragraphs  raising  other  objections 
to  the  exemption. 

Brief  of  James  Caskie,  bankrupt's  counsel,  in  reply. 

The  counsel  for  the  Mitchells  in  his  note  yields  the  point  made 
in  his  answer  in  response  to  the  bankrupt's  petition,  that  the 
bankrupt  is  not,  in  fact,  a  citizen  of  this  State,  and  therefore  can- 
not claim  the  homestead  exemption.     He  says : 

It  is  conceded  that  whatever  his  intentions  were,  he  did  not,  in 
point  of  fact,  effectuate  tbem  so  as  to  lose  his  citizenship.  The  evi- 
dence fails  to  show  that  he,  in  point  of  fact,  did  abandon  his  resi- 
dence in  Virginia,  whatever  were  his  intentions,  or  whatever  they 
are  now. 

This  much  being  conceded,  it  only  remains  for  us  to  discuss 
the  question  whether  the  homestead  exemption  can  be  claimed 
as  against  a  judgment  for  a  tort,  and,  if  so,  in  what  manner  the 
homestead  is  to  be  held.  We  discussed  these  questions  at  length 
in  our  first  note,  and  therefore  will  have  but  little  to  say  in 
regard  to  them  at  this  time.  Before  proceeding  to  answer  the 
tort  and  tisufruct  propositions  of  the  counsel  for  the  Mitch- 
ells, we  must  notice  some  of  the  pleadings  and  evidence  in  this 
case  as  stated  by  him.  The  counsel  quotes  the  evidence  of  the 
bankrupt  and  his  wife  to  prove  that  their  present  intention  is  to 
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leave  the  State.  We  deny,  that  their  evidence  shows  any  such 
intention.  But  even  if  it  does  show  such  an  intention,  we  insist 
that  all  evidence  in  this  regard  is  not  admissible,  and  that  it  is 
not  in  the  province  of  the  court  to  inquire  into  the  present  inten- 
tion of  the  bankrupt  in  regard  to  leaving  the  State.  In  support 
of  this  proposition  we  refer  to  the  following  decision  made  in  this 
State : 

The  court  is  further  of  the  opinion  that  the  Circuit  Court  did  not 
err  in  excluding  evidence  of  defendant's  intention  and  declaration  as 
to  leaving  the  State  since  the  date  of  the  attachment.  The  fact  in 
controversy  is  the  existence  at  the  time  of  suing  out  the  attachment 
of  an  intention  on  the  part  of  the  defendant  to  leave  the  State.  The 
existence  of  such  an  intention  formed  afterwards  is  not  material,  and 
not  a  sufficient  ground  for  suing  out  an  attachment.  Declarations 
of  the  defendant  made  since  the  date  of  the  attachment,  as  to  his  then 
existing  intention  to  remove  from  the  State,  are  not,  in  themselves, 
evidence  tending  to  prove  the  existence  of  such  an  intention  at  the 
time  of  suing  out  the  attachment. —  Wright  v.  Eambo,  21  Gratt.  161. 

In  regard  to  the  wife's  evidence  on  this  point  (which  we  ob- 
jected to  at  the  time  the  question  was  asked),  we  refer  to  the  fol- 
lowing decision : 

An  examination  of  the  bankrupt's  wife  will  only  be  ordered  when 
a  prima  facie  case  is  made  out  by  affidavit.  It  is  not  the  intention 
of  the  statute  to  destroy  the  usual  and  proper  confidence  between 
husband  and  wife  any  more  than  between  client  and  attorney.  The 
cases  in  which  the  wife  may  be  examined  are  where  she  is,  on  rea- 
sonable grounds,  suspected  of  having,  or  having  had  property  in  her 
possession,  which  should  have  been  surrendered  to  the  assignee,  or  to 
have  participated  actively  in  other  frauds  upon  the  statute. — In  re 
Gilbert,  3  B.  R.  152,  s.  c,  Lowell,  340. 

The  bankrupt  denies  that  the  trial  of  the  cases  of  Mitchell  v. 
Radway  took  place  at  the  time  they  did,  because  their  counsel 
yielded  to  the  importunities  of  Radway,  and  his  representations 
that  he  was  detained  in  this  State  by  the  pendency  of  the  causes. 
Not  one  word  of  evidence  has  been  offered  to  support  any  such 
statement.  The  bankrupt  claimed  his  homestead  by  deed  duly 
recorded  on  12th  June,  1877,  which  was  several  days  before  any 
judgments  were  obtained  against  him.  The  attachments  issued 
previous  to  this  did  not  affect  this  homestead,  as  they  were  at 
best  but  conditional  liens,  and  the  filing  of  the  petition  of  Radway, 
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praying  for  adjudication  as  a  bankrupt,  dissolved  the  attachments, 
only  about  forty  days  having  elapsed  between  the  date  of  the  suing 
out  of  the  attachments  and  the  adjudication  in  bankruptcy.  No 
judgment  having  been  entered  upon  the  attachments,  it  can,  at 
best,  be  considered  nothing  but  an  attachment  upon  mesne  pro- 
cess, which  the  adjudication  in  bankruptcy  dissolved.  It  seems 
to  us  that  it  was  the  manifest  intention  of  our  statute  to  exempt 
to  the  householder  property  to  the  amount  of  $2000  free  from  all 
debts,  except  such  as  were  specially  named  in  the  statute.  It 
is  absurd  to  think  that  the  words  "  debts  contracted  "  are  to  be 
taken  in  their  narrowest  sense.  The  word  "  debt "  was  used  to 
embrace  every  kind  of  obligation  to  pay  money,  and  certainly  a 
judgment  on  a  tort  is  such  an  obligation.  The  word  "  con- 
tracted," used,  as  it  is,  with  the  words  "  heretofore  or  hereafter," 
obviously  has  reference  to  the  time  at  which  the  obligation  to 
pay  the  money  was  incurred.  This  construction  is  rendered  sen- 
sible by  striking  out  the  words  "  heretofore  or  hereafter,"  since 
we  must  suppose  that  if  these  words  relative  to  time  had  been 
omitted  the  word  "contracted"  would  also  have  been  omitted. 
The  statute  would  then  have  read  that  the  householder,  was 
entitled  to  $2000,  as  against  any  debt,  except  such  as  it  especi- 
ally enumerates.  Just  here  we  again  call  attention  to  the  amend- 
ment to  the  bankrupt  law,  March  3d,  1873,  which,  incur  first  note, 
we  quoted  in  full.  This  act,  according  to  our  construction,  gives 
the  bankrupt  $2000  exemption,  no  matter  whether  the  judgment 
was  founded  upon  a  debt  ex  cordi'adu  or  ex  delicto.  We  are  un- 
able to  discover  from  the  arguments  of  counsel  any  good  grounds 
to  sustain  his  proposition,  that  if  the  bankrupt  is  entitled  to  the 
homestead  exemption,  even  then  it  is  a  mere  usufruct,  and  that 
the  court  must  re<]uire  him  to  give  bond  and  surety  before  he 
can  get  possession  of  it.  If  tliis  is  law,  then  the  homestead  ex- 
emption is  a  shadow;  by  it  no  benefits  are  conferred  upon  the 
householder,  and  the  sooner  it  is  erased  from  the  statute-books 
the  better.  It  is  an  exemption  granted  the  householder,  but 
clogged  with  such  restrictions  as  in  most  cases  to  be  entirely  of 
no  benefit  to  him.  Such  we  cannot  suppose  to  have  been  the  in- 
tention of  the  Constitution.  Judge  Waite,  in  the  case  of  Solomon, 
gave  the  true  interpretation  to  the  meaning  of  the  statute,  in  re- 
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gard  to  the  manner  in  which  the  householder  should  hold  the 
exemption,  when  he  said  that  the  intention  of  the  law  was  to 
give  the  householder  full  and  absolute  corUrol  over  the  exeraption. 
Requiring  him  to  give  bond  and  surety,  or  investing  the  fund  by 
direction  of  court,  certainly  takes  from  the  householder  this  full 
and  absolute  control  mentioned  by  Chief  Justice  Waite.  It 
makes  the  statute  inoperative,  and  such  was  not  the  intention  of 
the  Legislature. 

The  following  was  the  opinion  of  the  court: 

HUGHES,  J. — The  principal  question  in  the  case  is  whether 
under  the  Virginia  law  the  homestead  is  good  against  judgments 
founded  on  torts. 

The  courts  of  some  of  the  States,  proceeding  upon  the  par- 
ticular pliraseology  of  the  statutes  of  those  States,  have  held  that 
their  homestead  statutes  did  not  embrace  liabilities  upon  torts 
among  those  over  which  the  exemption  should  prevail.  But  I 
do  not  think  that  the  case  at  bar,  depending  upon  the  law  of 
Virginia,  can  be  affected  by  such  rulings. 

The  language  of  our  statute  is,  that  the  head  of  a  family  shall  be 
entitled  to  hold,  exempt  from  levy,  etc.,  "on  any  demand  for  any 
debt  heretofore  or  hereafter  contracted,"  property  not  to  exceed 
a  certain  value.  The  only  question  is  whether  the  word  con- 
tracted is  used  here  in  the  narrow  sense  of  an  express  contract 
formally  entered  into  between  two  persons,  by  which  at  least 
one  of  them  promises  or  undertakes  something  for  a  considera- 
tion, or  whether  it  contemplates  implied  contracts,  also ;  for  the 
law  raises  implied  contracts  as  well  upon  torts  as  upon  express 
promises.  The  words  preceding  ^' corUracted"  in  the  phrase 
imply  a  latitudinous  intention  on  the  part  of  the  Legislature. 
This  latitudinous  intention  would  have  been  undeniable  if  the 
word  incurred  had  been  used  in  the  place  of  contracted.  But  as 
the  word  incur  does  not  so  strictly  belong  to  the  technical  par- 
lance of  lawyers  and  legislators  as  the  word  contract,  and  as  the 
word  contracted  is  a  synonym  of  incurred,  I  think  we  have  a 
right  to  assume  from  the  broad  purport  of  the  preceding  words, 
"any  demand  on  any  debt,"  that  the  Legislature  intended  its 
term  contracted  to  be  liberally  interpreted. 
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The  verb  to  contract  has  a  variety  of  meanings,  viz. :  to  shrink; 
to  shorten ;  to  wrinkle,  as  the  brow ;  to  betroth  ;  to  acquire,  as  a 
habit,  or  a  cold,  or  a  disease ;  and  to  incur,  as  a  risk,  a  debt,  an 
obligation,  a  penalty,  or  a  disability.  Interpreted  in  this  last 
sense,  of  incuvy  it  seems  to  run  with  the  spirit  of  the  words  which 
precede  it  in  the  phrase  in  which  it  is  used  ;  while,  by  confining 
it  to  the  narrow  and  strictly  commercial  meaning,  we  make  it 
jar  with  the  liberal  tenor  of  those  preceding  words.  What  right, 
what  warrant  have  we  thus  to  do  violence  to  what  seems  to  be 
the  natural  meaning  of  the  language  of  the  Legislature?  Upon 
what  reason,  or  rule  of  statutory  construction,  can  we  justify 
such  a  rigid,  illiberal  interpretation  of  a  provision  of  law,  most 
liberal  in  its  purpose  and  tenor,  as  would  strip  it  of  half  itS  effect 
and  value?  I  think  we  are  not  only  not  bound  to  do  so,  but 
that  we  would  not  be  justified  in  giving  this  law  such  a  construc- 
tion. 

Groing  back  to  the  word  debt,  used  in  the  phrase  under  discus- 
sion, why  should  we  give  it  a  narrow  meaning  when  it  appears 
that  "any  debt^^  is  intended?  A  debt  is,  in  law,  an  obligation 
to  pay  money,  and  the  obligation  may  arise  ex  contractu  or  ex 
delicto.  The  obligation  may  be  express,  ex  contractu;  or  implied, 
quoM  ex  contractu.  It  may  arise  ex  delicto,  upon  actual  tort;  or 
quasi  ex  delicto,  upon  what  the  law  chooses  to  treat  as  a  tort. 
And  thus  it  is  plain  that  a  debt  or  obligation  may  be  contracted 
as  well  through  a  tort  committed,  as  a  bargain  entered  into. 

Passing  now  from  a  philological  treatment  of  the  subject,  let 
us  consider  it  from  a  legal  standpoint. 

The  seventh  section  of  article  11  of  the  Virginia  Constitu- 
tion, previous  sections  of  which  provide  a  homestead  exemption, 
is  in  these  words:  "The  provisions  of  this  article  shall  be  con- 
strued liberally,  to  the  end  that  all  the  intents  thereof  may  be 
folly  and  perfectly  carried  out."  By  this  direction,  in  our  con- 
struction, all  we  have  to  do  is  to  find  what  was  the "  intent 
thereof,"  and  then  if  the  provisions  of  the  article  can  be  so  con- 
strued, even  though  they  require  a  liberal  interpretation,  they 
must  be  "constnied  "  in  the  sense  which  will  effect  the  object  of 
this  constitutional  provision,  for  so  we  are  directed  to  do. 

No  restricted  sense  is  to  be  allowed  to  words  if  by  so  doing 


632  In  re  C.  L.  Radway,  Bankrupt. 


opinion  of  the  court. 


the  object  of  the  article  is  in  any  way  defeated,  but  a  broad 
meaning  is  to  be  pnt  on  the  language  used,  always  looking  to 
the  end  for  which  the  article  was  adopted. 

Stress  is  laid  by  exceptants'  counsel  on  the  fact  that  a  single 
member  of  the  Virginia  Convention  drafted  (for  all  that  we 
know  without  the  knowledge  of  the  great  majority  of  the  mem- 
bers) the  homestead  sections  in  similar  terras  to  those  of  the 
New  York  law.  We  can't  take  cognizance  of  legislative  pro- 
ceedings, but  are  obliged  to  construe  laws  exclusively  by  their 
own  terms.  But  even  if  we  could  construe  them  by  extraneous 
circumstances,  does  the  New  York  law  contain  a  provision  en- 
joining a  *Miberal  construction?"  I  think  not.  No;  our  own 
statute  must  be  construed  by  its  own  terms — all  of  its  own  terms. 

We  have  had  the  "  intent"  of  our  homestead  provision  plainly 
declared  by  our  highest  court.  In  HaUorf  v.  WeUford^  27  Grat. 
360-1,  Judge  Staples,  speaking  for  the  court,  says  the  policy  of 
homestead  exemptions  (this  act  being  under  discussion)  is  two- 
fold :  one  political,  the  other  benevolent.  Of  the  benevolent  he 
says :  "  The  possession  of  the  homestead  is  the  security  of  the 
family  against  the  improvidence,  the  follies,  the  imprudences  of 
the  husband  and  father.  Householder  or  head  of  a  family  are 
the  terms  j)ervading  these  homestead  enactments — a  home  for  the 
destitute  and  helpless,  secure  from  financial  ruin,  and  the  pursuit 

of  creditors No  one  can   look  through   these  various 

statutes  without  at  once  seeing  that '  protection  of  the  family' 
is  one  of  the  leading  ideas  upon  which  these  exemptions  are 
founded."  And  on  page  363 :  "  It  has  been  held,  in  Georgia 
and  North  Carolina  certainly,  and  probably  in  other  States,  that 
the  object  of  the  homestead  laws  is  the  security  of  the  debtor 
and  his  family  against  the  demands  of  the  creditor." 

It  is  admitted  that  C.  L.  Radway  is  a  householder,  or  head  of 
a  family,  and  that  he  is  now,  and  was  when  he  claimed  his  home- 
stead, a  resident  of  Virginia.  His  right  to  a  homestead,  how- 
ever, is  contested  on  two  grounds. 

1st.  That  he  intends  hereafter  to  remove  from  the  State. 

2d.  That  the  Mitchell  claims  against  him  arose  from  torts. 

As  to  the  fii'st.  The  law  does  not  expressly,  nor  by  implica- 
tion, require  the  householder  to  agree  to  live  in  Virginia  all  his 
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life  before  he  can  obtain  his  homestead ;  and  the  requirement  of 
this  condition  by  a  court  would  be  to  ingraft  an  entirely  new 
provision  upon  the  Constitution,  which  would  destroy  entirely, 
in  many  instances,  the  object  of  the  homestead  article  as  it  stands. 

I  cannot  appreciate  the  argument  that  if  his  homestead  is 
allowed  to  Radway  and  he  thereafter  leaves  the  State  he  will 
commit  a  fraud  on  his  creditors.  If  there  was  anything  in  it 
the  argument  would  apply  to  every  person  asking  for  his  home- 
stead. 

As  to  the  second  ground,  in  order  for  it  to  be  tenable  the 
words  of  the  article  must  be  given  the  strictest  and  most 
technical  meaning  and  the  most  illiberal  construction.  Such  an 
illiberal  construction  would  entail  difficulties  not  anticipated. 
The  words  of  the  article  are  that  the  person  shall  "hold  exempt 
from  levy,  seizure,  garnishing,  or  sale,  under  any  execution,  order, 
or  other  process,  issued  on  any  demand  for  any  debt  heretofore 
or  hereafter  contracted.'' 

Strictly  speaking  no  execution  ever  issues  on  any  demand  for 
a  debt.  It  is  only  after  the  demand  for  the  debt  has  become 
merged  in  a  judgment  that  execution  issues.  Indeed  a  strict 
construction  of  the  words  would  exclude  judgments,  which  are 
not  in  themselves  "debts  contracted,"  though  sometimes  founded 
on  debts  contracted.  Again,  if  the  words  "  debts  contracted  " 
are  to  be  taken  in  their  narrowest  meaning,  as  seems  to  be 
claimed,  then  they  describe  only  debts  which  ktq  expressly  agreed 
to  be  paid  by  the  debtor,  and  all  other  debts  created  by  implica- 
tion of  law  are  excluded.  And  this  is  the  ground  on  which  it  is 
contended  that  torts  are  not  included  in  the  words.  This  nar- 
row construction  would  exclude  from  the  operation  of  the  home- 
stead law  many  liabilities  other  than  torts — in  fact,  all  debts  for 
which  an  eJxpress  promise  to  pay  cannot  be  produced.  Such  was 
not  the  intention  of  the  law,  else  it  has  failed  wofully  in  the 
efifort  to  provide  "a  home  for  the  destitute  and  helpless,  secure 
from  financial  ruin  and  the  pursuit  of  creditors." 

Let  us  see  what  is  a  liberal  construction  of  the  words  "  debt 
contracted." 

Says  Bouvier : 

Debt  is  a  sum  of  money  due  by  certain  and  express  agreement. 
VOL.  III.— 40 
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In  a  less  technical  sense,  as  in  the  "  Act  to  regulate  arbitrations  and 
proceedings  in  courts  of  justice  "  of  Pennsylvania,  passed  2l8t  March, 
1806,  sec.  5,  it  means  any  claim  for  money.  In  a  still  more  en- 
larged sense,  it  denotes  any  kind  of  a  just  demand,  "  as  the  debts  of 
a  bankrupt."  One  of  the  meanings  given  in  our  dictionaries  to  the 
word  "  contract,"  as  a  verb,  is  "  to  incur."  So  that  a  "  debt  con- 
tracted," in  an  enlarged  or  literal  sense,  means  "any  kind  of  just 
demand  incurred." 

We  have  seen  that  the  words  "  execution  issued  on  any  de- 
mand for  any  debt  contracted,"  mean  execution  iasued  on  a  judg- 
ment, as  executions  never  issue  on  anything  else.  When  we 
look  to  the  legal  effect  of  a  judgment  we  find  it  is  a  "debt  con- 
tracted."    Says  Blackstone,  chapter  9,  book  3,  158-9: 

From  these  express  contracts  the  transition  is  easy  to  those  that 
are  only  implied  by  law,  which  are  such  as  reason  and  justice  dic- 
tate, and  which  therefore  the  law  presumes  that  every  man  has  con- 
tracted to  perform,  and  upon  this  presumption  makes  him  answer- 
able to  such  persons  as  suffer  by  his  non-performance.  Of  this  na- 
ture are,  first,  such  as  are  necessarily  implied  by  the  fundamental 
constitution  of  government,  to  which  every  man  is  a  contracting 
party.  And  thus  it  is  that  every  person  is  bound  and  hath  virtually 
agreed  to  pay  such  particular  sums  of  money  as  are  charged  on  him 
by  the  sentence,  or  assessed  by  the  interpretation  of  the  law.  .... 
Whatever,  therefore,  the  law  orders  any  one  to  pay,  that  becomes 

instantly  a  debt  which  he  hath  aforehand  contracted  to  pay 

So  that  if  one  hath  once  obtained  a  judgment  against  another  for  a 
certain  sum  ....  he  may  afterwards  bring  an  action  of  debt 
upon  this  judgment,  and  shall  not  be  put  upon  the  proof  of  the  orig- 
inal cause  of  action  ;  but  upon  shewing  the  judgment  once  obtained 
still  in  full  force  and  yet  unsatisfied,  the  law  implies  that  by  the 
original  contract  of  society  the  defendant  hath  contracted  a  debt 
and  is  bound  to  pay  it. 

From  this  it  follows  that  every  judgment,  whatever  may  have 
been  the  nature  of  the  action  in  which  it  was  obtained,  is  a  "  debt 
contracted,"  and  as  the  Constitution  looks  to  all  claims  as  turned 
into  judgments  before  they  are  affected  by  the  homestead  provis- 
ion, which  looks  to  exemption  from  process  of  execution  upon 
judgments,  all  judgments  are  included  in  the  words  "debt  con- 
tracted." 

This  is  made  perfectly  plain  by  looking  to  the  exceptions  to 
the  operation  of  the  homestead.  If  these  exceptions  had  not 
been  included  in  the  words  "  debt  contracted,"  in  the  first  part 
and  geneml  provision  of  the  article,  there  would  have  been  no 
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need  to  expressly  mention  them  as  cases  to  be  excepted  from  the 
operation  of  those  words.  There  are  six  exceptions,  and  three  of 
them  may^  and  two  of  them  must^  embrace  claims  put  upon  the 
debtor  by  implication  of  law,  and  not  by  express  contract. 
Services  rendered  by  a  laboring  man  or  mechanic,  liabilities 
incurred  by  a  public  officer,  and  rent,  may  all  be  charged  on  a 
householder  without  .any  express  contract  on  his  part  to  pay. 

A  lawful  claim  for  taxes,  levies,  or  assessments,  and  the  legal 
or  taxable  fees  of  any  public  officer  or  officers  of  a  court,  are  put 
on  the  debtor  by  statute,  and  not  by  contract.  If  they  were  in- 
cluded in  the*  words  ^'debt  contracted,"  as  undoubtedly  they 
were,  else  they' would  not  have  been  particularly  excepted  from 
the  debts  contracted  liable  to  the  claims  of  homestead,  how  can 
it  be  said  that  damages  recovered  in  actions  of  tort,  which  are 
likewise  put  upon  the  debtor  by  law,  without  any  express  con- 
tract, are  not  embraced  in  the  same  words  ?* 

As  another  proof  that  the  Constitution  uses  the  word  debts  in 
its  largest  sense,  I  refer  to  sec.  4  of  this  art.  ii :  "The  General 
Assembly  is  hereby  prohibited  from  passing  any  law  staying  the 
collection  o{  dehta,  commonly  known  as  stay  laws."  Should  the 
Assembly  pass  a  law  staying  the  collection  of  judgments  on  tort, 
that  law  might  with  some  reason  be  held  not  to  include  a  debt 
in  the  meaning  of  this  homestead  article. 

Some  stress  has  been  laid  in  the  argument  at  bar  on  the  fact 
that  one  or  more  of  the  decisions  which  have  held  the  homestead 
good  against  damages  in  actions  of  tort,  stated,  as  one  ground 
of  the  decision,  that  the  homestead  could  not,  in  the  particular 
case,  by  reason  of  statute,  be  alienated  by  the  husband,  except 
with  the  consent  of  his  wife,  and,  ergo,  he  should  not  be  per- 
mitted to  incumber  by  his  tort  what  he  could  not  alone  convey, 
and  it  is  claimed  that  our  statute  is  not  similar  in  that  respect. 
But  so  to  hold  is  to  overlook  section  7  of  chapter  183,  p.  1171, 
of  our  Code,  in  which  the  joint  deed  of  husband  and  wife  is  re- 


*  The  use  of  the  word  "  incurred  "  in  the  exceptions,  shows  that  the  words 
"debt  contracted"  and  "debt  incurred"  are  interchangeable  terms  in  this 
article,  and  destroys  effectually  the  narrow  argument  on  the  word  "con- 
tracted." 


636  In  re  C.  L.  Radway,  Bankrupt. 

opinion  of  the  court. 

quired  to  mortgage,  incumber,  or  alien  the  homestead  set  apart 
in  land. 

I  would  refer  to  Ddlinger  v.  Tweed,  66  N.  C.  206,  to  17  Wis. 
395,  and  to  Conroy  v.  Sullivan,  44  Illinois,  451,  for  decisions 
sustaining  this  view  as  to  the  validity  of  homestead  over  dam- 
ages in  cases  of  torts. 

The  argument  that  our  homestead  was  the  suggestion  of  a 
New  Yorker,  and  therefore  must  be  construed  by  New  York 
decisions,  is  entitled  to  no  weight,  for  the  provisions  are  not 
identical,  and  the  exceptions,  adopted  by  the  Convention,  them- 
selves show  that  they  understood  the  terms  "debt  contracted" 
in  its  broadest  sense.  Such  arguments,  however,  are  never  more 
than  persuasive,  and  to  be  used  in  default  of  other  and  better 
reason^. 

The  right  to  the  homestead  does  not  depend  on  the  question 
as  to  whether  the  attachments  have  ceased  to  be  mesne  process  or 
not.  If  final  judgment  had  been  obtained,  and  execution  were 
in  the  hands  of  the  sheriff  on  the  attachments,  as  well  as  on  the 
claim,  section  16,  of  chapter  183,  p.  1173,  of  Code  of  1873,  pro- 
vides a  way  to  set  apart  the  homestead,  showing  that  no  judg- 
ment can  be  a  lien  paramount  to  the  claim  of  homestead. 

Much  has  been  eloquently  said  by  the  learned  counsel  for  the 
Mitchells  on  the  nature  of  the  torts  on  which  they  recovered. 
They  cannot  be  justified  or  palliated,  even  if  the  females  were 
in  fault  themselves;  the  cases  and  their  aggravations  have  been 
passed  upon  before  the  jury,  in  their  verdict,  and  the  only  ques- 
tion here  is  one  purely  legal,  and  we  need,  for  its  elucidation,  no 
appeal  to  the  feelings.  Mrs.  Radway  and  her  child  ask  that 
the  tort  of  the  bankrupt  shall  not  strip  them  of  their  homestead, 
which  the  law  gives  them  secure  "  from  the  improvidence,  the 
follies,  and  imprudencies  of  the  husband  and  father." 

On  the  whole,  I  have  no  hesitation  in  overruling  the  excep- 
tions to  the  register's  report,  and  will  make  an  order  granting 
the  bankrupt's  petition. 
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United  States  District  Courts  Eastern  District  of  Virginia^  at 

Richmcynd,  April y  1878. 

In  re  Thomas  Balmer,  Bankrupt. 

Creditors  who  have  not  proved  their  claims  in  bankruptcy  until  after  the  day- 
fixed  for  showing  cause  against  the  bankrupt's  discharge,  cannot  then 
make  objection  to  the  discharge  upon  any  other  ground  than  fraud  distinctly 
and  specifically  charged. 

A  creditor  may  consent  to  the  bankrupt's  discharge  by  an  attorney  in  fact,  or  by 
his  counsel,  stating  in  open  court  that  the  consent  is  given  ;  and  it  seems 
that  an  assent  to  the  discharge  need  not  be  "  in  writing,"  since  the  enact- 
ment of  section  nine  of  the  amendatory  bankniptcy  act  of  June  22d,  1874, 
amending  section  5112  of  the  Revised  Statutes  of  the  United  States. 

In  bankruptcy. 

This  wa?  an  application  for  a  discharge  in  bankruptcy  on  a 
certificate  of  conformity  from  the  register.  The  day  for  showing 
cause  against  the  discharge  was  the  10th  of  December,  1877. 
The  register  states  that :     • 

On  the  day  to  show  cause  the  only  proof  on  file  was  that  of  Thomas 
Dunnill  for  a  balance  of  $14,809.87,  and  the  bankrupt  produced 
a  power  of  attorney,  executed  by  Dunnill  (now  in  Europe)  some 
time  before  the  bantruptcy,  by  virtue  of  which  he  claimed  the  right 
to  consent  to  his  own  discharge.  I  thought  the  authority  was  insuf- 
ficient, and  so  he  has  since  procured  and  filed  the  necessary  assent  of 
that  creditor  (and  of  E.  E.  Taylor  &  Co.,  who  have  since  proved 
their  debt). 

Since  the  day  to  show  cause,  the  following  proofs  in  opposition  to 
the  discharge  have  been  filed : 

J.  F.  Allen  &  Co., $60  57 

Turpin  &  Bro., 100  54 

Jackson,  Turpin  &  Co., 252  42 

John  T.  Wadsworth, 1046  00 

$1458  53 

The  assent  to  the  discharge  is  given  by  the  necessary  number  and 
amount  of  creditors,  but  was  not  filed  until  after  the  day  to  show 
cause  as  shown  above,  February  28th,  1878? 
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The  proofs  of  claims  by  the  four  creditors  named  by  the  regis- 
ter were  filed  on  the  6th  February,  1878. 

The  register  afterwards  made  a  supplementary  report,  in 
which  he  stated : 

On  the  day  to  show  cause  why  the  discharge  of  the  bankrupt  should 
not  be  granted,  the  only  creditor  who  had  then  proved  his  claim, 
Thomas  Dunnill,  appeared  by  counsel  and  offered  to  assent  to  the 
discharge  upon  the  power  of  attorney  previously  referred  to.  This 
I  thought  was  insufficient,  and  so  I  told  Mr.  Coke,  the  attorney,  if 
he  would  give  the  assent  for  his  client,  there  being  no  other  claim 
proved,  that  I  would  consider  the  assent  to  be  given.  The  amount 
of  Mr.  Dunniirs  claim  being  very  large,  Mr.  Coke  thought  he  had 
better  get  the  assent  of  his  client  personally,  and  I  think  I  suggested 
to  him  to  send  the  necessary  paper  to  Europe  for  thafpurpose,  which 
he  concluded  to  do.  At  that  time  I  knew  of  no  opposition  to  the  dis- 
charge, and  I  had  been  under  the  impression  that  vour  honor  had 
ruled  that  the  assent  could  be  given  after  the  day  named ;  in  fact, 
the  amendment  of  June  22d,  1874,  left  some  doubt  upon  my  mind  in 
regard  to  this  subject,  and  I  had  then  determined  to  lay  the  matter 
before  your  honor  at  the  earliest  opportunity,  which  you  will  no  doubt 
remember  I  did.  I  therefore  left  the  case  open  for  the  assent  of  Mr. 
Dunnill,  to  be  filed  under  the  former  practice  in  such  cases,  making 
no  regular  adjournment,  nor  fixing  another  day. 

March  9th,  1878. 

The  bankrupt's  counsel  states  in  his  brief,  that  on  the  day  for 
showing  cause  against  the  discharge, "  a  written  consent, signed  by 
Thomas  Balmer,  attorney  in  fact  for  the  creditor  Dunnill,  was  ten- 
dered to  the  register  and  rejected  as  insufficient,  which  consent 
in  writing  I  insist  was  legal  and  valid." 

No  objection  in  writing  to  the  discharge,  in  conformity  with 
general  order  in  bankruptcy  24,  was  filed  in  the  cause  until  the 
15th  March,  1878.  The  objection  then  filed  was  in  the  form  of  a 
petition  by  the  creditor  John  T.  Wadsworth,  setting  out  that  he 
had  reason  to  believe  that  the  bankrupt  Balmer  did  not  surrender 
all  of  his  property  to  his  assignee,  to  wit,  that  he  did  not  surren- 
der a  certain  piano-forte  now  in  Balmer's  use,  nor  certain  jewelry 
owned  by  him.  It  prays  that  the  bankrupt  may  be  made  by 
order  of  court  to  submit  to  an  examination  under  oath  touch- 
ing this  charge ;  and  that  pending  such  examination  the  bank- 
rupt's present  application  for  a  discharge  in  bankruptcy  may  be 
stayed. 
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The  following  was  the  decision  of  the  court : 

HUGHES,  J. — Two  questions  arise  for  determination: 

1.  Can  creditors  who  have  not  proved  their  claims  in  bank- 
ruptcy until  after  the  day  fixed  for  showing  cause  against  the  dis- 
charge of  the  banlcrupt,  then  make  objection  to  the  issuing  of  the 
discharge  on  any  other  ground  than  fraud  specifically  and  dis- 
tinctly charged  ?  and  if  not 

2.  Whether  the  consent  of  the  only  creditor  or  creditors  who 
have  proved  their  claims  at  the  day  for  showing  cause  against 
the  discharge,  as  given  in  this  case,  is  sufficient  under  section  nine 
of  the  amended  bankruptcy  act  of  22d  June,  1874,  amending 
what  is  now  section  5112  of  the  Revised  Statutes  of  the  United 
States  ? 

1.  I  think  it  is  perfectly  clear  under  general  order  24  in 
bankruptcy  that  the  objection  to  the  discharge  in  this  case  was 
not  made  in  time  or  in  proper  form  ;  and  that  it  therefore  cannot 
be  allowed  by  the  cOurt  There  has  been  no  "  specification  iu 
writing  of  the  grounds  of  opposition"  to  the  discharge  filed  at 
all  in  this  cause.  The  petition  does  not  in  terms  make  objection 
to  the  discharge.  It  simply  asks  that  the  bankrupt's  application 
may  be  stayed  to  await  the  result  of  an  examination  of  the  bank- 
rupt under  oath.  It  does  not  charge  fraud  or  any  wilful  intent 
to  defraud  on  the  part  of  the  bankrupt.  It  merely  sets  forth 
the  belief  that  a  piano-forte  and  certain  jewelry  were  not  surren- 
dered, and  asks  a  stay  of  the  application  for  discharge. 

But  even  if  this  paper  were  such  a  "  specification  of  the  grounds 
of  opposition"  to  the  discharge,  as  is  contemplated  by  general 
order  24,  it  was  not  filed  "  within  ten  days  after  the  day "  on 
which  the  creditors  were  required  to  show  cause  against  it.  That 
day  was  the  lOth  December,  1877.  If  we  consider  that  the  whole 
time  during  which  the  register  kept  the  matter  open,  waiting  for 
a  personal  consent  in  writing  to  arrive  from  Dunnill,  was  in  law 
but  one  day  ;  yet,  that  paper  having  arrived  on  the  21st  January, 
1878,  the  objection  was  still  too  late,  because  of  not  having  been 
filed  within  ten  days  after  that  day.  And  even  if  we  consider  that 
the  matter  was  before  the  register  until  the  date  of  his  certificate  of 
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conformity,  to  wit,  the  28th  February,  1878,  the  objection  was 
still  not  in  time;  for  it  was  not  filed  until  the  15th  March,  1878. 

I  think,  therefore,  that,  as  "a  specification  in  w^riting  of 
grounds  of  opposition"  to  the  bankrupt's  discharge,  this  paper 
is  insufficient  in  form ;  and  I  also  think  that  it  was  invalid  as 
not  in  time,  under  order  24.  It  can  have  no  effect  as  such 
a  "specification,"  and  the  objecting  creditor,  Wadsworth,  must 
resort  to  his  remedy  under  section  5120,  which  allows  a  discharge, 
after  it  is  granted,  to  be  revoked  within  two  years  for  fraud 
charged  and  proved  against  the  bankrupt. 

2.  The  consent  which  was  given  in  this  case,  by  the  consenting 
creditor,  Dunnill,  seems  to  me  to  have  been,  under  all  the  circum- 
stances, sufficient.  That  creditor  (w^ho  was  the  only  one  who  had 
proved  his  claim)  was  in  Europe.  The  bankrupt  was  his  general 
attorney  in  fact  here,  still  empowered  to  act  for  him,  inasmuch  as 
his  bankruptcy  had  not  terminated  that  power.  Story  on  Agency, 
section  486.  That  attorney  either  offered  or  tendered  to  the 
register  for  his  principal,  a  consent  to  the  discharge  in  writing. 
The  register  declined  to  receive  Balmer's  consent  as  attorney  in 
fact  for  Dunnill,  but  held  the  matter  open  until  a  specific  con- 
sent in  writing,  signed  by  Dunnill  personally,  could  be  obtained 
from  Europe,  which  in  due  course  of  mail  was  received,  and  was 
filed  on  the  21st  January,  1878.  Even  if  the  clause  in  section 
5112,  which  requires  the  consent  of  creditors  to  be  in  writing,  has 
not  been  repealed  by  the  ninth  section  of  the  amended  bank- 
ruptcy act  of  22d  June,  1874,  the  consent  in  waiting  which  was 
offered  or  tendered  to  the  register  was  valid  and  sufficient.  The 
refusal  of  the  register  to  receive  such  a  paper  as  the  law  requires 
to  be  "filed  in  the  case"  cannot  affect  the  rights  of  the  person 
whom  the  law  requires  to  file  it,  if  he  tenders  it,  or  offers  to  file  it. 
See  Bennett  v.  Hunter,  9  Wallace.  The  creditor,  through  his  duly 
accredited  attorney,  did  all  that  he  could  do. 

But  in  addition  to  the  action  of  the  attorney  in  fact,  we  have  also 
that  of  Mr.  Dunn  ill's  attorney  at  law.  This  creditor's  counsel  of- 
fered also  before  the  register  to  assent  to  the  discharge.  This  assent 
could,  of  course,  only  be  given  orally,  and  was  given  orally.  It 
is  not  necessary  in  this  case  to  decide  whether  a  creditor's  consent 
to  a  bankrupt's  discharge  must  be  in  writing;  but  I  will  say 
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that,  inasmuch  as  section  nine  of  the  amending  act  of  June,  1874, 
repeals  in  terms  the  essential  provision  of  section  5112, 1  think 
it  repeals  along  with  it  the  requirement  that  the  consent  of  cred- 
itors shall  be  in  writing,  at  least  so  far  as  to  make  a  declaration 
in  open  court  by  the  creditor  that  he  consents  a  sufficient  consent 
in  the  contemplation  of  the  ninth  section  of  the  amended  act.  If 
the  consent  is  given  out  of  court,  it  must  needs  be  in  writing 
without  doubt.  But  if  it  be  given  orally  before  the  register  or 
in  court  before  the  judge,  and  is  made  to  appear  on  the  record 
by  either  the  judge  or  the  register,  I  deem  such  declaration  of 
consent  to  be  sufficient  in  contemplation  of  the  amendatory  section 
nine. 

On  the  whole  I  think  the  consent  of  Dunnill  to  Balmer's 
discharge  in  bankruptcy,  as  it  appears  on  the  face  of  the  record 
before  me,  to  be  as  complete  as  it  could  well  be  made,  and  that 
it  is  sufficient.     The  discharge  may  issue. 


In  the  United  States  Distinct  Court  for  the  Eastern  District  of 

Virginia,  at  Norfolk,  October  21sty  1879. 

P.  C.  DuNSTAN  V.  The  Steamtug  R.  R.  Kirkland. 

Damages  to  the  person  of  one  on  board  of  a  veRsel,  resulting  from  collision, 
may  be  recovered  by  libel  in  admiralty  from  the  vessel  in  fault. 

It  is  the  duty  of  a  steamer,  in  the  act  of  backing,  to  keep  a  lookout  in  the  stem 
of  the  vessel. 

It  is  fault  in  a  steamer,  when  about  leaving  a  wharf,  not  to  give  the  usual  signal 
of  three  long  whistles. 

It  is  too  late  to  take  advantage  of  a  supposed  variance  between  the  proofs  and 
the  allegations  in  the  pleadings  after  the  evidence  is  closed  and  the  argu- 
ment for/  the  defence  is  begun ;  and,  in  any  event,  the  evidence  must  be 
material. 

Steamers  must  keep  out  of  the  way  of  sail-vessels,  whenever  there  is  possible 
danger  of  collision. 

In  admiralty.     Libel  for  damages  to  the  person  from  the  col- 
lision of  two  vessels.  The  amount  of  damages  claimed  was  $8000. 
At  about  half  past  three  in  the  afternoon  of  the  1st  of  March, 
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1879,  the  sloop  Annie  Clarke,  in  charge  of  her  owner  and  mas- 
ter, the  lil)ellant  in  this  case,  with  two  other  experienced  seamen 
on  board,  was  crossing  the  harbor  of  Norfolk,  southwardly  from 
the  Old  Dominion  Steamship  wharf,  on  the  Norfolk  side,  towards 
Peters  &  Reed's  wharf  on  the  Portsmouth  side,  which  is  the  next 
wharf  south  of  another  one  on  that  side  leased  by  the  Old  Do- 
minion Steamship  Company. 

When  the  sloop  was  within  a  hundred  yards  of  the  latter 
wharf,  and  abreast  of  it,  the  ferry-boat  came  out  ahead  of  her 
from  her  dock  in  Portsmouth  to  cross  over  to  Norfolk,  and  was 
about  twenty  yards  from  her,  a  circumstance  which  made  it  im- 
practiciible  for  the  sloop  to  change  her  course  to  her  port  side. 
As  the  sloop  approached  the  wharf  of  Peters  &  Reed  in  these 
circumstances  the  steamtug  R.  R.  Kirkland,  which  had  shortly 
before  touched  at  the  Old  Dominion  wharf  next  adjoining,  backed 
off  from  the  latter  wharf  nearly  at  right  angles,  and  continued 
backing  for  a  distance  of  some  seventy-five  yards,  witliout  heed 
to  the  passing  sloop.  In  doing  so  the  tug's  stern  collided  with 
the  sloop,  and  her  "eye-bolt"  punched  a  hole  three  inches  large 
in  the  hull  of  the  sloop,  which  placed  her  in  a  sinking  condition. 
The  two  men  jumped  off  the  sloop  on  board  the  tug,  but  the  leg 
of  Dunstun,  the  master,  was  caught  between  the  tug  and  the 
sloop's  cabin  and  greatly  bruised  and  injured.  Dunstan  was  lifted 
on  board  the  tug.  From  this  injury  he  was  entirely  disabled  for 
about  six  weeks,  during  part  of  which  time  he  suffered  a  good 
deal  of  pain.  He  has  since  been  crippled  with  a  stiff  knee,  and 
may  be  so  afflicted  for  the  rest  of  his  life. 

The  tug  had  no  lookout  on  her  stern  when  she  backed  out 
into  the  channel,  &nd  previously  to  backing  out  neglected  to  give 
the  usual  signal  of  three  long  whistles  to  indicate  that  she  was 
about  to  leave  her  wharf.  Though  the  sloop  was  under  sail  and 
plainly  visible,  she  was  not  seen  by  the  master  of  the  tug  before 
the  collision,  and  the  tug  took  no  measures  to  keep  out  of  her 
wav. 

Dunstun,  the  Hbellant,  is  a  poor  man,  thirty-five  years  old, 
with  a  wife  and  large  family  of  children  dependent  upon  his 
labor.     This  is  the  second  year  of  a  lease  he  has  for  three  years 


The  Steamtug  Kirkland.  643 

Brief  of  libellant's  counsel. 

upon  a  trucking  farm  near  Norfolk.     The  physician  intimated 
that  libellant's  injury  would  be  permanent  in  all  probability. 

Messi's.  Garnett  &  White  and  Sharp  &  Hughes  appeared  for  the 
libellant, 

Mr.  W.  H.  C,  Ellis  for  the  ovmer  of  the  KirMand, 

Brief  of  LibellanVs  Counsel. 

I.  The  Burden  of  Proof — In  a  collision  between  two  steamers 
or  two  sail-vessels  the  burden  of  proof  is  on  the  libellant.  But 
in  a  collision  between  a  steamer  and  a  sail-vessel,  the  burden  of 
proof  is  on  the  steamer,  irrespective  of  who  is  the  libellant. 
Every  presumption  is  against  the  steamer.  In  this  case  the  bur- 
den of  proof  is  on  the  steamtug  R.  R.  Kirkland.  See  The  Wash- 
ington  Irving ,  Abb.  Adm.  336;  Seaman  et  aL  v.  Crescent  City^ 
1  Bond,  105;  Steamboat  Oregon  v.  Bocco,  18  How.  570;  The 
B.  B.  Forbes,  1  Cliff.  331 ;  The  Fannie,  11  Wallace,  238. 

II.  Belative  Degree  of  CatUion  required  a>s  between  Steamers 
and  Sail-vessels. — It  is  always  the  duty  of  the  steamer  to  avoid 
the  sail-vessel.  All  that  the  sail-vessel  has  to  do  is  to  keep  her 
course.  If  she  does  not  alter  her  course  and  a  collision  occurs 
the  steamer  is  in  fault.  Desty  on  Shipping  and  Admiralty, 
sec.  357,  and  cases  there  cited  ;  Id.  sec.  375,  and  cases  cited. 

III.  The  Want  of  a  Lookout  is  Fatal. — The  tug  had  no  look- 
out or  watchman  on  her  stern,  or  aft,  when  backing.  McGreww. 
Steams  Melnotte,  1  Bond,  453 ;  The  State  of  New  York,  3  Bened. 
253;  The  Morning  Star,  4  Biss.  62,  syll.  6;  The  Comet,  9 
Blatchford,  323;  The  Empire  State,  2  Biss.  216. 

IV.  Bemedy  in  rem  for  Injuries  to  Person. — Miller  v.  The  W. 
G.  Hewes,  1  Wood,  363 ;  Steamboat  New  World  v.  King,  16  How. 
469;  The  Sea  Gull,  Chase's  Dec.  145;  The  Gregory  and  Hie 
Washington,  2  Ben.  226,  affirmed  9  Wallace,  513. 

V.  Error  in  Extremis. — It  is  no  defence  to  this  action  to  say, 
as  the  answer  does,  that  the  men  on  the  sail-vessel  might  have 
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gotten  out  of  the  way,  even  after  they  saw  that  a  collision  was 
inevitable.  Acts  done  in  the  excitement  of  the  moment  are  not 
faults,  and  are  not  sufficient  to  exonerate  the  ve.*«el  by  which 
the  danger  was  first  brought  about.  Such  acts  are  excusable. 
Desty  on  Shipping  and  Admiralty,  sec.  381,  and  cases  cited. 

VI.  Amount  of  Damages. — Rule :  "  Restitutio  in  integrum^ 
Loss  of  time,  injury  to  the  vessel,  all  kinds  of  expenses  incurred, 
such  as  doctor's  bill,  expenses  of  nursing,  etc.,  are  to  be  esti- 
mated ;  physical  or  mental  pain  and  suflfering  cause<l  thereby  are 
grounds  for  damages,  even  for  heavy  damages.  Tlie  D,  S,  Greg- 
ory, 2  Ben.  226 ;  Cartis  v.  Rochester  and  S.  R.  R.  Co.,  18  N.  Y. 
534. 

The  grounds  of  the  defence  are  indicated  in  the  opinion  of  the 
court. 

HUGHES,  J. — It  seems  plain  to  me  from  all  the  evidence  in 
the  case,  that  the  tug  was  at  fault  in  three  respects,  namely : 

1st.  She  failed  to  give  the  usual  signal  of  three  long  whistles, 
to  announce  her  intention  of  leaving  the  wharf  at  which  she  had 
touched. 

2d.  She  had  no  lookout  in  that  end  of  her  which  was  moving 
foremost.  It  is  just  as  incumbent  upon  a  steamer  backing  to 
keep  a  lookout  well  aft,  as  upon  a  steamer  moving  on  to  keep  a 
lookout  well  forward. 

8d.  She  did  not  "keep  out  of  the  way"  of  the  sailing  vessel, 
as  she  was  required  to  do  by  the  20th  Rule  of  Navigation,  estab- 
lished by  act  of  Congress.  See  United  States  Revised  Statutes, 
p.  818. 

Indeed  the  answer  in  this  cause  seems  virtually  to  consider 
that  the  tug  was  in  fault,  not  only  in  its  admissions  of  fact,  but 
in  its  omission  to  negative  the  implication  of  fault  in  the  respects 
just  set  out. 

It  is  proper  for  me  to  notice  an  objection  made  in  the  argu- 
ment by  the  learned  counsel  of  the  claimant,  that,  although  the 
libel  alleges  that  the  sloop  was  bound  for  the  Old  Dominion 
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wharf  in  Portsmouth,  yet  the  proofs  showed  that  she  was  aiming 
for  Peters  &  Reed's  wharf;  and  he  claimed  that  there  was  a  fatal 
variance  between  the  allegcUa  and  probata  of  the  plaintiff's  case. 
I  think  the  objection  is  untenable,  for  the  reason  that  it  was 
made  too  late,  and  that  the  variance  is  not  material.  The  evi- 
dence shows  that  the  two  wharves  lie  next  each  other ;  the  chart 
of  the  harbor  shows  that  the  course  of  a  vessel  sailing  from  an 
opposite  point  on  the  Norfolk  side  to  one  or  the  other  of  these 
wharves  on  the  Portsmouth  side  would  not  vary  half  a  point  of 
the  compass;  and  the  proofs  establish  that  the  collision  occurred 
irrespectively  of  the  circumstance  that  the  sloop  was  moving  on 
a  course  half  a  point  away  from  the  one  pointing  to  the  Old  Do- 
minion wharf  adjoining  Peters  &  Reed's.  The  variance  in  this 
case,  therefore,  is  not  material.  The  variance  between  the  proofs 
and  the  allegations,  whether  of  the  libel  in  setting  out  its  case, 
or  of  the  answer  in  stating  its  case,  in  order  to  defeat  either  party 
to  the  pleadings,  must  be  "essential  in  its  character."  The 
Washington  Irving y  Abbot's  Adm.  336. 

Moreover,  in  order  to  entitle  either  party  to  the  benefit  of  a 
variance,  objection  must  be  taken  when  the  evidence  is  offered  at 
the  trial,  and  comes  too  late  if  made  after  the  evidence  is  closed 
and  the  cause  is  under  argument.  Roberts  v.  Graham,  6  Wallace, 
678. 

These  mattere  being  disposed  of  I  come  now  to  deal  with  the 
question  of  the  amount  of  damages  to  be  awarded  the  libellant, 
no  objection  being  raised  to  the  jurisdiction  of  an  admiralty 
court  to  award  damages  to  a  person  injured  by  the  collision  of 
two  vessels  against  the  vessel  in  fault. 

It  must  be  confessed  that  the  ascertainment  of  damages  by  a 
judge  in  a  court  of  admiralty  is  not  only  an  unpleasant  but  a 
diflBcult  task,  and  is  liable  to  great  abuse.  I  regret  that  it  can- 
not be  referred  to  a  jury  of  twelve  men,  that  best  of  all  tribunals 
for  the  assessment  of  damages  between  man  and  man.  I  shall 
approach  a  conclusion  on  the  subject  by  careful  steps,  and  en- 
deavor to  arrive  at  a  result  that  will  commend  itself  to  the  ap- 
proval of  any  impartial,  well-balanced,  and  practical  mind. 

It  was  not  shown  in  the  evidence  that  the  sloop  was  perma- 
nently injured  by  the  collision.     The  injury  was  promptly  re- 
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paired  by  the  owner  of  the  Kirkland,  and  I  think  an  item  for 
repairs  can  have  no  rightful  place  in  the  account  of  damages 
now  to  be  made  up. 

Nor  is  there  anything  due  on  the  score  of  medical  bills.  These 
have  been  paid  by  the  claimant,  and  w^ere  quite  inconsiderable  in 
themselves,  amounting  to  less  than  $25. 

We  have,  therefore,  only  to  consider  what  is  to  be  allowed  for 
the  three  following  items,  viz.,  for  pain  and  suffering ;  for  loss 
of  time  and  wages ;  and  for  permanent  disability ;  these  being 
the  grounds  of  allowance  for  which  we  have  precedents  in  the 
reported  cases. 

1.  The  suffering  of  the  libellant  in  consequence  of  his  wound, 
though  doubtless  severe  for  a  few  days,  was  soon  greatly  assuaged, 
and  I  think  a  liberal  allowance  on  this  score  would  be  $250. 

2.  The  loss  in  farming  operations  resulting  to  the  libellant, 
while  quite  serious  for  a  poor  man,  cannot  in  this  case  be  estimated 
at  the  very  high  figures  which  we  see  reported  in  many  cases  in 
this  country  and  England.  True,  the  injury  occurred  at  an  im- 
portant season  of  the  second  year  of  his  three  years'  lease  of  the 
trucking  farm  on  which  he  lived,  which  was  a  year  in  which  he 
expected,  with  reason,  to  make  up  in  profits  for  the  unremune- 
rated  labor  and  preparation  of  the  first  year.  True  that  the  legiti- 
mate ex}>ectation  for  this  second  year  was,  that  the  results  should 
compensate  for  the  labor  and  investment  of  both  years.  But  yet 
I  do  not  think  I  would  be  justified  in  estimating  these  profits 
from  one  man's  labor,  on  a  small  farm  of  indifferent  fertility,  at 
more  than  $500  for  the  two  years  named. 

3.  We  come,  last,  to  the  permanent  effect  of  the  injury  sus- 
tained by  the  libellant,  the  damages  allowable  for  which  is  t\\e 
more  difficult  of  ascertainment  for  the  reason  that  they  can  be 
little  other  than  conjectural.  The  knee  upon  which  the  bruises 
which  were  suffered  concentrated,  is  now  still  enlarged  and  stiff, 
seriously  impeding  the  movements  of  a  laboring  man.  While 
the  physician  who  attended  the  libellant  and  who  testified  at  the 
trial  would  not  express  the  positive  opinion  that  it  would  con- 
tinue so  permanently,  yet  all  that  he  said  seemed  to  indicate  a 
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belief  on  his  part  that  the  probabilities  were  on  the  side  of  a  per- 
manently stiff  and  enlarged  knee. 

The  libellant  is  a  poor  man,  with  a  large  family  to  support. 
He  is  thirty-five  years  of  age,  and  has  a  long  "  expectation  of 
life.^'  The  conditions  of  his  case  are,  therefore,  such  as  appeal 
strongly  for  a  liberal  allowance.  I  therefore  feel  authorized  by 
established  precedents  and  by  considerations  of  natural  justice 
to  award  damages,  on  this  score,  to  the  amount  of  $1000. 

A  decree  may,  therefore,  be  taken  for  $1750. 


United  States  Circuit  Court,  Western  District  of  Virginia,  at 

Lynchburg,  Fall  Term,  1879. 

J.  &.W.  Seligman  &  Co.  V.  Charlottesville  National 

Bank. 

a  national  bank,  upon  the  deposit  of  collateral  security  with  it,  has  no  power 

to  guarantee  the  obligation  of  the  person  making  such  deposit. 
A  national  bank  may  lend  money  on  personal  security,  but  not  its  credit. 

In  covenant. 

The  facts  of  the  case  are  set  out,  as  far  as  they  are  material,  in 
the  decision  of  the  court  rendered  by 

BOND,  J. — The  declaration  in  this  cause  sets  out  that  J. 
&  W.  Seligman  &  Co.,  of  New  York,  are  bankers ;  that  on  the 
14th  day  of  May,  1875,  B.  C.  Flanagan  &  Son  made  a  propo- 
sition to  the  Charlottesville  National  Bank,  in  waiting,  to  this 
effect: 

In  consideration  of  the  guarantee  of  a  letter  of  credit  to  the  extent 
say  of  (£5000)  five  thousand  pounds  sterling,  to  be  issued  by  J.  & 
W.  Seligman  <fe  Co.,  of  New  York,  we  propose  to  deposit  with  the 
Charlottesville  National  Bank  business  paper  to  the  extent  of  $35,000. 
For  such  amounts  of  said  letter  of  credit  as  we  may  use  we  propose 
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the  bank  shall  discount  of  said  paper  at  9  per  cent,  a  sufficient 
amount  to  cover  the  amount  used  by  us,  holding  the  balance  as  col- 
lateral security  for  same  ;  the  bank  to  receive  the  money  under  the 
letter  of  credit  which  is  used  in  the  discount  aforesaid. 

It  is  further  agreed  that  we  will  take  the  risk,  as  to  any  fluctua- 
tions in  gold,  so  that  the  diflerence  iif  rate  of  interest  between  that 
charged  us  and  that  paid  by  the  bank  shall  not  be  less  than  at  the 
rate  of  2  per  cent,  per  annum  in  favor  of  the  bank,  the  bank  hav- 
ing the  benefit  of  any  fluctuations  which  may  increase  their  profit. 

This  proposition  was  accepted  by  the  bank  by  the  following 
resolution  of  its  board  : 

Resolved,  That  the  president  and  cashier  be  and  they  are  hereby 
authorized,  iu  accordance  Nvith  the  proposition  submitted  by  B.  C. 
Flanagan  <fe  Son  to  guarantee  to  Messrs.  J.  <fe  W.  Seligman  <fe  Co. 
drafts  drawn  under  their  letter  of  credit,  in  favor  of  B.  C.  Flanagan 
&  Son  to  the  extent  of  £5000  on  the  deposit  with  the  bank,  of  busi- 
ness paper  by  Flanagan  &Son  as  collateral  security  to  the  extent  of 
$35,000. 

The  plaintiffs  aver  that  in  consideration  of  this  acceptance  ot 
Flanagan  &  Son's  proposition  by  the  bank,  they  gave  to  Flana- 
gan &  Son  a  letter  of  credit  for  £5000,  as  follows : 

No.  1023.  New  York,  May  25, 1875. 

Messrs.  Seligman  Bros.,  London. 

Sirs  :  We  herewith  beg  to  open  with  you  a  credit  in  favor  of 
Messrs.  B.  C.  Flanagan  &  Son,  of  Charlottesville,  Va.,  for  £5000,  of 
which  they  will  avail  themselves  either  iu  their  own  drafts  or  the 
drafts  of  such  parties  as  they  may  accredit  with  you  at  four  months 
after  sight.  You  will  please  honor  said  drafts  to  the  above  amount, 
advising  us  promptly  of  maturity. 

J.  &  W.  Seligman  &  Co. 


Flanagan  &  Son  deposited  the  $35,000  business  paper  with 
the  bank,  and  the  bank  gave  its  written  guarantee  to  Messrs.  J. 
&  W.  Seligman  &  Co.,  as  follows : 

In  consideration  of  one  dollar,  to  us  in  hand  paid,  the  receipt  of 
which  is  hereby  acknowledged,  we  guarantee  to  Messrs.  J.  <fe  W. 
Seligman  &  Co.  the  prompt  and  punctual  payment  of  all  sums  and 
amounts  due  them  under  their  letter  of  credit  No.  1023,  for  five 
thousand  pounds  sterling  on  the  part  of  Messrs.  Flanagan  &  Son, 
and  we  hereby  hold  ourselves  liable  for  the  prompt  and  complete 
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payment  of  all  amounts  that  may  so  become  due  to  them,  and  for 
the  exact  fulfilment  of  all  the  conditions  mentioned  in  the  annexed 
receipt : 

■"  New  York,  Maj  25, 1875. 

"  Bills  receivable  amounting  to  $35,089 y^  have  been  deposited 
with  the  Charlottesville  National  Bank  by  B.  C.  Flanagan  &  Son  as 
collateral  security  for  the  within-mentioned  credit,  in  accordance 
with  the  resolution  of  the  board  of  directors,  adopted  in  full  board 
on  14th  May,  1875." 

Which  guarantee  and  receipt  are  signed  by  the  president  and 
cashier  of  the  bank.  And  the  resolution  further  shows  that 
Flanagan  &  Son  gave  plaintiffs  the  following  receipt : 

Nbw  York,  May  26,  75. 

Gentlemen  :  We  have  received  to-day  your  letter  of  credit  for 
£5000  on  London  in  our  favor,  dated  to-day,  and  in  consideration 
thereof  we  hereby  agree  that  whenever  advised  of  a  draft  having 
been  drawn  under  said  credit  we  will  receipt  your  draft,  or  reim- 
burse you  upon  your  notifying  us  of  the  date  when  due,  for  the 
amount  of  said  bills,  payable  in  New  York,  twenty-one  days  before 
the  maturity  of  the  bills  in  London,  or  their  equivalent  in  cash.  We 
will  allow  you  2  per  cent,  banker's  commission  on  the  amount  of 
drafts  made  under  the  above  credit,  together  with  bill  stamps,  post- 
age, etc.,  and  deposit  with  you  the  following  collateral,  which  w© 
authorize  you  to  dispose  of  at  your  discretion,  in  the  event  of  our 
non-compliance  with  the  above  terms. 

We  further  authorize  you  to  cancel  this  letter  of  credit  at  any 
time  to  the  extent  it  shall  not  have  been  acted  upon  when  notice  of 
revocation  is  received  by  the  user. 

B.  C.  Flanagan  &  Son. 

Drafls  were  drawn  against  the  letter  of  credit,  in  accordance 
with  the  agreement,  which  were  ultimately  paid  by  plaintiffs, 
Flanagan  having  failed  to  accept  and  pay  the  twenty-one  day 
drafts  spoken  of  in  the  receipt.  The  bank  failed  and  was  placed 
in  the  hands  of  a  receiver  by  the  comptroller  of  the  treasury, 
and  the  plaintiffs  allege  that  it  is  liable  upon  its  above  written 
guarantee  for  the  amount  of  Flanagan  &  Son's  drafl  remaining 
unpaid  and  held  by  them. 

To  this  declaration  there  is  a  demurrer ;  all  errors  in  pleading 
are  waived,  and  the  question  presented  is,  whether,  upon  the 
facts  above  set  forth,  the  plaintiffs  are  entitled  to  recover. 

VOL.   III. — 41 
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The  case  is  free  from  many  diflBculties  that  have  arisen  in  like 
cases.  It  is  not  a  contest  against  the  corporation  itself  pleading 
a  want  of  power  to  make  a  contract  from  which  it  has  derived 
no  benefit,  but  which  caused  loss  to  others,  such  a  defence  hav- 
ing been  justly  held  by  many  courts  to  be  as  odious  as  the  plea 
of  the  statute  of  limitations  on  the  part  of  an  individual  debtor; 
but  it  is  a  contest  between  creditors  ckiming  the  same  fund, 
where  each  party  has  the  just  right  to  contest  the  claim  of  the 
other  in  every  legal  manner. 

Nor  is  there  any  question  of  notice  to  parties,  upon  which  many 
decisions  in  the  bank  cases  depend.  Here  the  tranasction  is  in 
writing  chiefly,  and  stands  between  the  original  parties  to-day  as 
it  did  the  day  it  was  made.  Under  these  circumstances  we  are 
to  determine  whether  or  not  a  national  bank  is  authorized  by 
the  statute  creating  it  to  guarantee  the  paper  of  a  customer  for 
his  accommodation  ;  for  this  is  the  real  transaction  set  forth  in  the 
declaration.  We  will  admit  for  the  sake  of  the  argument  what 
plaintiffs'  counsel  have  urged  at  bar,  that  a  bank  may  borrow 
money  to  aid  its  customers ;  but  here  the  bank  got  no  money ; 
none  of  the  money  procured  by  the  letter  of  credit  was  to  go  to 
it.  All  the  bank  had  to  expect  was  the  profit  it  was  to  make 
from  the  discount  it  received  from  the  collaterals  placed  in  its 
hands  to  secure  it  from  loss  by  reason  of  the  pledge  of  its  credit 
to  plaintiffs. 

The  Flanagans  were  to  give  their  own  drafts  to  take  up  those 
drawn  against  the  letter.  They  agreed  what  commissions  the 
plaintiffs  were  to  charge.  The  bank  had  nothing  to  do  with  the 
transaction  except  to  see  in  the  event  of  the  failure  of  the  Flana- 
gans that  the  plaintiffs  were  secure  against  loss. 

What  a  national  bank  is  authorized  to  do  is  defined  by  the 
statute  of  which  it  is  the  creature.  The  section  of  the  statute 
applicable  here  is  5136  of  the  Revised  Statutes. 

By  that  section  it  is  authorized  to  exercise  all  such  powers  as 
are  incidental  to  banking,  by  discounting  and  negotiating  prom- 
issory notes,  bills  of  exchange,  and  other  evidences  of  debt.  But 
certainly  there  is  no  discounting  of  promissory  notes  set  forth  in 
the  declaration. 

The  cause  of  action  is  the  written  guarantee  of  the  bank.     To 
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discount  a  note  is  to  deduct  the  interest  in  prccsenH  and  pay  over 
in  money  the  face  value  of  the  note  to  the  holder.  Here  the  bank 
parted  with  no  money.  To  negotiate  a  promissory  note  is  either 
to  buy  or  sell  it,  and  so  with  a  bill  of  exchange.  Here  the  bank 
neither  bought  or  sold  any  bills  of  exchange.  It  agreed  to  guar- 
antee Flanagan's  purchase  of  them  from  plaintiffs.  By  the  same 
section  the  bank  is  allowed  to  lend  money  upon  personal  security ; 
but  it  must  be  money  that  it  loans,  not  its  credit.  Upon  the  de- 
posit of  the  collaterals  with  the  defendant  by  Flanagan,  it  loaned 
its  credit  to  him  to  be  used  with  plaintiffs. 

It  is  alleged,  however,  that  the  bank  by  reason  of  the  powers 
granted  to  it  incidental  to  banking,  could  enter  into  this  con- 
tract. But  the  incidental  powers  given  are  not  the  incidental 
powers  given  generally  to  all  banking  institutions ;  but  only  such 
as  are  incidental  to  banks  allowed  to  do  such  things  as  are  pre- 
scribed by  the  statute — such  acts  as  are  incidental  to  discount- 
ing and  negotiating  promissory  notes  and  bills  of  exchange,  and 
the  loan  of  money  on  personal  security,  and  the  other  acts  of  bank- 
ing mentioned  in  the  statute.  We  cannot  see  how  this  transaction 
can  be  brought  within  the  powers  of  the  bank  granted  by  stat- 
ute, and  the  demurrer  must  be  sustained. 

Messrs.  W.  J,  Robertson  and  R,  G.  H.  Kean  appeared  as 
GowaselfoT  the  plaintiffs. 

Messrs.  S,  V.  SouthxiU  and  Duke  &  Duke,  for  the  defendants. 
The  briefs  of  counsel  in  the  case  are  appended. 

Brief  for  the  Plaintiffs. 

1.  The  true  construction  of  the  transaction,  upon  the  face  of 
the  papers  set  out  in  the  declaration,  is,  that  the  proceeds  of  the 
letter  of  credit  were  to  go  into  the  hands  of  the  bank,  and  were 
to  be  used  when  so  realized  in  discounting  from  time  to  time, 
as  realized,  so  much  of  the  "  good  business  paper  "  hypothecated 
by  the  Flanagans. 

2.  In  this  (the  true)  view  of  the  transaction,  the  question  re- 
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solves  itself  into  the  inquiry  whether  a  national  bank  can  bor- 
row money  ? 

3.  It  seems  to  be  conceded  (as  it  must  be)  that,  under  certain 
circumstances,  a  national  bank  can  borrow  money,  e.  g.,  to  meet 
a  pressing  liability.  If  so,  who  is  to  judge  of  the  emergency?* 
Obviously,  the  lender  cannot ;  therefore  the  question  of  illegality 
can  only  arise  between  stockholders  and  officers, 

4.  If  a  national  bank  can  borrow  money  for  legitimate  bank- 
ing purposes  this  transaction  will  be  sustained,  being,  in  legal 
effect,  a  mere  method  of  securing  a  loan,  the  proceeds  of  which 
were  to  be  used  in  discounting  "  business  paper." 

6.  The  subsequent  insolvency  of  the  bank  and  of  B.  C.  Flan- 
agan &  Son  in  no  way  affect  the  legal  questions.  The  receiver 
stands  where  the  bank  would  if  it  had  not  failed.  Woods^  J., 
in  Carey  v.  La  Soeiiti  de  Or  edit  Mobiiier,  Thompson's  National 
Bank  pases,  p.  293. 

6.  The  later  view,  in  England  and  the  United  States,  frowns 
on  the  defence  of  ultra  vires,  as  applied  to  executed  contracts, 
even  when  the  contract  is  such  as,  upon  a  nice  construction, 
would  be  regarded  as  beyond  the  corporate  objects.  See  cases 
cited  in  printed  note  in  Slaughter  v.  City  of  Lynchburg,  in  9  Ex- 
chequer, L.  R.  244 ;  also,  Riche  v.  Asbury  Car  Company,  Cen^ 
tral  Law  Journal  (article  Ultra  Vires),  January  4th,  1878,  p.  2, 
vol.  6 ;  Houghton  v.  First  National  Bank  of  Elkhom,  7  American 
Cases,  107  (26  Wisconsin,  603) ;  Bushnell  v.  Cliatauqua  County 
Bank,  10  Hum.  378  (Thompson's  National  Bank  Cases,  794) ; 
Wliitney  Arms  v.  Barlow,  63  New  York,  62  ;  Bissell  v.  Michigan 
So.  and  No,  Ind,  Railroad  Company,  and  Parrish  v.  Wheeler,  both 
in  22  New  York  (8  Smith) ;  First  National  Bank  of  Charlotte  v. 
Natio7ial  Ex.  Bank,  etc.,  2  Otto,  122  (Thompson's  Cases) ;  Town 
of  Cohma  v.  Eaves,  92  U.  S.  (2  Otto),  484 ;  Commissioners,  etc,, 
v.  BoUes,  94  U.  S.  (4  Otto),  104.  Cases  cited  in  the  foregoing. 


*  See  opinion  of  Dillon,  J.,  in  The  Public,  October  10th,  1878,  page  229. 
Also,  Swayne,  J.,  in  Merchant^  National  Bank  v.  State  National  Bank,  10  Wallace, 
604.  "  If  the  contract  can  be  valid  under  any  circumBtances,  an  innocent  party 
in  such  a  case  has  a  right  to  presume  tlieir  existence,  and  the  corporation  is  es- 
topped to  deny  them."  Same  case,  Thompson's  Gases,  page  55,  for  above-quoted 
expression. 
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7.  When  the  act  complained  of  has  been  executed  and  the 
creditor  has  parted  with  his  money  on  the  faith  of  what  the  cor- 
poration has  promised,  only  a  substantial  adherence  to  the  pur- 
pose of  its  creation  is  required  to  bind  it,  although  the  act  might 
be  one  which,  if  executory,  it  might  be  restrained  from  engaging 
in.  Coleridge,  J.,  in  E.  Co.  R.  B.  Co.  v.  HawkeSy  35  E.  L.  and  E., 
p.  129  ;  Comstock,  Ch.  J.,  in  Btasell  v.  R.  R.  Co.,  and  Painter 
V.  Wheeler  J  22  New  York.  As  to  executed  contract,  Bushneli  v. 
Chatauqua  National  Bank,  Thompson's  Cases,  796. 

8.  Nothing  in  the  view  that  the  nine  per  cent,  guaranteed  was 
illegal,  because — 

First,  The  law  specifically  provides  what  the  penalties  of  usury 
shall  be. 

Second.  It  was  never  said  that  the  forfeiture  of  interest  should 
avoid  the  contract 

Third.  The  bank  is  estopped  to  allege  its  usury  practiced  on 
Flanagan  &  Son  as  a  reason  for  repudiating  its  agreement  with 
plaintiffs,  who  are  innocent  of  all  usury.  9  Massachusetts  Re- 
ports, p.  1. 

9.  To  say  that  a  temporary  loan  made  to  tide  over  a  tight 
time,  and  protect  customers,  is  an  unlawYul  increase  of  the  capital 
stock  is  to  abuse  language.  The  whole  answer  is,  the  thing  is  not 
true. 

10.  There  was  nothing  wrong  or  vicious  in  what  the  plaintiffs 
did.  Their  bona  fides  is  beyond  question.  This  being  so,  to 
enable  ^^6  bank  to  repudiate  its  engagement,  on  the  faith  of  which 
the  plaintiffs  parted  with  their  money,  it  must  appear  affirma- 
tively that  there  was  no  natural  and  direct  connection  between 
the  arrangement  made  and  the  purpose  for  which  the  charter  was 
granted. 

Brief  for  Defendant. 

1 .  Corporations,  created  by  statute,  depend  for  their  powers,  and 
for  the  mode  of  exercising  them,  on  the  construction  of  the  stat- 
ute itself.  Bank  of  United  States  v.  Dandiidge,  12  Wheaton, 
64 ;  Head  v.  Providence  Insurance  Company^  1  and  2  Cranch, 
127  ;  Fowler  v.  Scully,  Thompson's  Bank  Cases,  855 ;  Matthews 
V.  SkinkcTy  Thompson's  Cases,  649. 
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2.  A  corporation  can  make  no  contract  and  do  no  act  except 
such  as  are  authorized  by  its  charter,  either  expressly,  or  as  inci- 
dental to  its  existence.  First  National  Bank  of  Lyons  v.  Ocean 
National  Bank,  Thompson's  Cases,  737. 

"  The  express  grant  of  the  powei's  mentioned  is,  on  familiar 
principles,  an  implied  exclusion  of  all  not  mentioned."  Wiley 
V.  First  National  Bank,  Thompson's  Cases,  908. 

3.  Section  8  of  National  Banking  Act  defines  and  limits  the 
powers  of  the  banks,  the  powera  not  granted  and  not  necessary 
to  their  existence  being  prohibited.  Weohler  v.  Bank  of  Hagers- 
town,  Thompson's  Cases,  540-542. 

"  Dealing  in  stocks  is  not  expressly  prohibited  ;  but  such  a 
prohibition  is  implied  from  the  failure  to  grant  the  power." 
First  National  Bank  of  Charlotte  v.  National  Exchange  Bank  oj 
Baltimore,  2  Otto,  128  (reported  in  Thompson's  Casas,  129). 

4.  Accommodation  indorsement  by  banks  unauthorized.  Bank 
of  Genesee  v.  Patchin  Bank,  3  Kernan,  309;  Bank  of  Kent  v. 
Butchers  and  Drovers'  Bank,  16  New  York,  128,  129 ;  26  Bar- 
bour, 23,  568 ;  30  Barbour,  421 ;  1  Daniel  N.  Y.  Notes,  290, 
291 ;  Green's  Brice's  Ultra  Vires,  121,  122  (note). 

Public  policy  requires  that  banks  should  not  lend  their  credit, 
whether  compensated  for  it  or  not;  indeed,  compensation  but  in- 
creases the  evil.  If  they  can  guarantee  for,  or  without  a  consid- 
eration, then  they  can  guarantee  railroad  bonds,  city  bonds,  pri- 
vate bonds,  and  all  bonds,  and  their  liability  becomes  illimitable. 

5.  Banks  expressly  prohibited  from  guaranteeing  or  borrow- 
ing.    Section  5202  of  the  National  Bank  Act. 

Not  only  the  shareholders,  and  the  depositors,  and  the  local 
public,  but  the  United  States  Government  itself,  and  the  people 
represented  by  it,  are  interested  in  maintaining  the  credit  of  the 
banks,  hence  the  restrictions  imposed  upon  them  by  Congress. 
Farmers  and  Mechanics'  Bank  v.  Bearing,  Thompson's  Cases, 
117. 

6.  A  person  dealing  with  a  corporation  is  presumed  to  know 
the  extent  of  its  corporative  powers.  Farmers  and  Mechanics* 
Bank  of  Kent  v.  BtUchers  and  Drovers'  Bank,  16  New  York, 
129,  130;  21  Howard,  443;  42  Barbour,  488;  3  Wallace. 

Hence  Seligman  knew  that  his  transaction  was  illegal.     The 
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court  may  sympathize  with  Seligman's  loss  of  his  money,  and 
rigidly  enforce  his  remedy,  if  he  has  one,  against  the  officers  of 
the  bank  who  exceeded  their  powers,  but  that  is  no  reason  why 
the  money  of  either  innocent  depositors  or  stockholders  should  be 
taken  to  pay  Seligman. 

7.  The  Flanagan  proposition  to  the  bank,  the  resolution  ot 
the  board  of  directors  authorizing  the  guarantee,  and  the  guar- 
antee itself,  as  set  forth  in  the  declaration,  import  a  simple  guar- 
antee by  the  bank  upon  the  supposed  protection  of  the  $35,000 
of  business  paper  (so  called)  as  collateral  security. 

The  bank  could  not  "  receive"  (for  purposes  of  discount)  money 
arising  under  the  Seligman  contract,  if  said  Seligman  contract 
was  ^^U8ed"  to  a  corresponding  extent  by  the  Flanagans  them- 
selves. 

But  supjwse  it  was  understood,  all  around  that  the  money 
raised  by  the  Flanagans  on  the  Seligman  contract  should  be 
turned  over  by  them  to  the  bank,  provided  it  was  returned  to 
the  Flanagans,  as  the  proceeds  of  the  discount  of  the  business 
paper,  were  not  the  parties  precisely  where  they  would  have 
been  if  the  money  so  raised  had  remained  in  the  Flanagans' 
hands,  and  the  bank  had  been  paid  by  them  2  per  cent,  for  its 
guarantee  ?  And  if  this  could  not  be  done  directly,  it  could  not 
be  done  indirectly. 

8.  Seligman's  contract  did  not  contemplate  money  being  re- 
ceived by  either  the  bank  or  Flanagan  &  Son,  but  only  credit 
was  to  be  gotten  under  it. 

9.  If  the  bank  was  to  receive  money  on  the  Seligman  contract, 
and  discount  Flanagan  &  Son's  paper  with  it,  in  consideration 
of  guarantee,  then  consideration  failed,  because  Seligman  fur- 
nished the  money  to  Flanagan  &  Son  (who  used  it),  and  not  to 
the  bank. 

10.  If  the  Seligman  contract  with  the  bank's  guarantee  is  to  be 
treated  as  a  re-discount  for  the  bank,  then  it  was  a  re-discount  by 
Seligman  &  Co.  when  they  hnew  that  the  $35,000  of  business 
paper  had  not  been  previously  discounted  by  the  bank,  and  no 
bank  can  have  paper  re-discounted  till  by  discount  it  becomes  the 
owner  of  such  paper.     And  the  Flanagans,  and  not  the  bank, 
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liaving  received  the  avails  of  the  arrangement,  the  bank  is  not 
bound  legally  or  equitably. 

And  if  the  Seligman  contract  with  the  gaarantee  is  to  be  treated 
as  Flanagan  &  Son's  note  indorsed  by  the  bank,  and  if  it  was  un- 
derstood that  Seligman  should  furnish  Flanagan  &  Son  the  money 
on  it,  with  the  further  understanding  that  Flanagan  &  Son 
should  turn  it  over  to  the  bank,  to  be  returned  to  them  by  the 
bank  as  the  proceeds  of  the  discount  of  the  business  paper,  then 
it  simply  amounted  to  a  lending  of  the  money  by  Seligman  to 
Flanagan  upon  the  bank's  guarantee,  which  was  protected  by 
the  business  paper  as  collateral.  And  if  this  could  not  be  done 
directly,  it  could  not  be  done  indirectly. 

11.  The  bank  had  no  power  to  borrow  money  to  lend  again. 

12.  Usurioiia  lending  by  banks  expressly  prohibited.  Selig- 
man rests  his  case  upon  Flanagan's  proposition,  which  was  a 
usurious  one,  and,  therefore,  illegal^  and,  being  illegal,  cannot  «up- 
port  Seligman's  claim. 

13.  If  a  national  bank  has  the  power  to  borrow  money,  it  cer- 
tainly can  be  done  only  to  meet  an  emergency,  for  instance,  to 
raise  money  to  meet  a  pressing  debt,  thus  merely  substituting  one 
creditor  for  another.  But  no  bank,  least  of  all  a  national  bank, 
can  borrow  money  to  lend  a  customer.  To  do  this  is  indirectly 
to  increase  the  capital  stock  of  the  bank,  which  the  National 
Banking  Act  says  cannot  be  done  without  the  comptroller's  con- 
sent. Besides,  money  borrowed  by  the  bank  upon  the  note  of 
its  customer,  strengthened  by  its  own  indorsement,  to  be  lent  by 
it  to  its  customer  with  the  knowledge  of  the  lender  to  the  bank, 
amounts  simply  to  a  direct  lending  by  the  creditor  to  the  bank's 
customer  upon  his  note  indorsed  for  his  accommodation  by  the 
bank.  It  is  merely  an  attempted  evasion  of  the  prohibition  im- 
posed upon  the  bank  against  indorsement  for  the  benefit  of  a 
third  party.     See  Leavitt  v.  Oarlis,  6  Barbour. 

14.  National  banks  may  "make  contracts,"  but  only  such 
contracts  as  the  act  contemplates,  those  belonging  to  legitimate 
banking  business  of  the  kind  prescribed  by  the  statute. 

15.  The  guarantee  in  this  case  is  so  extraordinaryy  that  the 
seal  of  the  corporation  is  annexed  to  the  paper. 

1 6.  It  is  true  that  the  penalty  imposed  upon  a  national  bank 
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for  committing  usury  does  not  extend  to  the  principal  of  the  debt. 
But  it  forfeits  all  the  interest,  so  that  the  Flanagan  proposition 
legally  deprived  the  bank  (if  there  was  really  to  be  anything 
more  than  a  pretended  discounting  under  it)  of  all  the  benefit 
which  the  plaintiffs  say  the  bank  was  to  get  by  it,  thus  leaving 
the  transaction  without  the  semblance  of  consideration,  so  far  as 
the  bank  was  concerned. 

And,  besides,  the  penalty,  though  great  or  small,  is  imposed 
because  an  act  forbidden  has  been  done,  and  an  act  forbidden  is 
iUegal,  and  the  Seligmans  cannot  rest  their  claim  upon  an  act 
which  they  knew  to  be  illegal,  an  act  prohibited  by  law,  and  never 
sanctioned  by  the  shareholders  of  the  bank. 


United  States  Circuit  Court,  Western  District  of  Virginia,  at 

Lynchburg,  FaM  Term,  1879. 

Johnston  Brothers  &  Co.  v.  Charlottesville  National 

Bank. 

Where  a  party  knowingly  takes  as  collateral  security  drafts  of  a  national  bank 
drawn  for  the  accommodation  of  a  customer,  he  cannot  recover  in  a  suit 
against  the  bank  in  the  hands  of  a  receiver. 

A  national  bank  has  no  authority  to  lend  its  credit  on  personal  security. 

In  assumpsit. 

The  facts  of  the  case  appear  in  the  finding  and  decision  of  the 
court,  rendered  by 

BOND,  J. — This  cause  having  been  submitted  to  the  court 
by  writing  duly  executed  and  filed,  waiving  the  intervention  of 
a  jury,  as  well  upon  the  facts  as  upon  the  law,  and  having  been 
argued  by  counsel,  the  court  doth  find  the  facts  to  be  as  follows : 

Johnston  Brothers  &  Co.,  the  plaintiffs,  claim  to  recover 
against  the  defendant,  the  Charlottesville  National  Bank,  upon 
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five  bills  of  exchange  in  their  declaration  mentioned.  The  part- 
ners constituting  the  firm  of  Johnston  Brothers  &  Co.  are 
citizens  of  the  State  of  Maryland,  and  are  bankers  in  the  city  of 
Baltimore.  The  defendant  bank  was,  on  the  16th  of  April, 
1875,  a  banking  association  and  body  corporate,  carrying  on  the 
business  of  banking  at  Charlottesville  in  the  State  of  Virginia, 
under  the  provisions  of  the  act  of  Congress  known  as  the  Na- 
tional Bank  Act.  N.  H.  Massie  was  a  director  and  president  of 
the  defendant  bank.  B.  C.  Flanagan,  of  the  firm  of  B.  C.  Flan- 
agan &  Son,  was  also  a  director,  and  W.  W.  Flanagan,  also  of 
that  firm,  was  a  director  and  cashier  of  the  bank.  Each  con- 
tinued his  official  relations  to  the  bank  until  its  failure,  which 
occurred  about  the  28th  of  October,  1875,  when  the  bank  went 
into  the  hands  of  a  receiver,  in  whose  hands  it  now  remains. 

Prior  to  the  13th  day  of  April,  1875,  the  bank  had,  at  sundry 
times,  discounted  paper  for  the  Flanagans  to  an  amount  aggre- 
gating more  than  $50,000,  which  paper  at  the  date  first  above 
mentioned  had  not  matured,  but  much  of  this  paper  had  been 
re-discounted  for  the  use  of  the  Bank  of  Charlottesville  by  other 
banks  in  New  York  and  Baltimore.  Flanagan  <fe  Son  were 
in  straitened  circumstances  on  the  13th  day  of  April,  1875, 
and  though  in  possession  of  sundry  and  numerous  bills  receiva- 
ble, they  were  drawn  payable  upon  such  long  time  that  they 
were  available  only  as  collaterals  and  not  for  the  purpose  of 
present  discount  in  bank.  They  also  had  certain  bonds  desig- 
nated as  Jordan  Alum  Springs  bonds.  The  Flanagans  applied  to 
the  defendant  bank  for  a  loan  of  $25,000,  but  the  bank  declined 
to  make  such  loan,  because  it  was  out  of  funds  to  do  so.  On  the 
13th  of  April,  1875,  Flanagan  &  Son  applied  to  the  plain- 
tiffs for  a  loan  of  $25,000,  stating  they  might  have  got  it  from 
the  defendant  bank,  but  it  was  not  in  funds.  The  plaintiffs  re- 
quired them  to  submit  their  proposition  in  writing,  which  they 
did  in  the  words  following : 

We  propose  to  borrow  $25,000  until  next  fall,  say  November  20th, 
and  to  pledge  as  collateral  for  same,  say,  $30,000  bills  receivable, 
$25,000  Jordan  Alum  Springs  ten  per  cent,  bonds.  The  bills  re- 
ceivable above  are  given  to  us  for  guano  and  provisions  furnished 
merchants  by  us,  and  in  many  cases  are  secured  to  us  by  a  pledge  as 
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collateral  of  planter  liens,  and  indorsed  by  Flanagan,  Abell  &  Co. 
The  Springs  bonds  are  secured  by  a  first  mortgage  on  all  the  prop- 
erty, both  real  and  personal.  The  cost  of  said  property  is  $150,000, 
and  the  amount  of  the  mortgage  is  $60,000.  The  bonds  bear  ten 
per  cent.  J.  Ran.  Tucker  and  John  B.  Minor  are  trustees,  and  the 
mortgage  can  be  foreclosed  on  failure  to  pa^  interest.  We  will  give 
our  note  for  same  and  interest,  but  will  wish  any  notes  which  are 
held  as  collateral  and  maturing  before  maturity  of  above  loan  to  be 
credited  on  same,  with  rebate  of  interest.  As  an  alternative,  if  pre- 
ferred by  you,  we  believe,  by  depositing  the  Springs  bonds  with  the 
Charlottesville  National  Bank,  we  can  give  its  indoreement.  It  is 
proper,  however,  to  state  the  proposition  is  contingent  on  the  bank's 
willingness  to  indorse,  which  has  not  been  submitted  to  the  directors 
thereof. 

'  The  plaintiffs  then  took  the  written  proposition  under  advise- 
ment^ promising  to  give  notice  of  its  acceptance  or  non-acceptance 
in  due  time,  and,  accordingly,  on  the  14th  of  April,  1875,  the 
plaintiffs  addressed  to  Flanagan  &  Son  the  following  letter: 

Baltimore,  April  14th,  1875. 

Messrs.  B.  C.  Flanagan  &  Son,  Charlottesville,  Va. 

Dear  Sirs  :  In  reply  to  the  memorandum  handed  us  yesterday,  we 
have  to  say,  that  we  will  advance  you  twenty  thousand  dollars  on 
the  following  collaterals :  Forty  thousand  dollars  of  bills  receivable 
from  new  and  fresh  sales  of  this  season  (no  renewals  of  old  paper  to 
be  included),  and  four  drafts  of  five  thousand  dollars  each  of  the 
Charlottesville  National  Bank  on  the  Citizens'  National  Bank  of  this 
city,  payable  on  the  30th  of  November  next,  "  acceptance  waived," 
said  drafts  to  be  received  by  us  in  lieu  of  the  Jordan  Alum  Springs 
bonds,  which  are  to  be  deposited  by  you  with  the  bank  as  security 
for  these  drafts  as  above.  You  forgot  to  mention  in  your  memoran- 
dum the  rate  of  interest  and  commissions  you  were  willing  to  pay. 
If  ihis  be  made  satisfactory,  we  will  make  the  advance  as  herein 
stated.  Perhaps  you  had  better  come  down  in  person  to  conclude 
the  arrangement.  KespectfuUy, 

Johnston  Brothers  &  Co. 

Upon  receipt  of  this  letter,  on  the  16th  day  of  April,  1875,  B. 
C.  Flanagan  requested  Massie,  the  president  of  the  Charlottes- 
ville Bank,  to  sign  and  issue  the  drafts,  that  they  might  use  them 
as  collateral  security,  in  part,  for  the  loan  from  plaintiffs,  with 
which  request  Massie,  the  president,  on  the  16th  of  April,  1875, 
complied,  without  submitting  the  matter  at  any  time  to  the 
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board  of  directors  of  the  bank ;  but  he  required  that  Flanagan  & 
Son  should  submit  to  him  a  written  proposition  for  the  loan, 
which  they  did  in  the  following  words : 

^^  * 

To  N.  H.  Massie,  President  Charlottesville  National  Bank. 

We  are  greatly  in  want  of  certain  accommodations  to  extend  some 
liabilities  of  our  firm  until  next  autumn,  and  if  we  can  procure  them 
through  the  aid  of  this  bank  will  be  enabled  then  to  meet  them  with- 
out, we  are  persuaded,  any  doubt ;  and  are  able  to  cover  the  amount 
by  collateral  security  in  the  shape  of  good  business  paper  not  matur- 
ing early  enough  for  our  present  purposes,  but  of  unquestionable  sol- 
vency and  reliability.  It  is,  of  course,  not  worth  our  while  to  say  to 
you  that  our  liability  in  many  different  ways  to  the  bank,  incurred 
through  a  course  of  years  in  the  two  banks  before  their  consolidation, 
partly  as  principal  and  partly  as  indorser,  we  being  ourselves,  indi- 
vidually, the  owner  of  a  very  large  part  of  the  stock  of  both  banks, 
is  of  such  an  amount  that  even  the  most  temporary  disaster  to  us 
would  seriously  inconvenience  the  present  bank,  even  to  use  no 
stronger  language.  What  we  ask  now  is  aid  to  the  extent  of  five 
drafts  extending  till  November,  amounting  in  the  aggregate  to 
twenty-five  thousand  dollars. 

Having  obtained  the  bills  of  exchange,  Flanagan  &  Son,  on  Uie 
17th  of  April,  called  on  the  plaintiffs  at  Baltimore,  and  obtained 
from  them  the  loan  of  $26,000,  giving  the  plaintiffs  their  prom- 
issory note,  payable  on  the  30th  of  November  then  next,  for  the 
amount  of  the  loan,  and  interest  added,  at  the  rate  of  eighteen 
per  centum  per  annum,  amounting  to  the  sum  of  $27,91 2.50 ;  and, 
as  collateral  security,  indorsed  and  delivered  to  the  plaintiffs  said 
five  bills  of  exchange,  and  transferred  bills  receivable  to  the 
amount  of  $26,106.24,  which  last  amount  they  increased  to 
$46,000  in  a  month  thereafler. 

The  plaintiffs  were  aware  at  the  time  they  received  them  that 
at  the  time  of  drawing  those  bills  the  bank  had  no  funds  with 
which  to  make  discounts,  and  that,  however  obtained  from  Mas- 
sie,  they  were  to  be  used  by  Flanagan  &  Son  as  collateral  se- 
curity for  the  loan  made  by  them. 

The  plaintiffs  were  not  aware  of  the  arrangements  made  with 
Massie  by  Flanagan  &  Son  to  obtain  the  five  bills,  except  so  far 
as  is  above  stated  and  by  the  correspondence  between  Flan^an 
and  the  plaintiffs,  and  in  the  application  of  the  13th  of  April, 
1875,  made  by  Flanagan  &  Son  for  a  loan. 
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On  the  16th  day  of  April,  1875,  the  "  Citizens'  National 
Bank  of  Baltimore,'^  upon  which  the  five  drafts  were  drawn,  was 
and  had  been  the  correspondent  bank  and  reserve  redemption 
agent  of  the  Charlottesville  National  Bank,  keeping  two  accounts 
with  it :  one  general  account  as  its  correspondent,  and  another 
account  exclusively  pertaining  to  its  redemption  agency  ;  and 
the  reserve  fund  of  the  Charlottesville  Bank  remaining  in  the 
Citizens'  Bank.  On  the  16th  of  April,  the  date  of  the  drafts, 
there  was  to  the  credit  of  the  Charlottesville  Bank  in  the  Citi- 
zens' Bank,  on  its  reserve  account,  a  balance  of  $15,000,  but  at 
the  same  time  the  Charlottesville  Bank  owed  the  Citizens'  Bank, 
uix>n  general  account,  $14,088.84,  which  indebtedness  was  in- 
creased on  the  17th  of  April,  1875,  to  $15,337.35;  the  reserve 
account  remaining  as  it  was. 

The  bills  of  exchange  were  drawn  by  the  Bank  of  Charlottes- 
ville on  the  Citizens'  National  Bank  of  Baltimore,  each  payable  to 
the  order  of  B.  C.  Flanagan  &  Son  :  the  first  payable  on  the  20th 
of  November  "fixed  ;"  the  second  and  third  were  drawn  paya- 
ble on  the  25th  and  30th  days  of  November  "  fixed  ;"  and  the 
fourth  and  fifth  were  drawn  payable  on  the  6th  and  10th  days 
of  December  "  fixed ;"  and  each  of  said  bills  was  drawn  and 
expressed  "acceptance  waived." 

The  word  "  fixed  "  in  said  bills  means  without  grace.  Neither 
of  the  bills  was  paid  at  maturity  though  presented,  and  due  no- 
tice of  protest  was  sent  to  drawer  and  indorser.  When  the 
money  was  obtained  from  the  plaintiffs  by  the  Flanagans,  it  was 
deposited  in  the  Bank  of  Charlottesville  subject  to  the  order  of 
Flanagan  &  Son.  Neither  of  said  bills  was  drawn  against 
money  actually  on  deposit  to  the  credit  of  the  Bank, of  Char- 
lottesville in  the  Citizens'  Bank,  nor  upon  any  money  there- 
after to  become  due  from  the  Citizens'  Bank  to  the  Bank  of 
Charlottesville,  upon  the  maturity  of  said  bills.  It  was  ex- 
pected by  the  plaintiffs,  and  the  Charlottesville  Bank,  and  Flan- 
agan &  Son,  that  the  latter  would  protect  the  drawer  from  any 
liability  upon  the  bill  by  paying  their  note  given  to  the  plain- 
ti£&,  as  above  stated,  when  the  same  matured. 

And  the  court  finds,  further,  that  it  is  not  in  the  ordinary 
course  of  business,  or  usual  with  national  banks,  to  draw  time 
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bills  of  exchange  upon  each  other  without  grace,  acceptance 
waived. 

And  the  court  finds  as  matter  of  law,  that  upon  these  facts  the 
issuing  of  the  bills  of  exchange  in  question  was  not  a  discount, 
because  the  Bank  of  Charlottesville  had  no  funds  with  which  to 
discount  paper  presented  for  discount ;  but  that  it  was  merely 
a  loan  of  the  bank's  credit  to  Flanagan  &  Son.  And  it  further 
finds  that  the  plaintiffs,  knowing  the  said  drafts  or  bills  of  ex- 
change were  issued  to  the  Flanagans  as  collateral  security,  and 
that  they  were  drawn  for  that  purpose,  it  makes  no  difference 
whether  the  same  were  given  to  Flanagan  &  Son  for  a  note  de- 
posited by  them  with  the  bank  at  the  time,  secured  by  the  collat- 
eral security  or  not ;  the  said  drafts  were  but  the  accommodation 
paper  of  the  Bank  of  Charlottesville,  and  as  such  were  void  in  the 
hands  of  the  plaintiffs,  who  took  them  with  such  knowledge  of 
their  character. 

And  the  judgment  is  given  for  the  defendant  with  his  costs. 

The  same  counsel  appeared  in  the  foregoing  case  as  appeared 
in  that  of  Seligman  &  Co.  v.  The  CharloUesville  National  Bank, 
next  preceding ;  and  in  addition, 

Mr.  William  A.  Fisher  appeared  for  the  plaintiff, 

Mr.  Charles  Case  for  the  defendant. 


United  States  Circuit  Court  for  the  Eastern  District  of  Virffinia, 

at  Richmond,  October  31st,  1879. 

M.  RosENBAUM  V.  E.  M.  Garnett,  Assignee  in  Bank- 
ruptcy OF  Engel  &  Son., 

The  Bankrupt  Court  has  summary  jurisdiction  over  all  contracts  made  with 
itself  respecting  the  bankrupt's  property;  and  where,  on  the  release  of 
goods  under  seizure,  bond  is  given  for  their  forthcoming  or  their  value,  the 
District  Court  may,  on  petition  or  motion  upon  notice,  order  the  goods  ©r 
the  value  thereof  to  be  brought  into  court  by  parties  to  the  bond. 
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Petition  invoking  supervisory  power  of  Circuit  Court  from 
decree  of  District  Court  in  bankruptcy.     (See  supra,  p.  414.) 

The  facts  are  shown  in  the  report  of  the  same  case,  aupray  page 
414,  and  in  the  opinion  of  the  circuit  judge,  which  was  as  follows  : 

BOND,  J. — It  appears  that  in  this  case  the  District  Court 
ordered  the  marshal,  on  the  17th  of  June,  1870,  to  seize  the  goods 
of  the  bankrupt's  which  were  alleged  to  be  in  the  possession  of 
one  Lisberger.  In  obedience  to  this  order  the  marshal  took  pos- 
session of  the  bankrupt's  effects,  including  such  as  were  alleged 
to  be  in  the  hands  of  Lisberger.  After  this  seizure  Lisberger, 
upon  his  petition,  had  the  property  so  seized  restored  to  him  by 
the  District  Court,  which  court  required  him  to  give  a  bond 
conditioned  for  the  production  of  this  property  or  the  value  of  it, 
to  abide  the  future  order  of  the  court. 

Afterwards  a  bill  in  equity  was  filed,  alleging  the  fraudulent 
assignment  of  these  same  goods  by  the  bankrupt  to  Lisberger,  to 
which  bill  Lisberger  was  a  party,  and  that  suit  determined  the 
value  of  the  property  in  question,  and  that  it  was  not  the  prop- 
erty of  Lisberger,  but  was  the  property  of  the  bankrupt.  This 
case  having  gone  first  to  the  Circuit  Court  (see  1  Hughes,  620), 
and  then  to  the  Supreme  Court  on  appeal,  was  affirmed  by  the 
Circuit  Court,  and  was  dismissed  by  the  Supreme  Court  for  the 
want  of  prosecution.  Supersedeas  bonds  were  given  upon  the 
appeals. 

It  being  now  determined  that  the  property  for  which  the  bond 
was  given  to  the  District  Court  by  Lisberger,  in  order  that  what 
was  then  in  that  court's  possession  might  be  placed  in  his,  was 
not  Lisberger's  but  the  bankrupt's,  the  District  Court  passed 
an  order  requiring  the  parties  to  this  bond  to  bring^into  court 
the  ascertained  value  of  the  goods  which  were  released  to  Lis- 
berger when  it  was  given. 

From  this  order  of  the  District  Court,  the  sureties,  eft  one  of 
them,  Rosenbaum,  appeals  to  the  supervisory  jurisdiction  of  this 
court,  with  what  justice  we  cannot  see. 

There  was  no  time  after  the  filing  of  the  bond  in  question  till 
now,  that  the  District  Court  could  not,  if  it  feared  the  safety  of 
goods,  have,  by  its  order,  required  the  parties  to  that  bond  to 
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bring  the  released  property  or  its  value  into  court.  Lisberger 
and  his  sureties  on  the  bond  stood  in  the  same  relation  to  the 
court  when  put  in  possession  of  the  property  that  the  marshal 
did^  and  it  would  not  be  contended  that  where  a  marshal  was 
in  possession  of  property  by  order  of  the  court,  the  plaintifis 
claiming  it  must  sue  his  bond  before  they  could  get  them. 

This  bond  was  given  in  a  bankrupt  case,  where  the  court  is 
authorized  by  summary  proceedings  to  collect  the  assets  of  the 
bankrupt  It  is  found  now,  that  those  assets  are  in  the  hands  of 
the  parties  to  tliis  bond,  and  the  court  may  proceed  against  them 
precisely  as  if  they  had  them  actually  in  hand ;  and,  if  the  value 
of  them  is  ascertained  in  a  suit  in  which  the  principal  was  a  party, 
and  the  goods  themselves  are  consumed  as  is  the  case  here,  the 
court  may  require  the  payment  of  the  ascertained  value. 

The  fact  that  Lisberger  gave  a  supersedeas  bond  in  the  suit 
brought  to  determine  the  value  and  title  to  the  goods,  no  more 
releases  the  obligors  in  this  bond  to  the  court  than  it  would 
release  the  sureties  on  the  marshal's  bond  had  he  remained  in 
possession  or  surrendered  the  goods  to  Lisberger  without  the  order 
of  the  court.  The  Bankrupt  Court  has  summary  jurisdiction 
over  all  contracts  made  with  itself  respecting  the  bankrupt's 
property. 

We  have  heard  this  petition  as  one  made  to  the  supervisory 
jurisdiction  of  the  Circuit  Court,  being  of  opinion  that  no  appeal 
lies  from  the  order  of  the  District  Court  requiring  the  petitioner 
to  produce  in  court  the  value  of  the  goods  placed  by  it  in  the 
hands  of  Lisberger  upon  his  responsibility. 

It  is  not  a  "  case  in  equity,"  nor  "  a  suit  at  law,"  nor  "  an  order 
rejecting  the  claim  wholly  or  partially  of  a  creditor,"  nor  "an 
order  allowing  such  a  claim,"  mentioned  in  the  section  of  the 
bankruptcy  law  granting  appeals. 

We  shall  dismiss  the  petition  with  costs,  and  direct  the  District 
Court  to  proceed  as  it  may  be  advised. 
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Edward  McCrady,  Esq.,  of  the  Charleston  (South  Carolina)  bar, 
has  kindly  permitted  the  insertion  in  this  volume  of  his  ^^  Inquiry 
INTO  THE  Subject  op  the  Territorial  Limits  and  Jurisdiction 
OF  THE  Circuit  and  District  Courts  op  the  United  States  in 
States  Divided  into  Districts,"  which  is  here  inserted  as  an 
appendix. 

The  history  of  the  anomalous  and  unnecessary  class  of  courts, 
called  "  District  Courts  with  Circuit  Court  powers^"  as  presented 
by  Mr.  McCrady,  forms  a  curious  chapter  in  the  law,  and  cannot 
fail  to  be  read  with  profit  b}'  the  profession. 

Prior  to  the  year  1856,  the  United  States  courts  for  the  State 
of  South  Carolina  were  held  only  in  Charleston  and  Columbia,  but 
npon  the  elevation  of  the  Hon.  A.  G.  Magrath  to  the  Federal 
Bench,  a  court  was  held  under  an  act  of  Congress  of  that  year, 
at  Greenville.  This  court  during  the  four  years  preceding  the 
war,  and  since  its  reopening  after  the  war,  has  been  generally 
regarded  by  the  profession  in  the  State  as  the  same  as  the  courts 
which  sit  in  Charleston  and  Columbia,  and  writs  tested  in  Charles- 
ton have  been  drawn  returnable  in  Greenville,  and  writs  tested  in 
Greenville  returnable  in  Columbia,  and  those  tested  in  Columbia 
returnable  again  in  Charleston  ;  the  declarations,  etc.,  following  the 
writs  from  place  to  place,  and  the  records  of  the  three  courts  kept 
as  one. 

As  this  practice  has  been  seriously  questioned  of  late,  and  as 
the  subject  is  of  general  interest  to  the  profession  throughout  the 
State,  it  may  not  be  unprofitable  to  review  the  legislation  and 
judicial  decisions, in  relation  thereto;  to  look  into  the  history  of 
the  matter,  and  thus  the  better  to  be  able  to  under^tapd  the  ques- 
tions which  have  arisen. 

By  the  Constitution  the  judicial  power  of  the  United  States  is 
vested  in  one  Supreme  Court,  and  in  such  "  inferior  courts  "  as 
Congress  may  from  time  to  time  ordain  and  establish.     In  pur- 
suance  of  this  power  Congress  at  its  first  session  (1789,  1  Stat. 
VOL.  III. — 42 


666  APPENDIX. 


73)  passed  the  statute  commonly  known  as  the  "Judiciary  Act," 
the  organic  law  of  the  United  States  courts. 

By  this  act  the  United  States  were  divided  into  tliirteen  dis- 
tricts (§  2).  But  these  districts  it  must  be  remembered  were  not 
coincident  with  the  thirteen  original  States,  as  they  are  called  ;  the 
States  of  Rhode  Island  and  North  Carolina  not  yet  having  adopted 
the  Constitution.  These  districts  were  "  to  be  limited  and  called  " 
as  therein  provided,  and  the  first  was  "  to  consist  of  thcU  part  of 
the  State  of  Massachusetts  which  lies  easterly  of  the  State  of  New 
Hampshire,  to  be  called  Maine  District  ;*'  another  was  "  to  con- 
sist of  the  State  of  Virginia,  except  that  part  called  the  District 
of  Kentucky,  and  to  be  called  Virginia  District ;"  another  "  to  con- 
sist of  the  remaining  part  of  the  State  of  Virginia,  to  be  called 
Kentucky  District ;"  and  another,  that  with  which  we  are  immedi- 
ately concerned,  "  to  consist  of  the  State  of  South  Carolina,  and 
to  be  called  South  Carolina  Districts  The  act  then  goes  on  (§  3)  to 
provide  '*  that  there  be  a  court  called  a  District  Court  in  each  of 
the  afore-mentioned  districts,  to  consist  of  one  judge,  who  shall 
reside  in  the  district  for  which  he  is  appointed,  and  shall  l)e  called 
a  district  judge,"  fixes  the  times  and  places  of  holding  the  courts, 
and  provides  :  "  that  in  the  districts  that  have  but  one  place  for 
holding  the  District  Court  the  records  thereof  shall  be  kept  at 
that  place,  and  in  districts  that  have  two  at  that  place  in  each 
district  which  the  judge  shall  appoint." 

The  next  section  (§4)  provides,  "  that  the  before-mentioned 
districts,  except  those  of  Maine  and  Kentucky,  shall  be  divided 
into  three  circuits^  and  be  called  the  Eastern,  the  Middle,  and  the 
Southern  circuits,"  the  Southern  Circuit  to  consist  of  the  districts 
of  South  Carolina  and  Georgia,  and  that  there  shall  "be  held  an- 
nually in  each  district  of  said  circuits  two  courts,  which  shall  be 
called  Circuit  Courts,  and  which  shall  consist  of  any  two  justices 
of  the  Supreme  Court  and  bhe  district  judge  of  such  district,  any 
two  of  whom  shall  constitute  a  quorum."  This  section  also  pro- 
vides for  the  times  and  places  of  holding  these  Circuit  Courts  ; 
the  first  session  in  South  Carolina  to  be  held  on  the  18th  M^ 
next  thereafter,  and  the  next  on  the  17th  October,  and  alternately 
at  Columbia  and  Charleston. 

The  ninth  section  of  this  act  prescribes  the  jurisdiction  of  the 
District  Courts,  and  the  tenth  makes  special  provision  for  the 
District  Courts  of  Kentucky  and  Maine.  As  these  courts  present 
in  the  very  inception  of  the  system   "  anomalies,"  as  they  have 
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been  called,  and  which  are  so  much  complained  of,  we  will  quote 
the  section  in  full : 

J 10.  That  the  District  Court  in  Kentucky  District  shall  besides  the  juris- 
diction aforesaid  have  jurisdiction  of  all  other  causes,  except  of  appeals  and 
writs  of  error,  hereinafter  made  cognizable  in  a  Circuit  Court,  and  shall  pro- 
ceed therein  in  the  same  manner  as  a  Circuit  Court ;  and  writs  of  error  and 
appeals  shall  lie  from  decisions  therein  to  the  Supreme  Court  in  the  same 
causes  as  from  a  Circuit  Court  to  the  Supreme  Court,  and  under  the  same 
regulation.  And  the  District  Court  in  Maine  District  shall  besides  the  jurisdic- 
tion hereinbefore  granted  have  jurisdiction  of  all  causes,  except  of  appeals  and 
writs  of  error,  hereinafter  made  cognizable  in  a  Circuit  Court,  and  shall  pro- 
ceed therein  in  the  same  manner  fis  a  Circuit  Court.  And  writs  of  error  shall 
lie  from  decisions  therein  to  the  Circuit  Court  in  the  District  of  Massachu- 
setts in  the  same  manner  as  from  other  District  Courts  to  their  respective  Cir- 
cuit Courts. 

The  eleventh  section  goes  on  to  prescribe  the  jurisdiction  of  the 
Circuit  Courts,  and  among  other  things,  provides: 

But  no  person  shall  be  arrested  in  one  district  for  trial  in  another  in  any 
civil  action  before  a  Circuit  or  District  Court.  And  no  civil  suit  shall  be  brought 
before  either  of  said  courts  against  an  inhabitant  of  the  United  States  by  any 
original  process  in  any  other  district  than  that  whereof  he  is  an  inhabitant,  or 
in  which  he  shall  be  found  at  the  time  of  serving  the  writ,  etc. 

The  State  of  North  Carolina  having  ratified  the  Constitution 
November  2 1st,  1T89  (1  Stat.  126)  Congress,  by  an  act,  June  4th, 
1790,  gave  effect  to  the  Judiciary  Act  of  1789  in  that  State,  erect- 
ing it  into  a  district,  to  be  called  North  Carolina  District,  estab- 
lishing a  District  Court,  and  annexing  it  to  the  Southern  Circuit. 
And  Rhode  Island  having  ratified  the  Constitution  May  29th,  1790, 
a  similar  act  to  give  elSect  to  the  Judiciary  Act  was  passed  by 
Congress  23d  June,  1790  (1  Stat.  128)  by  which  Rhode  Island 
District  was  annexed  to  the  Eastern  Circuit.  Vermont,  having 
been  admitted  in  1791,  an  act  was  passed  on  the  2d  of  March  of 
that  year,  giving  effect  to  the  laws  of  the  United  States,  establish- 
ing a  District  Court,  and  annexing  it  to  the  Eastern  Circuit.  (1 
Stat.  197.) 

The  first  instance  we  have  of  the  division  of  a  State  into  districts 
within  its  own  limits  is  that  of  North  Carolina,  in  1794  (1  Stat. 
396).  By  an  act  of  that  year  that  State  was  divided  into  three 
districts.  The  act  was.  soon  repealed — 1797  (1  Stat.  518);  but 
there  is  a  provision  in  it  which  it  is  as  well  in  this  connection  not 
to  overlook.     It  is  as  follows  : 
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J  4.  That  any  person  living  within  either  of  the  districts  aforesaid  who  here- 
after shall  be  arrested  })y  virtue  of  process  issuing  out  of  the  court  of  either  of 
the  said  Districts  other  than  that  in  which  he  shall  so  reside,  shall  be  discharged 
therefrom  on  his  entering  his  appearance  and  giving  bail  to  the  action  in  the 
court  of  the  district  in  which  he  shall  so  reside,  in  like  manner  and  to  the 
like  effect  as  if  the  said  process  had  originally  been  issued  out  of  the  court 
within  the  said  last-mentioned  district. 

The  State  of  Tennessee  was  admitted  Ist  June,  1796,  and  on 
the  3 1st  Januar}',  1797  (I  Stat.  496)  an  act  was  adopted,  giving 
effect  to  the  laws  of  the  United  States  within  the  State  ;  and  among 
other  things  providing : 

{  2.  That  the  said  State  shall  be  one  district,  to  be  denominated  Tennessee 
District,  and  there  shall  be  a  District  Court  therein,  to  consist  of  one  judgei 
who  shall  reside  in  the  said  district,  and  be  called  a  district  judge.  .  .  .  And 
the  said  judge  shall  in  all  things  have  and  exercise  the  same  jurisdiction 
and  powers  which  by  law  are  given  to  the  judge  of  the  District  of  Kentucky. 

"  An  act  to  provide  for  the  more  convenient  organization  of  the 
courts  of  the  United  States,"  was  passed  13th  February,  1801  (2 
Stat.  89),  by  which  the  United  States  was  rearranged  into  dis- 
tricts and  circuits,  several  States  being  divided  into  two  districts. 
This  act  provided  for  the  appointment  of  circuit  judges  as  dis- 
tinct and  separate  officers,  and  by  it  the  Circuit  Court  powers  and 
jurisdiction  were  taken  away  from  such  District  Courts  as  then 
possessed  them,  special  provision  being  made  by  the  twentieth 
section  for  continuing  over  the  causes  then  pending  in  these  courts 
to  the  respective  Circuit  Courts. 

This  act  was  but  short-lived,  having  been  repealed  the  follow- 
ing year  (2  Stat.  132),  whereby  the  courts  respectively  were  re- 
mitted to  their  condition  before  its  passage.  We  may  observe 
in  passing  that  this  act  of  1801  also  contained  the  provision  that 
no  person  should  be  arrested  in  one  district  for  trial  in  another, 
and  that  no  civil  action  should  be  brought  by  original  process 
against  any  person  in  any  other  district  than  that  whereof  he  is 
an  inhabitant,  or  in  which  he  shall  be  found  at  the  time  of  serving 
the  writ. 

That  the  repeal  of  this  act  revived  the  jurisdiction  of  the  courts 
of  Kentucky  and  Maine  is  clear,  not  only  from  the  general  rule  of 
construction,  that  b}'  the  repeal  of  a  repealing  statute  the  original 
statute  is  revived  (Dwarris  on  Statutes,  p.  534),  but  from  the  sub- 
sequent legislation  of  Congress. 

A  second  act  (2  Stat.  156)  was  passed  in  the  year  1802  in  rela- 
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tion  to  the  subject,  entitled  ^^  An  act  to  amend  the  judicial  sj'stem 
of  the  United  States,"  by  which  the  United  States  was  again  re- 
arranged into  circuits,  ^^  excepting  the  districts  of  Maine,  Ken- 
tucky, and  Tennessee." 

The  State  of  Ohio  was  admitted  in  1803,  and  the  laws  of  the 
United  States  extended  to  it  by  an  act  of  that  year  (2  Stat.  201), 
by  which  act  it  was  provided  that  the  State  should  constitute  one 
district,  to  be  called  the  Ohio  District,  and  that  a  District  Court 
should  be  held  therein,  to  consist  of  one  judge,  who  should  "  in 
all  things  have  and  exercise  the  same  jurisdiction  and  powers, 
which  are  by  law  given  to  the  judge  of  the  Kentucky  District." 
No  provision  for  appeal  was  made  by  this  act.  In  1804  a  District 
Court  was  established  in  the  Territory  of  Louisiana  (2  Stat.  283), 
to  consist  of  one  judge,  who  should  have  and  exercise  the  same 
jurisdiction  and  powers  which  are  by  law  given  to,  or  may  be  ex- 
ercised by  the  judge  of  Kentucky  District.  In  1805  an  act  (2 
Stat.  338)  was  passed  providing  that  certain  territorial  courts 
should  "  have  and  exercise  within  their  respective  territories  the 
same  jurisdiction  and  powers  which  are  by  law  given  to  or  may 
be  exercised  by  the  District  Court  of  Kentucky  District,  and 
writs  of  error  and  appeal  shall  lie  from  decisions  therein  to  the 
Supreme  Court,  for  the  same  causes  and  under  the  same  regula- 
tions, as  from  the  said  District  Court  of  Kentucky  District." 

But  not  only  did  Congress  thus  several  times  allude  to  the 
special  jurisdiction  of  the  District  Court  of  Kentuck}'  as  still  ex- 
isting, but  when  it  came  to  establish  another  circuit  to  include 
these  States  of  Kentucky,  Tennessee,  and  Ohio,  in  1807,  by  ex- 
press enactment  (2  Stat.  420),  it  repeals  the  powers,  authority, 
and  jurisdiction  of  the  Circuit  Courts  of  the  United  States  pre- 
viou8l3"  vested  in  the  District  Courts  of  those  States. 

In  1812  the  State  of  Louisiana  was  admitted  into  the  Union 
and  the  laws  of  the  United  States  extended  to  it.  By  the  act  of 
admission  (2  Stat.  tOl),  the  State  with  the  residue  of  that  portion 
of  country  which  was  comprehended  within  the  Territory  of  Or- 
leans, was  constituted  one  judicial  district,  with  a  district  judge, 
who  should  ^^  have  and  exercise  the  same  jurisdiction  and  powers 
which  .  .  .  were  given  to  the  district  judge  of  the  Territory  of 
Orleans."     No  provision  for  appeals  is  made  by  the  act. 

In  1812  an  additional  district  judge  was  provided  for  the  Dis- 
trict of  New  York  (2  Stat.  719),  the  judges  allotting  themselves 
as  they  saw  fit  for  the  purpose  of  holding  separately  the  courts, 
and  in  1814  another  act,  entitled  ^^  An  act  for  the  better  organ iza- 
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tion  of  the  courts  of  the  United  States  within  the  State  of  New 
York"  (3  Stat.  120),  was  passed,  by  which  the  State  was  divided 
into  two  judicial  districts,  one  to  be  called  the  Southern  District 
of  New  York,  and  the  other  to  be  called  the  Northern  District  of 
New  York.     The  last  section  of  this  act  is  as  follows  : 

i  3.  That  the  Circuit  Court  of  the  United  States  shall  be  held  in  and  for 
the  said  Southern  District  of  New  York,  at  the  city  of  New  York,  at  the  time 
and  in  the  manner  now  directed  bv  law  to  be  held  in  and  for  the  District  of 
New  York,  and  that  the  District  Court  in  the  said  Northern  District  of  New 
York  shall  beside  the  ordinarj' jurisdiction  of  a  District  Court  have  jurisdiction 
of  all  causes  except  of  appeals  and  writs  of  error,  cognizable  by  law  in  a  Circuit 
Court,  and  shall  proceed  therein  in  the  same  manner  as  a  Circuit  Court,  and 
writs  of  error  shall  lie  from  decisions  therein  to  the  Circuit  Court  in  the  said 
Southern  District  of  New  York,  in  the  same  manner  as  from  other  District 
Courts  to  their  respective  Circuit  Courts. 

In  1815  a  supplemental  act  provided  for  the  appointment  of  a 
marshal  for  the  Northern  District  of  New  York  (3  Stat.  235) ;  and 
in  1818  another  provided  for  the  transfer  of  the  records  of  the 
causes  belonging  to  the  Northern  District  to  the  clerk  of  the  court 
for  that  district  (3  Stat.  413).  The  last  clause  of  this  act  of  1818 
is  significant.     It  is  as  follows  : 

§  6.  That  the  original  jurisdiction  of  the  Circuit  Court  of  the  Southern  Dis- 
trict of  New  York  shall  be  confined  to  causes  arising  within  said  district,  and 
shall  not  be  construed  to  extend  to  causes  of  action  arising  within  the  Northern 
District  of  New  York. 

In  the  same  year  (1818)  Penns^'lvania  was  divided  into  two 
judicial  districts,  to  be  called  respectively  the  Eastern  District 
and  the  Western  District,  and  provision  made  for  the  appoint- 
ment of  an  additional  judge  for  the  Western  District,  the  district 
judge  then  holding  office  being  assigned  b}'  the  act  to  the  Eastern 
District  (3  Stat.  462).  By  this  act  provision  is  made  in  the  same 
words  for  the  larger  jurisdiction  of  the  Western  District  Court, 
VIZ.  : 

i  4.  That  the  Circuit  Court  of  the  United  States  shall  be  held  for  the  Eastern 
District  of  Pennsylvania  at  the  city  of  Philadelphia,  at  the  times  and  in  the 
manner  now  directed  by  law  to  be  held  for  the  District  of  Pennsylvania,  and 
the  District  Court  for  the  said  Western  District,  in  addition  to  the  ordinarv 
jurisdiction  and  powers  of  a  District  Court,  shall,  within  the  limits  of  the  said 
Western  District,  have  jurisdiction  of  all  causes,  except  of  appeals  and  writs  of 
error  cognizable  by  law  in  a  Circuit  Court,  and  shall  proceed  therein  in  the 
same  manner  as  a  Circuit  Court,  and  writs  of  error  shall  lie  from' decisions 
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therein  to  the  Circuit  Court  in  the  said  Eastern  District  of  Pennsylvania,  in  the 
same  manner  as  from  other  District  Crmrts  to  their  respective  Circuit  Courts. 

Tlie  next  year  (1819)  a  certain  portion  of  Virginia  was  cut  off 
and  erected  into  a  judicial  district,  with  circuit  jurisdiction  con- 
ferred in  the  same  language,  appeals  to  lie  directly  to  the  Supreme 
Court.  (3  Stat.  478.)  The  State  of  Illinois  was  admitted,  the  laws 
of  the  United  States  extended  to  it,  and  the  State  constituted  a 
judicial  district,  whose  judge  should  "  in  all  things  have  and  ex- 
ercise the  same  jurisdiction  and  powers  which  were  by  law  given 
to  the  judge  of  the  Kentucky  District,"  etc.  (3  Stat.  502.) 

The  next  legislation  (1820)  upon  the  subject  was  ^^  An  act  estab- 
lishing a  Circuit  Court  within  and  for  the  District  of  Maine," 
which  added  that  district  to  the  first  circuit  (3  Stat.  554);  but 
Congress  did  not  consider  that  sufficient  to  take  awa}'  the  extra 
jurisdiction  the  District  Court  had  formerly  exercised,  but  espe- 
cially provided : 

i  2.  That  all  acts  and  parts  of  acts  granting  said  District  Court  of  Maine  the 
powers  and  jurisdiction  of  a  Circuit  Court  of  the  United  States  be  and  the  same 
are  hereby  repealed. 

In  this  year,  1820,  Alabama  was  admitted,  the  laws  of  the  United 
States  extended  to  it,  and  the  State  constituted  a  district  with  a 
judge  having  ^^  in  all  things  the  same  jurisdiction  and  powers 
which  were  by  law  given  to  the  judge  of  the  Kentucky  District." 
(3  Stat.  564.) 

The  appeals  from  the  District  Court  of  the  Western  District  of 
Pennsylvania,  by  the  act  of  1818,  we  have  just  seen,  were  given 
to  the  Circuit  Court  for  the  Eastern  District  of  that  State,  but,  by 
the  act  of  1820,  this  was  altered  and  appeals  given  directly  from* 
the  District  Court  of  the  Western  District  to  the  Supreme  Court 
of  the  United  States.  (3  Stat.  598.) 

In  1822  Missouri  was  admitted,  created  a  judicial  district,  with 
a  judge  to  whom  was  given  "the  same  jurisdiction  and  powers 
which  were  by  law  given  to  the  judge  of  the  Kentucky  District," 
but  no  provision  was  made  in  regard  to  appeals.  (3  Stat.  653.) 

In  the  case  of  the  State  of  Tennessee  a  special  provision  was 
made  by  the  act  of  this  year,  that  where  suit  was  brought  against 
two  or  more  citizens  of  the  State  of  Tennessee,  some  of  whom 
reside  in  East  and  some  in  West  Tennessee,  the  clerk  of  the  Cir- 
cuit Court  in  which  the  plaintiff  might  elect  to  sue  might  issue 
duplicate  writs,  one  directed  to  the  marshal  of  East  and  the  other 
to  the  marshal  of  West  Tennessee,  each  of  whom  were  to  execute 
and  return  the  writs,  and  when  returned  to  be  docketed  and  pro- 
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ceeded  in  to  judgment  as  one  case  only.  (3  Stat.  661.)  This  act  is 
important  as  the  forerunner  of  a  similar  general  provision. 

This  was  the  state  of  the  statute  law  upon  the  subject  when, 
in  1823.  an  act  was  passed  entitled  ^^  An  act  to  divide  the  State  of 
South  Carolina  into  two  judicial  districtsJ^  (3  Stat.  726.)  Prior  to 
this  act  we  find  but  one  judicial  decision  of  the  Supreme  Court 
in  any  wa}'  touching  the  jurisdiction  of  these  courts,  and  that  is 
the  case  of  Turner  v.  The  Bank  of  North  America^  4  Dallas,  p. 
8  (1799).  The  case  arose  upon  the  description  of  the  assignors 
of  a  promissory  note,  in  the  declaration,  in  which  they  were  de- 
scribed, not  as  citizens  of  North  Carolina,  but  as  ^^  using  trade 
and  merchandise  in  partnership  together  at  Philadelphia  or  North 
Carolina."  Ellsworth,  Chief  Justice,  in  delivering  the  opinion  of 
the  court,  says : 

A  Circuit  Court,  tliough  an  inferior  in  the  language  of  the  Constitution,  is 
not  80  in  the  language  of  the  common  law,  nor  are  its  proceedings  subject  to  the 
scrutiny  of  those  narrow  rules  which  the  caution  or  jealousy  of  the  Courts  of 
Westminster  long  applied  to  courts  of  that  denomination,  but  are  entitled  to  as 
liberal  intendments  or  presumptions  in  favor  of  their  regularity  as  tho^  of  any 
Supreme  Court.  A  Circuit  Court,  however,  is  of  limiied  jurMictiony  and  has 
cognizance,  not  of  cases  genenilly,  but  of  a  few  specially  circumstanced,  amount- 
ing to  a  small  proportion  of  the  cases  which  an  unlimited  jurisdiction  would 
embrace.  And  the  fair  presumption  is  (not  as  with  regard  to  a  court  of  general 
jurisdiction,  that  a  cause  is  within  its  jurisdiction  unless  the  contrary  appears, 
but  rather)  that  a  cause  is  without  its  jurisdiction  till  the  contrary  appears. 

The  law  standing  thus  at  that  time,  statutory  and  judicial,  the 
act  of  1 823  was  passed,  in  these  words : 

J  1.  Beit  enacted  J  etc..  That  the  State  of  South  Carolina  be  and  the  same  is 
hereby  divided  into  two  districts  in  the  manner  following,  that  is  to  say :  The 
districts  of  Lancaster,  Chester,  York,  Union,  Spartanburg,  Greenville,  Pendle- 
ton, Abbeville,  Edgefield,  Newberry,  Laurens,  and  Fairfield  shall  compose  one 
dlntrict,  to  he  called  the  Western  Diatrictf  and  the  residue  of  tlie  State  shall  form 
one  other  distri(;t,  to  be  called  the  Eastern  District,  And  the  terms  of  the  said 
District  Court  for  the  Eastern  District  shall  be  held  in  Charleston,  at  such  times 
as  they  are  now  by  law  directed  to  be  holden.  And  for  the  trial  of  all  such 
civil  and  criminal  causes  as  are  by  law  cognizable  in  the  District  Courts  of  the 
United  States,  which  may  hereafter  arise,  or  be  prosecuted,  or  sued  within  the  said 
Western  District,  there  shall  be  one  annual  session  of  the  said  District  Court 
holden  at  Laurens  Court-house,  to  begin  on  the  second  Monday  in  May,  in  each 
year,  to  be  holden  by  the  district  judge  of  the  United  States  of  the  State  of 
South  Carolina,  and  he  is  hereby  authorized  and  directed  to  hold  such  other 
special  sessions  as  may  be  necessary  for  the  dispatch  of  the  causes  in  the  said 
court,  at  such  time  or  times  as  he  may  deem  expedient,  and  may  adjourn  such 
special  sessions  to  any  other  time  previous  to  a  stated  session. 
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This  act,  it  ivill  be  observed,  vhile  it  divided  the  State  into  two 
judicial  districts,  and  directed  the  times  and  places  for  the  holding 
of  the  District  Courts  in  each,  the  District  Court  for  the  Western 
District  to  be  held  at  Laurens  on  the  second  Monday  in  May, 
and  the  District  Court  for  the  Eastern  District  at  such  times  as 
then  provided  by  law,  makes  no  provision  whatever  for  any  altera- 
tion in  regard  to  the  Circuit  Court;  and  it  neither  added  nor  in- 
cluded these  subdivided  districts  into  the  then  existing  Sixth  Cir- 
cuit (act  of  1802),  as  had  been  done  in  the  cases  of  North  Caro- 
lina and  Rhode  Island,  in  1790  (the  former  having  been  included 
in  the  Southern  and  the  latter  in  the  Eastern  Circuit),  Vermont 
in  1791  (annexed  to  the  Eastern  Circuit),  nor  providing  a  special 
circuit  jurisdiction  for  the  District  Court  as  in  the  case  of  Maine 
and  Kentucky  (1789),  Tennessee  (1797),  Ohio  (1803),  Louisiana 
(1812),  Northern  District  of  New  York  (1814),  Western  District 
of  Pennsylvania  (1818),  Illinois  (1819),  and  of  Missouri  (1822). 
But  neither  did  it  any  way  repeal  the  act  of  1802  by  which  Cir- 
cuit Courts  were  to 'be  held  at  Charleston  and  Columbia,  the  re- 
sult of  which  would  seem  to  have  been  that  the  Circuit  Court  of 
the  Sixth  Circuit  retained  its  jurisdiction  in  the  Eastern  District, 
a  place  and  time  for  its  sitting  having  been  provided  by  an  unre- 
pealed law.  But  the  Circuit  Court  could  not  sit  in  the  Western 
District,  for  neither  time  nor  place  had  been  fixed  bj^  law,  nor, 
indeed,  was  there  any  statute  in  terms  authorizing  the  exercise  of 
its  jurisdiction  within  that  district. 

The  act  of  1823  was  defective  also  in  other  particulars,  and 
among  them  it  was  deficient  of  any  provision  for  the  drawing  of 
juries.  It  is  said  that  Judge  Lee,  then  the  district  judge,  once 
went  to  Laurens,  but  being  unable  to  obtain  a  jur}'  did  not  go 
there  again,  and  so  the  law  in  regard  to  South  Carolina  remained 
until  the  act  of  1856,  which  we  must  notice  presently. 

But  in  the  meantime  it  is  as  well  to  follow,  as  far  as  we  may 
in  the  limit  of  these  pages,  the  legislation  of  Congress  from  1823 
to  1856.  The  States  of  Arkansas  (1836, 5  Stat.  50),  Michigan  (1837, 
5  Stat.  61),  Florida  (1845,  5  Stat.  788),  Texas  (1845,  9  Stat.  11), 
Iowa  (1846, 9  Stat.  117),  and  Wisconsin  (1848, 9  Stat.  57),  were  ad- 
mitted during  that  time,  and  to  each  the  laws  of  the  United  States 
extended,  and  in  each  a  District  Court  established,  the  judge  of 
which  should  have  and  exercise  the  same  jurisdiction  and  power, 
which  were  by  law  given  to  the  judge  of  the  Kentucky  District.  By 
act  of  1831  (4  Stat.  444)  in  a  single  enactment  Circuit  Court  powers 
were  also  given  in  the  language  of  the  act  of  1789  to  the  District 
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Courts  of  the  Northern  District  of  New  York,  the  Western  Dis- 
trict of  Penns3*lvania,  the  District  of  Indiana,  the  District  of 
Illinois,  the  District  of  Missouri,  the  District  of  Mississippi, 
the  Western  District  of  Louisiana,  the  Northern  District  of  Ala- 
bama, and  the  Southern  District  of  Alabama. 

During  this  period  several  changes  had  been  made  in  the  or- 
ganization of  the  Circuit  Courts. 

In  1837  an  act  was  passed  rearranging  the  circuits,  but  which 
did  not  alter  the  Sixth  Circuit,  "  re-enacting  that  the  districts  of 
South  Carolina  and  Georgia  shall  constitute  the  Sixth  Circuit." 
(5  Stat.  176.)  This  act  repeals  the  power  and  jurisdiction  previ- 
ously vested,  as  we  have  just  seen,  in  the  District  Courts  of  Indi- 
ana, Illinois,  Missouri,  Arkansas,  the  Eastern  District  of  Louisi- 
ana, the  District  of  MissivSsippi,  the  Northern  District  of  New 
York,  the  Western  District  of  Virginia,  and  the  Western  District 
of  Pennsylvania,  and  the  districts  of  Alabama,  but  it  did  not  re- 
peal the  powers  and  jurisdiction  of  a  Circuit  Court,  then  vested 
in  the  District  Court  of  the  Western  District  of  Louisiana ;  on  the 
contrary  it  provides  for  the  continuance  of  these  powers,  directing 
appeals  in  the  future  to  be  to  the  Circuit  Court  in  the  other  dis- 
trict in  said  State,  instead  of  to  the  Supreme  Court  as  previously 
provided.  Another  act  was  passed  in  1842,  altering  the  constitu- 
tion of  some  of  the  circuits,  and  among  them  the  Sixth,  which  by 
it  thereafter  was  composed  of  the  districts  of  North  Carolina, 
South  Carolina,  and  Georgia.    (5  Stat.  507.) 

During  this  time,  an  act  had  been  passed,  and  two  cases  had 
reached  the  Supreme  Court,  which  should  be  particularly  noticed. 

The  act  of  1826  (4  Stat.  184)  provided : 

That  all  writs  of  execution,  upon  any  judgment  or  decree,  obtained  in  any 
of  the  District  or  Circuit  Courts  of  the  United  States,  in  any  one  State,  which 
shall  have  been,  or  may  hereafter  be,  divided  into  two  judicial  districts,  may 
run  and  be  executed  in  any  part  of  such  State,  but  shall  be  issued  from  and 
made  returnable  to  the  court  where  the  judgment  was  obtained,  any  law  to  the 
contrary  notwithstanding. 

The  first  case  was  that  of  McMicken  v.  Wehb^  11  Peters,  25,  in 
which  Justice  Thompson,  in  delivering  the  opinion  of  the  court, 
says  : 

The  question  presented  by  the  first  plea  to  the  jurisdiction  of  the  court  is 
whether  Webb,  a  citizen  of  the  Stjite  of  Louisiana,  who  resided  in  the  Western 
District  of  that  State,  could  be  sued  by  a  plaintiff,  who  was  a  citizen  of  the  State 
of  Ohio,  in  the  District  Court  of  the  Eastern  District  of  the  State  of  Louisiana. 
The  residence  of  Webb  being  in  the  Western  District  of  Louisiana  could  not 
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affect  the  jurisdiction  of  the  court.  The  plea  admits  that  he  was  a  citizen  of 
Louisiana,  and  the  act  of  Congress  gives  jurisdiction  where  the  suit  is  between 
the  citizen  of  the  State  where  the  suit  is  brought  and  the  citizen  of  another 
State  ;  and  the  divL«»ion  of  a  State  into  two  or  more  districts  cannot  af!ect  the 
jurisdiction  of  the  court,  on  account  of  citizenship.  This  plea  admits  that  the 
petition  and  citation  were  served  upon  him  in  New  Orleans,  which  takes  the 
case  out  of  the  prohibition  in  the  Judiciary  Act :  that  no  civil  suit  shall  be 
brought  in  the  courts  of  the  United  States  against  an  inhabitant  of  the  United 
States  by  any  original  process  in  any  other  district  than  that  whereof  he  is  an 
inhabitant,  or  in  which  he  shall  be  found  at  the  time  of  serving  the  writ. 

Another  case  of  importance,  that  of  Toland  v.  Sprague^  12 
Peters,  300,  came  before  the  Supreme  Court  in  1838,  in  which  that 
court  gave  construction  to  section  1 1  of  the  Judiciary  Act  of  1789, 
in  relation  to  those  who  are  not  inhahitavts^  and  not  found  in  the 
district. 

Mr.  Justice  Barbour  delivered  the  opinion  of  the  court  at  great 
length,  and  in  it  he  says : 

The  Judiciary  Act  has  divided  the  United  States  into  judicial  districts. 
Within  these  districts  a  circuit  is  required  to  be  holden.  The  Circuit  Court  of 
each  district  sits  within  and  for  that  district,  and  is  bounded  by  its  local  limits. 
Whatever  may  be  the  extent  of  its  jurisdiction  over  the  subject-matter  of  suits 
in  respect  to  person  and  property,  it  can  only  be  exercised  within  the  limits  of 
the  district.  Congress  might  have  authorized  civil  process  from  any  Circuit 
Court  to  have  run  into  any  State  of  the  Union.  It  has  not  done  so.  It  has  not, 
in  terms,  authorized  any  original  civil  process  to  run  into  any  other  district, 
with  the  single  exception  of- subpoenas  for  witnesses  within  a  limited  distance. 
In  regard  to  final  process,  there  are  two  cases,  and  two  only,  in  which  writs  of 
execution  can  now  by  law  be  sei-ved  in  any  other  district  than  that  in  which 
judgment  was  rendered ;  one  in  favor  of  private  persons  in  another  district  of 
the  same  State,  and  the  other  in  favor  of  the  United  States  in  any  part  of  the 
United  States.  We  think  that  the  opinion  of  the  Legislature  is  thus  manifested 
to  be,  that  the  process  of  a  Circuit  Court  cannot  be  served  without  the  district 
in  which  it  is  established,  without  the  special  authority  of  law  therefor. 

See  also,  to  the  same  effect,  the  case  of  Ex  parte  Peter  Graham^ 
4  Wash.  C.  C.  Rep.  211,  and  so  in  Sheldon  et  ah  v.  Sill^  8  How. 
441,  it  was  said  that  courts  created  by  statute  can  have  no  juris- 
diction but  such  as  the  statute  confers. 

Congress,  it  will  thus  be  seen,  in  pursuance  of  its  powers  under 
the  Constitution,  proceeded  to  devise  a  judiciary  system,  and  in 
doing  so,  after  providing  for  the  Supreme  Court  as  required  by 
the  Constitution,  erected  the  District  Courts  as  "  inferior  courts," 
under  (but  only  under)  the  terms  of  that  instrument.     The  juris- 
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diction,  powers,  and  officers  of  these  courts  it  prescribes,  and 
makes  thera  sui  juris^  and  self-existing.  The  Supreme  Court, 
under  the  Constitution,  except  in  a  few  specified  cases,  is  appellate 
only  in  its  jurisdiction.  The  District  Courts  provided  by  the  Con- 
stitution were  courts  of  the  largest  admiralty  and  maritime  juris- 
diction, and  of  limited  civil  and  criminal  jurisdiction.  It  will  be 
recollected,  that  the  judicial  power  of  the  United  States  extends 
to  controversies  between  a  State  and  citizens  of  another  State,  and 
between  citizens  of  different  States.  The  object  of  this  provision, 
it  is  evident,  was  to  interpose  between  the  States  and  citizens  of 
other  States,  and  between  citizens  of  different  States,  an  impartial 
tribunal,  one  beyond  the  influence  of  State  prejudices;  but  the 
District  Court,  as  provided  in  the  scheme  of  Congress,  is  to  con- 
sist of  one  judge,  who  shall  reside  in  the  district  for  which  he  is 
appointed  (act,  1789),  and  the  jurors  to  be  drawn  from  the  citizens 
of  the  State  in  which  the  court  sits.  §  29,  Ibid.  This  court  thus 
constituted.  Congress  did  not  seem  to  regard  as  sufficiently  beyond 
local  influences  to  be  intrusted  by  itself  with  the  protection  of 
the  rights  of  citizens  of  different  States,  nor  did  it  see  fit  to  in- 
trust it  with  jurisdiction  of  high  crimes.  Intermediar}',  therefore, 
between  this  court  and  the  Supreme  Court,  it  provided  a  Circuit 
Court,  having  no  officers  of  its  own,  but  constituted  by  a  judge  of 
the  District  Court  for  which  district  it  should  sit,  together  with, 
by  the  act  (1T89),  any  <m;o  justices  of  the  Supreme  Court,  and  by 
a  subsequent  act  (1802),  by  the  district  judge,  and  the  justice  of 
the  Supreme  Court  residing  within  the  circuit  for  which  the  court 
is  holden,  except  in  the  Second  and  Fiflh  circuits,  for  which  special 
provision  was  made. 

The  Circuit  Courts,  it  will  thus  be  seen,  were  dependent  upon 
the  District  Courts,  both  for  their  limits  and  constitution,  and  for 
their  oflflcers.  Their  composition  is  derived  both  from  the  Su- 
preme and  District  Courts,  and  is  independent  of  neither.  We 
do  not  forget  the  act  of  1801,  giving  the  Circuit  Court  powers,^ 
jurisdiction,  and  constitution,  sui  juris ;  but  as  that  act  was 
never  practically  in  operation,  and  was  so  soon  repealed,  it  can 
scarcely  be  considered  as  affecting  the  question.  Of  the  late  act 
of  1869  we  shall  speak  hereafter.  At  present  we  are  considering 
the  law  as  it  stood  in  1856.  From  the  very  inception  of  the  sys- 
tem Congress  found  itself  called  upon  to  provide  for  districts  to 
which  it  was  inconvenient  to  extend  the  Circuit  Courts,  and 
special  provision  was  at  once  made  for  the  Districts  of  Maine  and 
Eeutuck}',  and  this  provision  was  to  give  to  the  District  Courts 
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in  these  districts  Circuit  Court  powers,  with  appeal  from  one  to 
the  adjoining  Circuit ;  and  from  the  other,  directly  to  the  Supreme 
Court. 

This  provision  was  convenient,  not  only  in  extending  the  laws 
to  newlj'  admitted  States, — to  Tennessee,  Ohio,  Louisiana,  Illi- 
nois, and  Missouri, — but  also  in  providing  for  new  districts,  re- 
quired by  the  increasing  i)opulation,  as  in  the  instances  of  the 
Northern  District  of  New  York  and  the  Western  District  of  Penn- 
sylvania, and  it  thus,  from  the  origin  of  the  judiciary  system,  and 
continuously  after,  has  formed  a  part  of  it,  and  is  not  an  anomaly, 
as  it  has  been  termed. 

The  condition  of  the  United  States  courts  in  South  Carolina 
from  1824  to  1856  certainly  was  anomalous,  for  the  State  had 
been  divided  into  two  districts,  which  districts  were  specifically 
designated  by  name,  but  no  change  had  been  made  in  regard  to 
the  Circuit  Court,  for  sessions  of  which  the  act  of  1802,  then  still 
in  force,  provided,  at  Charleston  and  Columbia,  both  of  which 
cities  are  situated  in  the  Eastern  District ;  but  no  provision  was 
made  for  the  sitting  of  the  Circuit  Court  in  the  Western  District. 
The  Circuit  Court  of  the  United  States  thus  had  a  location  and 
jurisdiction  in  what  became  under  the  division,  in  1823,  the  East- 
em  District;  and  its  jurisdiction  once  obtained  could  only  be 
taken  away  by  express  enactment.'^ 

But  the  Circuit  Court  had  had  no  such  location  in  the  Western 
District.  It  could  only  sit  in  such  place  as  Congress  directed  ; 
and  as  we  have  seen,  it  had  been  seriously  questioned  whether  a 
citizen  of  one  district  could  be  held  to  answer  in  another  district 
of  the  same  State,  even  though  found  in  the  district  of  which  he 
was  not  an  inhabitant  (AIcMicken  v.  Webb,  ante,  p.  674)  ;  and  it 
had  been  expressly  held  that  the  Circuit  Court  for  each  district 
sits  within  and  for  that  district,  and  is  bounded  by  its  local  limits  ; 


*  Dwarris  on  Statutes,  612,  quoting  Ashurat,  J.,  4  Term  Reports,  109.  "  Wliere 
the  Superior  Courts  have  jurisdiction  it  can  only  be  taken  from  them  by  the 
express  words  of  an  act  of  Parliament,  or  by  necessary  implication.''  And 
we  must  recollect  that  the  Circuits  are  superior  courts  in  the  sense  of  the  com- 
mon law ;  "  inferior "  only  to  the  Supreme  Court  as  the  term  is  used  in  the 
Constitution.  Twiier  v.  The  Bank  of  Noj'ih  America^  ante,  p.  672.  Dwarris  also 
refers  to  the  opinion  of  Tindal,  C.  J.,  8  Bingham,  394,  to  which  we  shall  have 
occasion  presently  to  refer. 

But  directly  in  point  is  the  decision  of  the  Supreme  Court,  in  the  case  of 
Tke  United  States  v.  Dawson,  15  Howard,  467,  post,  in  which  it  was  held  in  re- 
gard to  the  State  of  Arkansas,  that  the  Circuit  Court  under  similar  legislation 
retained  its  jurisdiction  over  the  diminished  territory. 
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and  tliat  "  whatever  may  be  the  extent  of  its  jarisdiction  over 
the  8ubject-matter  of  suits  in  respect  of  persons  and  property,  it 
can  only  be  exercised  within  the  limits  of  the  district."  Toland 
V.  Sprague,  ante,  p.  675. 

In  1837  another  rearrangement  of  the  districts  of  the  United 
States  into  circuits  was  made,  but  in  regard  to  this  State  the  act 
merely  declared  that  ^'  the  districts  of  South  Carolina  and  Georgia 
shall  constitute  the  Sixth  Circuit,"  and  did  not  provide  for  a  ses- 
sion of  the  Circuit  Court  for  the  Western  District  of  the  State  of 
South  Carolina.     (5  Stat.  176.) 

The  State  of  Arkansas  had  been  admitted  in  1836,  created  a 
"  district,"  and  a  judge  provided  with  the  powers  and  jurisdiction 
which  were  by  law  given  to  the  judge  of  the  Kentucky  District.  In 
1844  this  court  was  invested  with  jurisdiction  over  the  Indian 
Territory  adjoining,  and  in  1851  Arkansas  and  the  Indian  Terri. 
tory  were  divided  into  two  districts  ;  certain  counties  of  the  State 
and  the  Indian  Territory  lying  within  the  then  present  judicial 
district  of  Arkansas  were  constituted  a  new  judicial  district,  to  be 
styled  the  Western  District  of  Arkansas,  the  residue  of  the  State 
to  remain  a  judicial  district,  to  be  styled  the  Eastern  District  of 
Arkansas.  This  act  dividing  Arkansas  into  judicial  districts 
(9  Stat.  594)  is  very  similar  to  that  dividing  the  State  of  South 
Carolina.  It  divides  the  State  into  two  districts  ;  directs  that 
the  judge  of  the  District  Court  of  Arkansas  shall  hold  certain 
terms  of  said  (that  is  Western)  court,  but  does  not  provide  for 
the  drawing  of  juries  or  for  terms  of  the  circuit  in  either  district. 
It,  however,  unlike  our  act  of  1824,  at  once  gave,  as  was  after- 
wards done  in  our  act  of  1856,  the  Circuit  Court  powers  to  the  new 
District  Court,  and  it  also  provided,  what  was  done  by  neither  of 
our  acts,  for  the  appointment  of  a  district  attorney  and  marshal 
for  the  Western  District. 

It  so  happened  that  at  the  time  of  the  passage  of  this  act 
dividing  the  State  of  Arkansas  into  two  districts,  there  were  cer- 
tain prisoners  under  indictment  in  the  Circuit  Court  for  the  "  Dis- 
trict of  Arkansas  "  for  murder  committed  in  that  portion  of  the 
former  district  then  constituting  the  Western  District.  The  Cir- 
cuit Court  for  the  Eastern  District,  however,  retaining  the  records 
of  the  circuit  for  the  former  ''  District  of  Arkansas,"  proceeded 
with  the  trial  of  the  prisoners,  whereupon  a  motion  was  made  to 
quash  the  indictment  for  want  of  jurisdiction,  inasmuch  as  it  ap- 
peared that  the  crime  was  committed  in  what  had  since  become 
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another  district,  and  that  the  defendant  could  under  the  6th 
amendment  to  the  Constitution  only  be  tried  ^^b}'  an  impartial 
jury  of  the  State  and  district  wherein  the  crime  shall  have  been 
committed,  which  district  shall  have  been  previously  ascertained 
by  law."  But  the  Supreme  Court  held  that  the  court  for  the 
Eastern  District  had  rightly  acquired  jurisdiction,  and  that  having 
done  so  the  change  in  the  districts  did  not  take  away  jurisdic- 
tion of  the  cases  pending  before  it.  United  Slates  v.  Dawson^ 
15  How.  467. 

Mr.  Justice  Nelson  delivered  the  opinion  of  the  court,  and  in 
it  he  says,  p.  486 : 

It  will  be  seen  on  a  careful  perusal  of  this  act  that  it  simply  erects  a  new  ju- 
dicial district  out  of  nine  of  the  Western  counties  in  the  State,  together  with  the 
Indian  country,  and  confers  on  the  district  judge,  besides  the  jurisdiction  al- 
ready possessed,  Circuit  Court  powers  within  tiie  district,  subject  to  the  limita- 
tion as  to  appeals  and  writs  of  error,  leaving  the  powers  and  jurisdiction  of  the 
Circuit  and  District  Courts  as  they  existed  in  the  remaining  portion  of  the 
State  untouched.  These  remain  and  continue  within  the  district  after  the 
change  the  same  as  before,  the  only  effect  being  to  restrict  the  territory  over 
which  the  jurisdiction  extends.  Hence  no  provision  is  made  as  to  the  time  or 
place  of  holding  the  Circuit  or  District  Courts  in  the  district,  or  in  respect  to 
the  officers  of  the  courts,  such  as  district  attorney,  marshal,  or  clerk,  or  for  or- 
ganizing the  courts  for  the  dispatch  of  their  business.  These  are  all  pro- 
vided for  under  the  old  organization. 

The  point  decided  by  the  court,  it  will  be  observed,  waa  that 
the  Circuit  Court  for  the  Eastern  District,  having  once  obtained 
jurisdiction,  it  was  not  ousted  by  the  diminution  of  its  limits. 
But  even  against  this  there  was  strong  dissent.  Mr.  Justice 
McLean,  p.  491,  dissenting,  says : 

The  establishment  of  the  Western  District  in  eilect  repealed  the  jurisdiction 
of  the  Eastern  District,  as  to  causes  of  action  arising  in  the  Western  District,  as 
fully  as  if  the  law  had  declared  "  no  jurisdiction  shall  hereafter  be  taken  in 
any  case,  civil  or  criminal,  which  is  of  a  local  character,  and  arises  in  the  West- 
ern District."  Offences  committed  in  that  district  are  made  local  by  tlie  acts 
of  Congress,  This  is  not  a  case  where,  if  jurisdiction  once  attaches,  the 
court  may  finally  determine  the  matter.  There  seems  to  be  no  reason  for  such 
a  rule  in  a  criminal  case,  especially  when  it  is  opposed  to  the  policy  of  the 
Constitution,  and  to  the  principles  of  the  common  law.  .  . 

All  this  difficulty  arises  from  an  omission  of  Congress  to  make  in  the  law 
dividing  the  district  the  necessary  provision,  and  it  appears  to  me  that  we 
have  no  power,  by  construction  or  otherwise,  to  supply  the  omission.  This 
could  not  be  done  in  an  action  of  ejectment.  A  writ  of  possession  in  such  a 
case  could  not  be  issued  to  the  Western  District  on  a  judgment  entered  in  the 
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Eastern.    And  if  snch  a  jurisdiction  could  not  be  sustained  in  a  civil  action* 
much  less  could  it  be  sustained  in  a  criminal  case. 

If  a  person,  guilty  of  a  crime  in  the  Indian  country  before  the  division, 
could  not  be  indicted  and  tried  in  the  Eastern  District,  it  follows  that  the  fact 
of  the  crime  having  been  committed  in  the  Indian  country  can  afford  no  ground 
of  jurisdiction  in  the  present  case.  It  must  rest  alone  then,  it  would  seem,  for 
jurisdiction  on  the  ground  that  the  indictment,  having  been  found  in  the  East- 
em  District,  the  same  jurisdiction  may  try  the  defendants,  and,  if  found  guilty, 
sentence  them  to  be  executed.  This  view  must  overcome  the  locality  of  the 
crime,  and  the  right  which  the  defendant  may  claim  to  have  a  jury  as  near  the 
vicinage  as  practicable,  at  least  a  jury  from  the  district  where  the  crime  was 
committed.  These  appear  to  me  to  be  objections  entitled  to  great  considera- 
tion. A  jurisdiction  in  so  important  a  case  should  not  be  maintained  under 
reasonable  doubt  of  its  legality. 

The  result  of  the  same  omission  in  the  act  dividing  this  State, 
appears  to  us  to  have  been  that  during  the  period  from  1823,  when 
the  division  was  made,  and  1856,  when  the  act  next  mentioned 
was  passed,  the  Western  District  was  deprived  of  the  jurisdiction 
of  the  Circuit  Court,  because  Congress  had  not  provided  a  place 
for  its  sitting  in  that  district ;  nor  confeiTed  upon  it  Circuit  Court 
powers,  and  so,  also,  it  was  deprivetl  of  the  benefit  of  the  District 
Court  by  the  omission  of  Congress  to  provide  for  the  drawing  of 
juries  for  the  Western  District.  But  it  is  probable  that,  in  the 
isolation  of  that  part  of  the  State,  and  the  simplicity  of  the  times, 
that  the  want  was  not  much  felt,  as  the  remedy  was  so  simple  un- 
der the  previous  legislation  of  Congress,  and  so  easily  phtalned 
when  asked  for.  This  was  done  in  1856  ;  and  Congress,  to  pro- 
vide for  this  district,  had  two  courses  open  to  it:  one  was,  as  in 
the  cases  of  North  Carolina  and  Rhode  Island  upon  their  admis- 
sion in  1790,  and  of  Vermont  in  1791,  to  annex  it  to  the  Sixth  Cir- 
cuit, or,  if  special  enactment  for  that  purpose  should  be  considered 
unnecessar}',  simply  to  provide  for  the  sitting  of  the  court  in  some 
places  in  that  district;  the  other  was  to  follow  the  precedent  first 
established  in  the  cases  of  Maine  and  Kentucky  districts,  and, 
with  the  exception  of  the  three  States  just  mentioned,  not  only  fol- 
lowed  upon  the  admission  of  every  new  State  up  to  that  time,  but 
applied  in  every  instance  (except  in  that  of  North  Carolina)  in 
which  a  State  had  been  divided  into  districts. 

The  act,  passed  in  August,  1856,  is  as  follows: 

Be  U  enactedj  That  so  much  of  the  act  of  Congress,  passed  the  25th  May, 
eighteen  hundred  and  twenty-four,  as  provides  for  holding  the  District  Court  of 
the  United  States  at  Laurens  Court-house,  South  Carolina,  on  the  Tuesday  next 
ensuing  after  the  adjournment  of  the  Circuit  Court  of  the  United  States  at  Co- 
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lumfoia,  be  and  the  same  is  hereby  repealed,  and  that  in  place  thereof  the  said 
court  shall  be  holden  at  Greenville  Court-house,  South  Carolina,  on  the  first 
Monday  in  August  in  each  year. 

Sec,  2.  And  be  it  further  eniictedy  That  the  jurors  for  the  said  court,  grand 
as  well  as  petit,  be  drawn  from  the  inhabitants  of  Greenville  District,  South 
Carolina,  who  are,  or  may  be  liable,  according  to  the  laws  of  South  Carolina,  to 
do  jury  duty  in  the  courts  of  law  in  the  said  State,  and  that  the  jurors  to  be 
drawn,  for  the  first  term  of  the  said  court,  shall  be  drawn  at  the  term  of  the 
District  Court,  to  be  holden  in  the  city  of  Charleston,  provided  that  they  shall 
be  drawn  at  least  ninety  days  previous  to  the  time  appointed  for  holding  the 
said  court  at  Greenville,  but  from  and  after  the  holding  of  the  first  terra  of  the 
said  court,  all  jurors  for  the  next  succeeding  term  shall  be  drawn  at  Greenville 
during  the  sitting  of  the  said  court. 

Sec.  3.  And  he  it  further  enacted,  That  the  said  District  Court,  for  Green- 
ville, in  addition  to  the  ordinary  jurisdiction  and  powers  of  a  District  Court  of 
the  United  States,  shall  have  jurisdiction  of  all  causes  (except  appeals  and 
writs  of  error)  which  now  are,  or  may  be  hereafter  made  cognizable  in  a  Cir- 
cuit Court  of  the  United  States,  and  shall  proceed  in  the  same  manner  as  a 
Circuit  Court.  (11  Stat.  43.) 

Whatever  questions  existed  before  this  act  in  regard  to  the 
jarisdiction  of  the  Circuit  Court  in  and  for  the  State  of  South 
Carolina,  were  intended  it  would  be  supposed  to  be  settled  by  it, 
conferring  as  it  did  upon  the  District  Court  for  the  Western  Dis- 
trict, Circuit  Court  powers,  instead  of  providing  sessions  of  the 
Circuit  Court  in  that  district.  But  as  if  to  add  still  more  to  the 
confusion  previously  existing  upon  its  passage,  the  Circuit  Court 
sitting  at  Charleston  adjourned  to  Greenville;  sat  there  under 
this  act,  and  adjourned  to  Columbia,  taking  along  the  records  and 
business  before  it  from  court  to  court,  regardless  of  territorial 
limits.  This  practice  continued  some  three  or  four  terms,  until 
the  United  States  courts  were  closed  by  the  war,  and  was  resumed 
upon  their  reopening.  We  now  have  the  question  forced  upon 
us :  Is  this  practice  correct  ? 

To  understand  this  question  is  the  purpose  of  this  paper,  and 
the  preceding  review  of  the  law  has  been  made  to  enable  us  to 
do  so. 

Prom  time  to  time,  doubts  have  been  entertained  b}'  members 
of  the  bar  in  regard  to  this  practice,  but  the  first  instance  in  which 
it  was  openly  expressed,  and  then  only  as  a  doubt,  was  by  Mr. 
Reverdy  Johnson  in  objecting  to  a  venire  to  summon  additional 
grand  and  petit  jurors  from  "the  body  of  the  district,"  in  which 
terms  the  whole  State  was  intended,  regardless  of  the  division  into 
districts,  to  serve  in  the  Circuit  Court  sitting  at  Columbia  on  the 
trial  of  prisoners,  under  the  "  Enforcement  Act."     In  answer  to 
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Mr.  Johnson's  doubt  the  district  attorney  replied  (Report  Ka- 
Klux  Trials,  p.  8) : 

If  the  court  please,  the  State  of  South  Carolina  is  divided  into  two  districtB 
for  the  purpose  of  the  District  Court.  Those  districts  are  called  Eastern  and 
Western.  The  Western  District  consists  of  the  counties  of  Lancaster,  Chester, 
York,  Union,  Spartanburg,  Greenville,  Pendleton  (since  divided  by  the  Legis- 
lature), Abbeville,  Edgefield,  Newberry,  Laurens,  and  Fairfield ;  the  remain- 
der of  the  State  constitutes  the  Eastern  District. 

For  the  purposes  of  the  Circuit  Court  the  State  of  South  Carolina,  in  toto, 
constitutes  a  district,  and  these  parties  being  on  trial  in  the  Circuit  Court,  it 
seems  to  me  that  the  true  and  proper  construction  is  that  the  jury  should  be 
drawn  from  the  body  of  the  district,  which  is  the  State. 

The  constitutional  point  made  is  undoubtedly  true,  but  what  constitutes  the 
district?    That  is  the  only  question.     In  1  Brightly's  Digest,  p.  844,  we  find: 

"  The  Sixth  Circuit  Court  of  the  United  States,  for  the  District  of  South  Caro- 
lina (since  changed  to  the  Fourth),  which  is  required  by  law  to  be  holden  on 
the  second  Monday  in  December  annually,  shall  hereafter  be  holden  on  the 
fourth  Monday  in  November  annually."  .  .  . 

I  think,  may  it  please  the  court,  that  there  can  be  no  mistake  about  this  mat- 
ter. The  position  of  the  gentleman  would  be  entirely  correct  if  we  were  in 
the  District  Court,  but  when  we  come  to  a  court  that  comprehends  the  whole 
State  in  its  jurisdiction,  then  the  juries  should  be  drawn  from  that  district. 

We  will  only  observe  here  that  the  district  attorney  appeara 
to  have  had  in  court  only  Brightly's  Digest,  a  work  which  for 
its  purposes  all  lawyers  who  consult  it  have  sufficient  reason  to 
value,  but  which  is  scarcely  to  be  quoted,  in  the  place  of  the 
statute  itself,  when  the  point  involved  is  the  use  of  the  singular 
or  plural  of  a  noun  in  the  text — the  presence  or  absence  of  a  single 
letter. 

Mr.  Johnson  seemed  very  uncertain  of  bis  point,  as  well  he 
might  be,  unfamiliar  as  he  necessarily  was  with  the  statutory  pro- 
visions in  relation  to  the  State  of  South  Carolina ;  and  admitting, 
^^It  is  true  that  the  Circuit  Court  has  jurisdiction  as  a  court  over 
the  entire  District  of  South  Carolina,''  goes  on  to  insist  that  still 
the  jury  must  be  drawn  from  the  "district"  in  which  the  offence 
was  committed.  (Ibid.  p.  9.) 

Judge  Bond  doubted  the  quotations,  for  he  asks: 

"  Mr.  Gorbin,  have  you  the  act  of  Congress  that  establishes  the  Fourth  Judicial 
Circuit  ?  " 

To  which  the  district  attorney  replies  : 
"The  act  of  1862,  if  the  court  pleases,  establishes  the  circuit:  'Hereafter 
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the  districts  of  Maryland,  Delaware,  V ii^ginia,  and  North  Carolina  shall  oonsti- 
tnte  the  Fourth  Circuit;  the  districts  of  South  Carolina,  Georgia,  Alabama, 
Mississippi,  and  Florida  shall  constitute  the  Fifth  Circuit.'  ** 

But  he  adds : 

"  If  the  court  please,  in  an  act  still  later,  which  puts  South  Carolina  in  the 
Fourth  Circuity  it  is  spoken  of  as  the  '  District  of  South  Carolina/ ''  (Ibid.,  pp. 
9, 10.) 

The  district  attorney  must  surely  still  have  been  quoting  from 
some  index  or  digest,  for  the  act  of  1866  mentioned  by  him  ^^as 
a  still  later  act,"  provides  that  the  ^'  districts  of  Maryland,  West 
Virginia,  Virginia,  North  Carolina,  and  South  Carolina  shall  con- 
stitute the  Fourth  Circuit."     (14  Stat.  209.) 

It  is  scarcely  to  be  wondered  that  under  this  advisement  of 
counsel,  his  honor  Judge  Bond  should  have  held,  '^  that,  so  far 
as  the  Circuit  Court  is  concerned,  there  is  but  one  district  in  South 
Carolina." 

But  it  will  be  observed,  that  to  get  rid  of  the  question  in  this 
way  is  but  to  substitute  one  supposed  anomaly  for  another.  For 
it  is  to  declare  that,  for  the  State  of  South  Carolina,  there  is  one 
.district  for  the  Circuit  Court,  but  two  districts  for  the  District 
Court,  a  condition  of  things  found  in  no  State  or  Territory,  at 
any  time,  in  the  history  of  the  courts  of  the  United  States — with- 
out judicial  precedent  or  statutory  authority.*  Not  only  so. 
Some  such  suggestion,  it  is  probable,  was  made  in  regard  to  the 
division  of  the  State  of  New  York,  in  1814  {ante^  p.  669) ;  for  we 
recollect  that  by  an  act  of  1818  (ante^  p.  670)  Congress  construed 
this  act  for  itself,  and  declared  that  the  original  jurisdiction  of 
the  Circuit  Court  of  the  Southern  District  of  New  York  shall 
be  confined  to  causes  arising  within  said  district,  and  shall  not 
be  construed  to  extend  to  causes  of  action  arising  within  the 
Northern  District  of  New  York.  This  court,  it  will  be  remem- 
bered, had  appellate  jurisdiction  from  the  District  Court  of  the 
Northern  District  of  New  York.  Surely  Congress,  when  it  said 
that  in  one  instance  an  act  should  not  be  construed  in  a  par- 

*  This  was  undoubtedly  true  when  his  honor  Judge  Bond  made  his  ruling, 
but  my  attention  has  been  called  to  an  act  of  3d  March,  1873,  c.  223,  ss.  2,  4, 
V.  17,  pp.  484-488,  Rev.  Stat.  106,  by  whicli  such  a  statutory  provision  has 
since  been  made  in  regard  to  the  courts  of  Alabama,  viz. :  one  Circuit  Court 
for  the  three  districts  of  that  State.  See  Ex  parte  Insurance  Company,  18  Wallace, 
417.— E.  McC,  Jr. 
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ticnlar  way,  did  not  intend  tbe  forbidden  construction  to  be  put 
upon  the  same  words,  when  subsequently  employed  in  regard  to 
another  State.  It  construed  its  own  language  in  the  one  in- 
stance, and  that  construction  must  be  accepted  in  other  like 
cases.* 

But  Mr.  Conkling,  in  his  treatise  on  the  jurisdiction  of  the 
United  States  courts  (2d  edition,  1864,  p.  265),  suggests  that  it 
may  be  thought  that  the  acts  of  1862  and  1863,  rearranging  the 
districts  into  circuits,  intended  to  extend  the  circuits  over  all 
the  districts,  whether  possessing  ordinary  or  extraordinary 
jurisdiction,  and  it  is  also  said  that  the  object  of  the  act  of 
1869,  providing  for  Circuit  Court  judges,  was  to  bring  all  the 
districts  within  one  homogeneous  system,  by  which  these  Dis- 
trict Courts,  with  extraordinary  powers,  were  intended  to  be 
superseded.  The  rule  we  have  already  seen  to  be,  where  a  court, 
such  as  these,  has  had  and  taken  jurisdiction,  it  can  only  be 
taken  from  it  by  express  words  or  necessary  implication  (awte,  p. 
677),  and, Congress  it  is  evident  contemplated  no  such  effect  from 
its  enactments. 

Mr.  Conkling  has  shown  that  no  such  effect  was  proposed  by 
the  acts  of  1862  and  1863,  discriminating  as  it  did  between  cer- 
tain District  Courts,  which  had  these  extraordinary  powers,  and 
others ;  taking  from  some,  by  name  and  in  terms,  these  powers 
and  jurisdiction,  and  remaining  silent  as  to  others. 

He  observes,  however,  that  it  appears  improbable  that  Congress 
designed  to  leave  the  courts  for  the  six  districts,  as  to  which  the 
act  of  1862  is  silent  (among  them  that  for  the  Western  District  of 
South  Carolina),  in  possession  of  their  extraordinary  jurisdiction ; 
but  that  the  supposition  of  an  assumption  by  Congress  that  the 
introduction  of  Circuit  Courts  into  those  districts  would,  by  im- 
plication, deprive  those  District  Courts  of  their  jurisdiction  seems 
still  more  objectionable,  as  such  an  assumption  would  impute  to 
Congress  inconsistency.  The  most  probable  explanation,  he  sug- 
gests, is  that  the  fact  of  the  possession  of  these  courts  with  extra- 
ordinary jurisdiction  was  overlooked.  We  do  not  believe  that  it 
was. 

The  Circuit  Courts  were  not  introduced  into  those  districts,  but 

*  8  8.  Where  woids  are  general,  and  a  statute  only  declaratory  of  the  com- 
mon law,  it  shall  extend  to  all  others  besides  the  persons  or  things  named.  The 
stronger  cases  only  are  put,  the  weaker  included  ;  thus  where  the  King's  Bench 
only  is  mentioned,  the  provision  was  held  to  extend  to  the  other  principal  courts. 
Dwarris's  Stat.  605. 
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the  District  Courts  with  Circuit  Court  jurisdiction  retained  their 
Circuit  Court  jurisdiction  within  their  territorial  limits.* 

Nor  is  there  any  ground  for  charging  Congress  with  overlook- 
ing these  District  Courts  with  extraordinar}'  powers.  These 
courts  had  been  devised  in  the  inception  of  the  judicial  system  as 
a  part  of  it.  Their  extraordinary  powers  had  been  by  a  solemn 
enactment  again  and  again  conferred,  and,  whenever  Congress 
saw  fit,  withdrawn.  They  were  too  numerous  and  presented  too 
important  a  part  of  the  system  to  have  been  overlooked.  Indeed, 
bj'  the  familiar  maxim,  expressio  unius  exclusio  alterius^  the  repeal 
in  specified  instances  confirmed  the  jurisdiction  in  the  remaining 
cases. 

There  is  a  much  plainer  reason  for  the  action  of  Congress.  It 
withdrew  the  Circuit  Court  powers  from  the  District  Courts 
wherever  it  was  practicable  to  provide  a  justice  of  the  Supreme 
Court  to  sit  occasionally  in  a  Circuit  Court,  but  where  that  was 
impracticable  it  left  the  District  Court  with  its  Circuit  Court  juris- 
diction. 

But  we  are  now  enabled  to  show  by  express  legislation,  that 
Congress  did  not  consider  that  by  the  acts  of  1862  and  1863  it 
had  taken  away  this  jurisdiction,  any  more  than  it  had  by  the 
acts  of  1802  and  1837  rearranging  the  circuits. 

The  most  cursory  perusal  of  tite  act  of  1869  for  the  appoint- 
ment of  circuit  judges  will  show  that  there  is  not  a  word  in  it  that 
can  be  construed  to  repeal  the  powers  and  jurisdiction  of  any 
court.     It  enacts : 

J  2.  That  for  each  of  the  nine  existing  judicial  circuits  there  shall  be  ap- 
pointed a  circuit  judge  who  shall  reside  in  his  circuit,  etc. 

But  Congress  has  been  even  more  explicit.  By  act  of  July  1st, 
1870,  it  has  declared  : 

That  nothing  in  the  act  to  amend  the  judicial  system  of  the  United  States, 
approved  April  tenth,  eighteen  hundred  and  sixty-nine,  shall  be  construed  to 
require  a  Circuit  Court  to  be  held  in  any  judicial  district  in  which  a  Circuit 
Court  was  not  required  to  be  held  by  previously  existing  law.  (16  Stat.,  p.  179.) 

And  consistently  with  this  legislation,  in  1872  an  act  was  passed 
repealing  the  Circuit  Court  jurisdiction  previously  granted  to  the 
Northern  District  of  Georgia,  and   providing  that  that  district 

*  See  Toland  v.  Sprague,  and  act  of  1818  construing  the  act  of  1814,  dividing 
the  State  of  New  York,  ante,  p.  670. 
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should  thereafter  be  attached  to  the  same  circuit  as  that  to  which 
the  Southern  District  should  be  assigned.  (Stat.  17,  p.  218.) 

The  Supreme  Court  certainly  does  not  consider  that  the  Circuit 
Court  jurisdiction  had  been  taken  from  the  District  Courts  upon 
which  it  had  been  conferred  prior  to  December,  1870,  for  in  re- 
vising its  rules  at  that  time  it  provides,  Rule  No.  8,  section  3  : 

Whenever  it  shall  be  necessary  or  proper  in  the  opinion  of  the  presiding 
judge  in  any  Circuit  Court,  or  District  Court  exercising  Circuit  Court  jurisdiction^ 
that  original  papers  should  be  inspected  in  this  court  upon  appeal  or  writ  of 
error,  such  presiding  judge  shall  make  such  rule  or  order,  etc. 

But  not  only  did  the  jurisdiction  of  these  District  Courts,  with 
Circuit  Court  powers,  continue,  unless  taken  away  by  express  en- 
actment, but  it  was  exclusive  of  the  Circuit  Court  within  its  juris- 
diction. Upon  this  point  we  have  already  {an(e^  p.  677)  cited 
Dwarris  on  Statutes,  but  the  case  there  cited  is  more  in  point 
than  the  text  of  that  work. 

It  will  be  recollected  that  by  the  act  dividing  the  State  of  South 
Carolina  into  two  judicial  districts,  it  is  provided : 

"  And  for  the  trial  of  all  such  civil  and  criminal  causes  as  are  by  law  cog- 
nizable in  the  District  Courts  of  the  United  States,  which  may  hereafter  arise 
or  be  prosecuted,  or  sued  within  the  said  Western  District,  there  sAo/i  be  one 
annual  session  of  the  said  District  Court,  holden  at  Laurens  Court-house,  to  be- 
gin, etc.,"  and  that  the  subsequent  act  conferring  Circuit  Court  powers,  pro- 
vided "  that  the  said  District  Court  for  Greenville,  in  addition  to  the  ordinary 
jurisdiction  and  powers  of  a  District  Court,  shall  have  jurisdiction  of  all  cases 
which  now  are,  or  may  be  hereafter  made  cognizable  in  a  Circuit  Court  of  the 
United  States,"  etc. 

Now  in  the  case  referred  to  by  Dwarris,  612  (Orisp  v.  Bun- 
bury^  8  Bing.  394),  it  was  provided  by  statute,  9  Geo.  4,  that  in 
case  any  dispute  should  arise  between  certain  institutions,  or  any 
person  acting  for  them,  etc., ''  that  the  matter  so  in  dispute  shall 
be  referred  to  the  arbitration  of  certain  persons  therein  desig- 
nated ;"  and  it  was  contended  on  the  part  of  the  defendants,  that 
the  enactment  was  imperative  upon  the  plaintiff,  taking  away  the 
jurisdiction  of  the  courts  of  common  law,  and  leaving  the  party 
who  complains  no  other  mode  of  determining  his  claim  than  that 
which  was  pointed  out  and  provided  by  the  act.  The  plaintiff  in- 
sisted that  though  his  case  fell  within  the  purview  of  the  act,  the 
jurisdiction  of  the  courts  of  common  law  was  not  ousted  by  the 
words  of  the  statute,  which  only  created  a  concurrent,  and  not  an 
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exclusive  jurisdiction.  But  the  court  held,  Tindal,  C.  J.,  deliver- 
ing the  opinion,  that  the  plaintiff  was  barred  from  maintaining 
the  action  in  the  court  of  common  law,  and  must  pursue  the  rem- 
edy provided  by  the  statute. 

The  act  of  1823  provides  that  there  shall  be  an  annual  session 
of  the  District  Court,  for  the  Western  District,  for  the  trial  of  all 
such  civil  and  criminal  causes  as  are  by  law  cognizable  in  that 
court,  and  the  act  of  1856,  that  that  court  shall  have  jurisdiction 
of  all  cases  cognizable  in  a  Circuit  Coui-t.  Under  the  rule  of  con- 
struction in  Crisp  v.  Bunhury^  independent  of  the  statutory 
limits  of  the  Circuit  Courts,  these  provisions  appear  to  preclude 
the  exercise  of  jurisdiction  by  any  other  court  of  the  United  States 
in  the  Western  District. 

But  it  is  said  that  the  court  for  this  district  is  anomalous  in 
another  respect ;  that  it  contains  no  provision  for  appeal,  either  to 
an  adjourning  Circuit  Court,  as  in  the  case  of  the  Maine  District, 
or  directly  to  the  Supreme  Court,  as  in  the  case  of  the  Kentucky 
District.  The  same  omission,  if  omission  it  may  be  called,  oc- 
curred in  the  acts  constituting  the  like  courts  for  the  districts  of 
Tennessee,  Ohio,  Louisiana,  Illinois,  Alabama,  Missouri,  Arkan- 
sas, Michigan,  Florida,  Wisconsin,  and  Iowa,  and  its  effect  was 
fully  considered  by  the  Supreme  Court  in  the  case  of  the  District 
Court  of  New  Orleans,  prior  to  all  these  acts  but  those  consti- 
tuting the  Districts  of  Tennessee  and  Ohio. 

In  1810,  in  the  case  of  Durouseau  v.  Tlie  United  States^  6 
Cranch,  307,  the  attorney-general,  Mr.  Rodney,  demurred  to  the 
appellate  jurisdiction  of  the  Supreme  Court  from  the  District  of 
New  Orleans,  which  it  will  be  recollected  was  a  similar  court  to 
that  of  the  Western  District  of  the  State,  because  it  had  not 
been  provided  by  the  act  organizing  that  court  that  appeals  should 
lie  to  any  other. 

Chief  Justice  Marshall,  delivering  the  opinion,  held  that  the 
appellate  powers  of  the  Supreme  Court  are  given  by  the  Consti- 
tution, and  are  only  limited  and  regulated  by  the  Judiciary  and 
other  acts  upon  the  subject,  and  its  appellate  powers  extend  to 
every  case  not  expressly  excepted  by  Congress  under  its  constitu- 
tional power.  The  demurrer  was  overruled  and  the  appeal  heard, 
the  Chief  Justice  observing  that  the  Supreme  Court  had  previ- 
ously taken  jurisdiction  of  a  cause,  brought  by  writ  of  error  from 
Tennessee,  but  that  the  question  was  not  then  moved,  and  conse- 
quently was  open.  But  after  this  decision  (^Durouseau  v.  The 
United  States)  the  reports  of  the  Supreme  Court  are  full  of  appeals 
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from,  and  writs  of  error  to,  District  Courts  with  circuit  jurisdic- 
tion, in  the  organization  of  which  no  provision  was  made  for  ap- 
peal. 

It  may  be  observed,  however,  that  in  the  case  of  the  New  Or- 
leans Court,  its  Circuit  Court  jurisdiction  had  been  conferred  by 
declaring  that  its  judge  '^  shall  in  all  things  have  and  exercise  the 
same  jurisdiction  and  powers  which  are  bj'  law  given  to,  or  may 
be  exercised  by,  the  District  Court  of  the  Kentucky  District," 
whereas,  in  the  act  conferring  that  jurisdiction  upon  the  District 
Court  for  the  Western  District  of  South  Carolina,  the  jurisdiction 
and  powers  of  the  judge  of  the  Kentucky  District  are  not  referred 
to  in  terms ;  but  the  same  language  is  used  in  the  act  of  1856  to 
confer  those  powers  upon  the  District  Court  of  the  Western  District 
of  South  Carolina,  as  had  been  employed  b}'  tiie  act  of  1789  in 
conferring  them  upon  the  Kentucky'  Court.  The  ruling  in  the  case 
of  Durouseau  v.  The  United  States  applies  therefore  to  the  Dis- 
trict Court  of  the  Western  District  of  South  Carolina  as  well,  and 
appeals  lie  from  it  directly  to  the  Supreme  Court  of  tlie  United 
States. 

It  will  be  recollected  that  by  the  organic  law  of  the  courts  of 
the  United  States  (October,  1789),  no  person  could  be  arrested 
or  sued  in  any  other  district  than  that  of  which  he  was  an  inhab- 
itant, or  in  which  he  was  found  at  the  time  of  serving  the  writ, 
and  that  the  process  of  the  Circuit  and  District  Courts  could  not 
run  beyond  the  territorial  limits  of  the  district  for  which  the  court 
(Circuit  or  District)  sat.  Toland  v.  Sprague^  ante,  p.  675.  In  the 
case  of  the  districts  of  East  and  West  Tennessee,  we  saw  this  rule 
somewhat  modified  by  act  of  1822,  provision  being  made  in  regard 
to  those  districts,  that  where  suit  was  brought  against  two  or  more 
citizens  of  that  State,  some  of  whom  resided  in  one  district  and 
some  in  another,  that  the  party  suing  might  elect  in  which  district 
he  would  sue ;  and  that  the  clerk  might  issue  duplicate  writs  to 
the  marshal  of  the  other,  returnable,  however,  to  the  court  from 
which  it  issued.  This  provision  has  since,  by  act  of  1858,  been 
extended  to  all  States  containing  two  or  more  districts ;  the  plain- 
tiff in  ^ransi/ory  actions  having  the  right  in  such  cases  to  elect  in 
which  district  he  will  sue,  and  to  a  duplicate  writ  to  be  served 
upon  the  defendants  residing  in  the  other ;  and  in  cases  of  a  local 
nature,  the  plaintiff  having  the  right  to  process  upon  a  defendant 
residing  in  another  district  than  the  locus  in  quo,    (1 1  Stat.  2T2.) 

From  the  preceding  review  of  the  history  of  the  courts  of  tlie 
United  States,  it  appears  that  Congress,  in  "  ordaining  and  estab- 
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lishing"  a  system  for  the  exercise  of  the  judicial  power  of  the 
United  States  in  pursuance  of  the  Constitution,  provided  for  the 
organization  of  the  Supreme  Court  as  prescribed,  and  for  the  Dis- 
trict Courts  as  ^^  inferior  courts,"  within  the  language  of  that  in- 
strument. That  these  courts  were  at  first  entirely  distinct  and 
separate,  having  each  its  own  judge,  clerk,  marshal,  and  other 
officials ;  each  existing  sui  juris.  Upon  this  as  the  basis  of  the 
system  was  constituted  the  Circuit  Courts,  composed  of  members 
of  both  Supreme  and  District  Courts,  but  having  no  officers  of  their 
own,  nor  independent  existence,  and  having  a  more  general  juris- 
diction, limited  as  to  persons,  but  unlimited  as  to  causes,  and 
which  jurisdiction  within  its  limits  was  both  original  and  appellate. 

But  from  the  very  first,  it  was  found  impracticable  to  provide 
the  Circuit  Courts  for  certain  districts,  and  as  the  exercise  of 
their  powers  and  jurisdiction,  though  limited,  was  an  essential 
part  of  the  plan  ordained,  the  scheme  was  devised  of  conferring 
upon  the  District  Courts  for  such  districts,  the  necessary  Circuit 
Court  powers,  with  appeals  either  to  an  adjoining  Circuit,  or 
directly  to  the  Supreme  Court. 

This  scheme,  adopted  in  the  first  instance  for  the  outlying  dis- 
tricts  of  Maine  and  Kentucky,  was  found  convenient  in  applica- 
tion to  the  new  States  as  they  were,  from  time  to  time,  admitted, 
and,  with  the  exception  of  North  Carolina,  Rhode  Island,  and 
Vermont,  has  been  applied  to  each  State  coming  into  the  Union, 
as  the  laws  of  the  United  States  have  been  extended  to  it;  and 
also  to  new  districts  carved  out  of  others,  as  in  the  case  of  the 
Northern  District  of  New  York,  the  Western  District  of  Pennsyl- 
vania, and  many  others,  including  the  Western  District  of  this 
State. 

In  a  few  instances  the  appeals  from  these  District  Courts  were 
given  to  the  adjoining  Circuit  Courts,  as  in  the  instance  of  Maine 
and  the  Western  District  of  Pennsylvania ;  but  in  the  case  of 
Kentucky  it  was  given  directly  to  the  Supreme  Court,  and  as  in 
almost  every  other  instance  special  jurisdiction  was  conferred 
either  by  reference  to  the  Kentucky'  act,  or,  in  the  language  of 
that  act,  the  appeal,  as  we  have  seen  (Durouseau  v.  The  United 
States)^  lies  directly  to  the  Supreme  Court. 

In  the  State  of  South  Carolina,  we  have,  therefore,  three  dis- 
tinct United  States  courts :  one  District  Court  for  the  Eastern 
District,  and  one  District  Court  for  the  Western  District  (which 
latter  has  Circuit  Court  jurisdiction  and  from  which  appeals  lie 
directly  to  the  Supreme  Court),  and  a  Circuit  Court  for  the  East- 
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erD  District ;  each  of  which  are  separate  and  distinct.  The  rec- 
ords of  the  District  Court  for  the  Eastern  District  have,  under 
the  act  of  n89,  been  kept  at  Charleston,  one  of  the  two  places  of 
holding  the  court  for  that  district ;  the  records  for  the  Western 
District  it  appears  should,  under  that  act,  be  kept  at  Greenville, 
the  only  place  for  holding  the  court  in  that  district.  The  two  dis- 
tricts are  distinct,  and  each  court  sitting  In  them,  Circuit  and 
District,  is  bounded  in  its  jurisdiction  by  the  territorial  limits  of 
the  district  for  which  it  sits,  and  unable  to  send  its  process  into 
the  other  save  in  accordance  with  the  act  of  1858,  or  its  execution 
save  in  accordance  with  the  act  of  1826. 


THE  ARLINGTON  CASE. 

The  following  very  interesting  and  learned  letter  received  from  a 
distinguished  jurist  of  the  great  West,  presents  views  which  were 
not  suggested  at  the  trial  of  the  case.  The  profession  will  doubt- 
less be  gratified  at  the  perusal  of  them. 

,  September  25th,  1879. 


My  dear  Judge  :  I  thank  you  very  much  for  your  opinion  in 
the  Arlington  Case^  and  the  brief  of  Mr.  Willoughb}',  which  I 
have  just  read  with  care. 

In  my  judgment,  your  view  as  to  the  suggestion  and  demurrer 
of  the  attorney-general  of  the  United  States  is  unanswerable.  It 

cannot  be  reversed  by  the  Supreme  Court  without The 

cardinal  principle  of  English  freedom  is  that  the  people  always 
stand  between  the  government  and  the  subject.  They  are  the 
mighty  sentinels  to  guard  against  the  usurpations  of  government. 
The  great  secret  is  twelve  men  in  pais^  and  twelve  men  in  a  box 
in  a  court  of  record.  No  other  nation  has  ever  had  so  fine  a  con- 
trivance to  check  tyranny.  The  same  sentence  in  Magna  Charta 
protects  life,  liberty,  and  land :  "  NuUus  liber  homo  capiatur  vel 

imprisonetur  aut  dissaisiatur  de  aliquo  libero  tenemento 

nee  super  eum  ihimus  ....  nisi  per  legale  judicium  parium  sno- 
rum  vel  per  legem  terree."    Now  in  the  Dartmouth  College  Case 


APPENDIX.  691 


the  statute  of  a  State  or  an  act  of  Congress  cannot  be  a  warrant 
for  the  emissary  of  a  State,  or  an  agent  or  tax  commissioner  of 
the  President  or  Congress,  to  "  ejiter  upon  "  the  freehold  of  any 
man,  ^^  aliquo  libera  tenemento.^^  King  John  swore  that  he  would 
not  enter  upon  any  subject's  freehold  without  the  judgment  of  his 
peers  and  the  law  of  the  land.  Notice  the  primary  force  of  ibimua^ 
meaning  actual  entry ^  not  only  on  the  possession  but  the  freeJiold, 
A  private  tortfeasor  might  enter  upon  a  vacant  possession,  but 
the  king  could  not,  for  he  promised  in  Magna  Charta  to  his  people 
that  he  would  not.  A  private  trespasser  could  enter  wrongfully 
and  hold  adversely  until  wrong  ripened  into  title^but  the  king  could 
do  no  wrong,  and  could  commit  no  trespass,  and  could  never,  to 
use  the  vigorous  American  expression,  sgua^  on  his  subject's  free* 
bold.  Hence  the  government  has  no  right  to  the  statute  of  limita- 
tions, because  that  is  founded  upon  adverse  possession  without 
rights  nor  will  it  suffer  its  rights  to  be  destroyed  by  it,  for  it  claims 
the  sovereign  right  of  nullum  tempus  occurrit  reipublicss,  A  citizen 
may  squat,  but  not  the  government  of  the  United  States,  because 
government  is  a  trustee  to  protect  the  lives  and  properties  of  the 
people,  and  the  trustee  of  an  express  trust  cannot  wrongfully 
enter  upon  the  land  of  the  cestui  que  trust  and  then  claim  it  by 
pleading  the  statute  of  limitations. 

The  glaring  fallacy  of  Mr.  Willoughby's  elaborate  argument  is 
in  the  misconception  by  which  he  assumes  that  the  tax-deed  is  a 
record^  and  the  tax-title  of  the  United  States  to  Arlington  is  '^  a 
claim  of  title  of  record  valid  upon  its  face  "  (see  Brief,  page  44). 
A  tax-deed  may  be  registered  or  enrolled  by  order  of  the  legisla- 
ture, but  it  is  not  a  record  in  the  proper  sense  of  the  word.  Such 
a  confusion  in  the  use  of  this  word  leads  to  very  false  conclusions 
by  ^r.  Willoughby.  It  results  in  an  absurd  proposition,  which 
may  be  stated  thus :  The  government  of  the  United  States  may 
tax  the  lands. of  a  belligerent  enemy  ;  it  may  hang  him  or  destroy 
him  if  he  come  in  person  to  pay  the  tax.  If  he  does  not,  it  may 
sell  the  land  by  an  ex  parte  proceeding ;  it  may  refuse  to  accept 
the  tax  by  any  other  hand  than  that  of  the  proscribed  owner ;  it 
may  order  a  revenue  commissioner  to  sell  the  land,  make  a  deed 
for  it  to  itself,  call  that  deed  a  record  J  refuse  to  let  the  judiciary 
look  into  the  legality  of  the  proceedings,  put  troops  into  posses- 
sion, deny  the  jurisdiction  of  its  own  courts,  and  hold  the  property 
in  full  dominion  and  sovereignty  without  law,  above  law,  and  in  de- 
fiance of  the  constitutional  guarantees  enjoyed  in  England  by  the 
subject,  and  promised  by  the  Constitution  to  citizens  in  America. 
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Bj  the  British  law  the  king  was  entitled  to  common-law  actions, 
but  there  were  more  efficacious  and  rapid  remedies  than  the 
writ  of  right,  ejectment,  or  trespass,  to  try  title,  for  any  intru- 
sions upon  the  royal  domain.  The  king  could  not  enter  upon 
the  freehold  of  the  subject  without  an  inquest  of  office  directed 
to  his  sheriff,  coroner,  or  escheator,  showing  by  their  verdicts 
that  the  king  was  entitled.  This  inquiry  was  in  the  nature  of  a 
presentment  by  a  grand  jury  in  cases  affecting  life  or  liberty. 
In  a  word,  the  king  could  not,  by  a  law  officer  or  one  of  his  crea- 
tures, commence  a  prosecution  against  a  subject  for  an  alleged 
crime,  without  the  previous  permission  of  the  people  through 
their  Jury.  He  could  not,  as  in  France,  proceed  directly  by  an 
"  acfe  d'' accusation  "  of  the  crown  lawyer,  either  against  the  per- 
son or  property  of  the  subject.  Hence  the  "  Inquests  of  Enti- 
tling^^^  as  they  were  called  technically,  were  conditions  precedent 
to  all  legal  proceedings,  to  criminal  prosecutions,  or  to  proceed- 
ings  to  divest  the  subject's  title  to  his  lands  or  possession  of  his 
freehold.  If  the  jury  of  the  vicinage  refused  to  find  an  office  for 
the  crown  the  king  was  paralyzed  in  his  cupidity.  See  Nichols 
V.  Nichols^  2  Plowden,  485  ;  Fairfax  v.  Hunter^  7  Cranch,  603  ; 
from  Virginia,  annulling  the  statute  of  Virginia,  before  the  Con- 
stitution was  accepted,  and  followed  in  Kentucky  in  regard  to 
sales  of  lands  for  taxes,  in  Robinson  v.  Haff^  3  Littell,  38,  I  Lit- 
tell,  Ky.  Rep.,  60,  and  tlje  recent  case  of  Marshall  (I  think)  v. 
,  12  Bush's  K}'.  Rep.,  which  reaffirms  the  principle  of  Fair- 
fax V.  Hunter y  that  there  can  be  no  entry  by  government  on  the 
freehold  of  the  citizen  without  office  found. 

All  these  cases  rest  upon  the  principle  that  these  inquests  of 
office,  entitling  the  government  to  enter  upon  the  freehold  of  the 
citizen,  were  devised  by  law  to  preclude  the  authorities  from  tak- 
ing the  property  of  the  people  at  the  royal  pleasure.  Can  any 
one  imagine  a  more  hopeless  despotism  than  a  country  governed 
upon  the  theory  advanced  by  Mr.  Willoughby.  A  country  where 
the  government  can  pass  a  law,  execute  it  by  the  executive  alone, 
without  any  responsibility  to  the  courts,  and  then  plead,  no,  not 
plead,  but  haughtily  suggest  that  it  will  not  submit  to  the  juris- 
diction of  its  own  courts,  nor  open  them  to  the  people  or  the  plun- 
dered owners,  and  suggest  that  any  such  inquiry  would  be  im- 
pertinent and  unauthorized ! !  1 

The  process  of  reasoning  indulged  in  by  Mr,  Willoughby  is 
circuitous.  It  is,  in  substance,  that  if  the  government  obtains 
actual  possession,  under  its  own  act,  then,  that  the  possession  is 
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conclusive  proof  of  the  lawfulness  of  the  entry.  This  circular 
logic  is  confusing.  George  Jeffries  never  pressed  the  prerogative 
of  the  king  to  the  length  claimed  for  the  President  by  the  attor- 
i>«y-general  of  the  United  States  in  the  Arlington  Case. 

But  I  intended  only  to  write  a  note  of  thanks,  my  dear  Judge, 
for  your  courtesy  in  sending  me  your  opinion.  I  admire  the  rea- 
soning by  which  you  so  firmly  and  lucidly  established  the  great 
question  involved.  I  will  not,  however,  quite  agree  with  you,  if 
it  be  reversed,  in  bowing  to  superior  authority.  Should  that  ca- 
lamity ensue,  the  bench  and  bar  of  the  country 

...  If  the  Supreme  Court  wishes  to  establish  the  permanent 
peace  of  the  country  it  must  be  by  protecting  all  the  people  from 
illegal  authority,  and  then — ^^  Paribus  se  legibus  ambse  invictse 
gentes  seterna  in  fosdera  mittant.'' 

Believe  me,  very  truly  and  sincerely  yours, 
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ADMIRALTY  AND  MARITIME  LAW. 

I.  Mechanics'  Liens  ^nd  Materialmen  and  Supplies. 

(a.)  The  mechanics'  lien  law  of  Virginia  does  not  apply  to  ships  while  in 
the  process  of  being  built  in  a  public  shipbuilder's  yard,  under  a 
contract  by  which  the  ships  were  the  property  of  the  owners  and 
not  of  the  builder  from  the  laying  of  the  keels,  in  favor  of  material- 
men who  gave  credit  to  the  builder  and  not  to  the  ships.  Stewart 
&  Tucker  v.  ChgortaUB  SonSf  459. 

(6.)  What  work,  material,  and  supplies  are,  and  what  are  not  liens  upon 
a  domestic  vessel  under  the  law  of  Maryland  and  the  decision  of 
the  United  States  Supreme  Court  in  the  Lottawana  case.  MUboume 
and  McOee  v.  The  Daniel  Au^fusta^  464. 

(c.)  The  relative  priorities  and  dignities  of  many  claims  upon  the  same 
vessel  a&serted  by  libels  and  petitions  composed,  adjust^,  and  settled 
in  a  careful  opinion  by  the  court.    HatUm  v.  The  Melitaj  494. 

{d.)  Liens  founded  upon  the  necessities  of  vessels  in  foreign  ports  are  never 
displaced  by  mortgage  titles  recorded  in  home  ports.  Reeder  v.  The 
Georges  Creek,  684. 

II.  Collision. 

(a.)  The  statutory  rules  of  navigation  as  to  fog<bells  and  fog-horns  must 
not  be  construed  to  excuse  the  faults  of  bad  seamanship. 
A  vessel  must  not  sail  in  a  fog  with  too  much  canvas  to  allow  of  prompt 

manoeuvring  to  avoid  collision  with  craft  lying  at  anchor. 
The  presumption  of  fault  is  conclusive  against  vessels  sailing  with  too 
much  canvas  in  a  fog  in  fishing  waters,  and  colliding  with  vessels 
at  anchor  where  there  is  no  vis  major.     Guibert  <fe  Sons  v.  The  Oeorge 
BeU,  468. 

(6.)  Example  of  collision  happening  by  violation  of  rule  17  of  the  rules  of 
navigation.     The  Pepita  and  The  WiUiam  Slaiery  483. 

(c.)  Where  a  vessel  lying  at  anchor  in  a  harbor  on  proper  ground  showing 
lights  is  run  into  by  a  moving  steamer  and  damaged,  the  presump- 
tion of  fault  is  conclusive  against  the  steamer.  Mercer  v.  The 
Florida,  488. 

(d.)  Where  a  vessel  sailing  without  a  light  collides  with  another  properly 
navigated  and  equipped,  the' fault  is  hers,  and  she  must  bear  the  loss. 
McQready  v.  The  Robert  I.  PouUtm,  494. 

{e,)  Example  where  both  vessels  are  in  fault  and  the  damages  are  divided. 
Boggs  v.  Parrs,  504. 
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(/.)  A  vessel  lying  at  anchor  in  a  fairway  or  roadstead  of  a  navigable 
water,  with  no  anchor-lights  burning,  and  but  one  anchor-watch, 
and  he  asleep,  at  the  time  a  steamer  runs  into  her  by  no  fault  of  the 
steamer,  is  solely  in  fault,  and  must  bear  the  loss  from  the  collision. 
Beyer  v.  The  Numberg,  505. 

(g.)  Damage  from  collision  by  inevitable  accident  each  party  to  bear  his 
own  loss.     Jerome  v.  A  Floating- dock^  508. 

(A.)  Where  a  steamtug  running  free  with  the  current  and  tide,  down  a^ 
river  in  a  deep  channel  250  yards  wide,  at  the  rate  of  eight  miles 
an  hour,  in  a  fog,  fails,  within  a  distance  of  30  to  60  yards,  to  avoid 
collision  with  another  tug,  having  six  vessels  in  tow,  coming  up  the 
stream,  at  the  rate  of  two  miles  an  hour : 
Heldj  That  the  tug  which  was  running  free  was  at  fault  in  moving  with 
such  speed  and  such  want  of  caution  as  to  have  failed  to  clear  the 
approaching  vessels,  and  that  the  plea  of  inevitable  accident  was  in- 
admissible.    EUi^  V.  The  Katy  TTiee,  589. 

(i.)  Damages  to  the  person  of  one  on  board  of  a  vessel,  resulting  from  col- 
lision, may  be  recovered  by  libel  in  admiralty  from  the  vessel  in 
fault. 
It  is  the  duty  of  a  steamer,  in  the  act  of  backing,  to  keep  a  lookout  in 

the  stem  of  the  vessel. 
Steamers  mast  keep  out  of  the  way  of  sail -vessels,  whenever  there  is 
possible  danger  of  collision.    I>un8tan  v.  The  Tag  KirkUvnd,  641. 

III.  Salvage. 

(a.)  A  derrick- boat  raised  from  the  bottom  of  the  channel  of  a  public  navi- 
gable river  may  be  the  subject  of  a  libel  for  salvage  in  admiralty. 
Maltby  v.  A  Steam  Derrick-boatj  477. 

IV.  Maritime  Liens. 

(a.)  Where  a  purchaser  of  a  vessel,  who  takes  pains  before  purchasing  to 
ascertain  the  claims  against  her  and  to  see  them  settled,  is  informed 
by  a  claimant  (who  is  afterwards  the  libellant)  that  he  has  but  one 
small  claim,  which  is  afterwards  paid,  and  this  claimant  fails  to 
inform  him  of  the  existence  of  a  negotiable  note  given  in  payment 
of  another  claim  which  is  receipted,  and  which  the  vendor  shows 
as  receipted  to  the  purchaser, 
Heldf  That  this  negotiable  note  is  not  a  lien  upon  the  vessel.  Wood 
V.  The  Tug  Lumberman,  542. 

As  to  what  may  be  the  subject  of  a  maritime  lien  see  supra  Salvage. 

APPEARANCE.    See  Judgments  and  Decrees. 

ASSIGNMENTS. 

1.  A  suit  on  a  note  secured  by  a  deed  of  assignment  never  prosteuted  to  final 

judgment  is  not  a  waiver  of  the  benefit  of  the  assignment.     Clarky  Dodge 
&  Co.^  V.  Oibboney  et  al.f  391. 

2.  See  Trusts. 
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ATTACHMENTS. 

1.  Whether  an  attachment  can  issue  from  a  court  of  the  United  States  against 

the  property  of  a  citizen  of  another  State,  he  not  being  in  the  State,  at 
the  suit  of  a  citizen  of  the  State.     Mavldin  v.  CarU^  249. 

2.  See  JudgfMffUs  and  Decrees, 

BANKRUPTCY. 

1.  A  discharge  in  bankruptcy  is  only  a  personal  release  of  the  bankrupt  from 

a  debt,  and  does  not  release  any  lien  of  the  debt  upon  property ;  and 
such  property  may  be  subjected  by  a  State  court  to  the  lien  when  the 
property  does  not  form  part  of  the  assets  in  bankruptcy,  or  by  the  bank- 
ruptcy court  when  it  does,  if  it  comes,  after  the  discharge,  again  into 
possession  of  the  bankrupt.    Dixon  v.  Bamuvn,  207. 

2.  An  assignee  in  bankruptcy  filed  a  petition  asking  a  reference  to  the  regis- 

ter, with  instructions  to  take  an  account  of  liens  binding  upon  the  bank- 
rupt's real  estate,  and  of  their  priorities,  and  to  summon  lien  creditors  to 
show  cause  against  a  sale  of  the  real  estate  free  of  incumbrances. 

Fending  that  petition  in  court,  in  term,  and  in  consequence  of  it,  the  bank- 
rupt's wife  preferred  her  petition  in  court,  praying  a  settlement  out  of  a 
certain  parcel  of  the  bankrupt's  real  estate. 

By  the  same  order  of  court  which  granted  the  prayer  of  the  assignee's  peti- 
tion the  wife's  claim  for  a  settlement  was  also  referred  to  the  register, 
with  instructions  to  take  evidence  and  to  make  report  in  regard  to  it,  as 
well  as  in  regard  to  liens  and  their  priorities. 

Six  weeks  after  this  order  of  reference,  to  wit,  on  the  8th  of  December, 
1877,  the  assignee  ahd  all  lien  creditors  having  been  summoned  before 
the  register  and  been  present  before  him,  and  being  still  before  him,  the 
register  made  up  his  report  as  to  the  liens,  and  as  to  the  wife's  claim  for 
a  settlement. 

On  the  12th  of  December,  1877,  the  register  presented  his  report  in  court, 
in  term,  the  assignee  and  lien  creditors  being  present  in  person  or  by 
counsel ;  and  the  assignee  then  filed  exceptions  to  the  report,  these  ex- 
ceptions relating  only  to  that  part  of  the  register's  report  which  treated 
of  the  bankrupt's  wife's  claim  for  a  settlement. 

On  this  state  of  facts,  it  was,  on  sundry  exceptions, 

Heldj  That  although  the  wife  could  not  have  been  required  to  submit  her 
claim  to  the  judgment  of  the  bankruptcy  court  in  the  summary  bank- 
ruptcy proceeding,  yet  that  it  was  competent  for  her  to  waive  her  right 
to  an  adjudication  on  plenary  proceedings,  and  to  submit  voluntarily  to 
the  adjudication  of  the  bankruptcy  court. 

Held,  That  in  the  summary  bankruptcy  proceeding  it  was  sufiScient  that 
the  assignee  and  lien  creditors  had  had  opportunity  to  produce  evidence 
and  make  argument  before  the  register  against  the  wife's  claim  for  a  set- 
tlement, and  to  file  exceptions  to  the  register's  report ;  and  that  they  had 
had  a  day  in  court  to  object  to  the  report  of  the  register;  and  that,  there- 
fore, they  had  no  right  to  insist  that  the  wife,  against  her  wish,  should 
be  driven  to  a  plenary  proceeding  in  another  court. 

Heldj  That  clause  third  of  section  4972,  Revised  Statutes  of  the  United 
States,  gave  fiill  jurisdiction  to  the  bankruptcy  court  over  the  subject- 

VOL,  III. — 44 
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matter  of  a  wife's  "  specific  claim  "  to  a  settlement  out  of  the  bankrupt's 
estate ;  and  that  her  coming  vohmtarilj  into  the  bankruptcy  court,  by 
petition,  to  assert  that  claim,  gave  the  bankruptcy  court  juriadiction, 
personally  as  to  herself,  to  '*  ascertain  and  liquidate*^  that  claim. 
Heldf  That  where  a  wife's  separate  estate  has  been  changed  from  one  form 
of  investment  to  another  by  agreement  between  herself  and  her  husband, 
and,  before  the  title  in  the  property  newly  acquired  had  been  made  to 
her,  the  husband  becomes  bankrupt,  the  bankruptcy  court,  as  a  court  of 
equity,  in  a  case  where  its  jurisdiction  is  clear,  will  treat  that  as  done 
which  ought  to  have  been  done,  and  decree  a  settlement  upon  the  wife 
of  property  acquired  with  her  separate  means.     Campbell,  in  re,  276. 

3.  Where  an  order  of  seizure  was  given  in  an  involuntary  bankruptcy  pro- 

ceeding against  goods  in  the  hands  of  a  purchaser,  by  sale  afterwards 
adjudged  to  have  been  fraudulent ;  and  on  this  purchaser's  petition  the 
goods  were  released  to  him  on  his  giving  a  joint  and  several  bond  to  the 
marshal,  with  sureties  for  the  forthcoming  of  tlie  goods,  or  else  to  answer 
the  future  judgment  of  the  court  in  the  matter ;  and  plenary  proceedings 
were  afterwards  instituted  in  the  District  Court  on  its  equity  side  against 
the  purchaser  and  his  securities  on  this  bond  to  set  aside  the  sale ;  and  a 
decree  was  in  due  course  rendered  declaring  the  sale  to  have  been  fraudu- 
lent, and  decreeing  the  value  of  the  goods  to  be  paid  by  the  fraudu- 
lent purchaser  and  his  sureties ;  and  the  purchaser  (not  joined  by  his 
sureties)  appealed  to  the  Circuit  Court,  giving  an  appeal  bond  with  new 
sureties ;  and,  after  decree  of  the  Circuit  Court  afiirming  the  decree  below, 
the  said  purchaser  appealed  to  the  Suprenle  Court,  giving  an  appeal 
bond  with  still  new  surety  and  that  appeal  was  dismissed  ,*  and  then  exe- 
cution was  taken  out  against  the  fraudulent  purchaser,  on  which  only  a 
small  part  of  the  debt  was  made,  leaving  a  large  balance  unpaid ;  and  a 
petition  was  filed  in  the  bankruptcy  proceeding  by  the  assignees  against 
the  sureties  in  the  original  delivery  bond  (not  making  the  fraudulent 
purchaser  a  party)  for  the  payment  of  the  balance  due  under  the  decree; 
and  the  said  purchaser  soon  after  died,  insolvent,  but  leaving  real  estate 
not  sufficient  to  satisfy  by  sale  the  amount  of  the  decree : 

Heldf  On  demurrer  and  answer,  that  the  assignee  in  bankruptcy  could  select 
which  of  the  several  bonds  to  proceed  upon,  and  might  proceed  upon 
the  original  delivery  bond,  and  this  being  joint  and  several,  he  might 
proceed  against  any  one  or  more  of  the  obligors  without  the  actual 
motion. 

Heldf  aUoy  That  the  assignee  might  proceed  by  summons  or  petition,  and 
need  not  resort  to  a  plenary  suit  upon  the  bond. 

Heldf  alaOy  That  the  assignee  might  proceed  at  once  against  the  sureties  in 
the  original  bond,  and  need  not  first  subject  the  real  estate  of  the  fraudu- 
lent purchaser  of  the  goods  replevied  before  so  doing,  t^orrs  Bros.  v. 
Engeld:  Sony  4U. 

4.  Any  creditor  holding  a  lien  upon  lands  of  the  bankrupt  may  appeal  from 

a  decree  affecting  his  rights  to  the  supervisory  jurisdiction  of  the  Circuit 
Court. 
Before  lands  of  bankrupt  covered  with  liens  can  be  sold  free  of  liens  by 
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the  bankruptcy  court,  all  liens  and  their  priorities  must  be  definitely 
ascertained  after  personal  notice  to  lien  creditors;  otherwise  the  lien 
creditor  is  not  bound. 

Where  other  courts  have  taken  full  jurisdiction  of  property  on  which  liens 
are  asserted,  the  bankruptcy  courts  should  in  general  not  interfere.  Tair 
iafero^  in  re,  422. 
6.  The  bankruptcy  court  has  exclusive  jurisdiction  to  liquidate  the  liens 
upon  a  bankrupt's  real  estate;  but  whether  it  will  exercise  this  jurisdic- 
tion in  any  case  is  a  matter  for  its  0¥m  discretion,  and  this  discretion 
must  be  exercised  by  the  court  itself,  and  cannot  be  relegated  to  or  as- 
sumed by  the  register. 

It  is  irregular  to  undertake  to  sell  real  estate  free  of  incumbrances  until 
all  liens  and  their  priorities  are  fully  ascertained.    AddUofif  in  re,  430. 

6.  Creditors  who  have  not  proved  their  claims  in  bankruptcy  until  after  the 

day  fixed  for  showing  cause  against  the  bankrupt's  discharge,  cannot 
then  make  objection  to  the  discharge  upon  any  other  ground  than  fraud, 
distinctly  and  specifically  charged. 
A  creditor  may  consent  to  the  bankrupt's  discharge  by  an  attorney  in  fact, 
or  by  his  counsel,  stating  in  open  court  that  the  consent  is  given ;  and  it 
seems  that  an  assent  to  the  discharge  need  not  be  "  in  writing,"  since 
the  enactment  of  section  9  of  the  amendatory  Bankrupt  Act  of  June  22d, 
1874,  amending  section  5112  of  the  Revised  Statutes.  Balmer,  in  re,  637. 

7.  The  bankrupt  court  has  summary  jurisdiction  over  all  contracts  made 

with  itself  respecting  the  bankrupt's  property ;  and  where,  on  the  re- 
lease of  goods  under  seizure,  bond  is  given  for  their  forthcoming  or  their 
value,  the  District  Court  may,  on  petition  or  motion  upon  notice,  order 
the  goods  or  the  value  thereof  to  be  brought  into  court  by  parties  to  the 
bond.    Ito9einbaum  v.  OameU,  662. 

8.  See  Homestead  Exemption, 

BEQUESTS. 

1.  A  clause  in  a  will  which  provided  that  if  the  testator  should  become  a 
member  of  any  of  the  religious  communities  attached  to  the  Roman 
Catholic  Church  and  should  be  so  at  the  time  of  her  death,  then  the  pre- 
vious bequests  of  her  will  were  to  be  avoided,  and  a  fund  named  in  the 
will  was  to  go  to  Richard  V.  Wheelan  as  bishop  of  said  church,  or  his 
successor  in  the  said  dignity,  in  trust  for  the  benefit  of  the  community  in 
which  she  should  die  a  member : 
Held,  Not  to  be  a  good  bequest  to  the  '' Sisters  of  St.  Joseph."  as  benefi- 
ciaries, and  to  Bishop  Kain,  successor  to  Bishop  Wheelan  as  trustee,  for 
want  of  certainty.    Kain,  Bishop,  v.  Oihhoney  et  al,,  397. 

CITIZENSHIP. 

1.  There  are  two  classes  of  privileges  belonging  to  an  American  citizen,  to 
wit :  (a)  those  which  he  has  as  a  citizen  of  the  United  States ;  and  (6) 
those  which  he  has  as  a  citizen  of  the  State  where  he  resides  as  a  mem- 
ber of  society. 
The  Fourteenth  Amendment  of  the  United  States  Constitution  forbids  the 
States  from  abridging  the  privileges  belonging  to  a  person  as  a  citizen 
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of  the  United  States ;  but  does  not  forbid  the  States  from  abridging  the 
privileges  belonging  to  their  citizens  as  citizens  of  States. 
Marriage  is  a  privilege  belonging  to  persons  as  members  of  ^ietj,  and  as 
citizens  of  the  States  in  which  they  reside,  and  may  be  abridged  at  the 
will  of  the  States  in  which  thej  reside.    Kinney ,  ex  parte,  1. 

CIVIL  RIGHTS.    See  Removal  of  Oausee,  Mairiage,  Crimes. 
COLLISION.    See  Admiralty  and  Maritime  Law. 
CONSPIRACY.    See  Indictment. 
CONTRACTS.    See  Marriage,  Usury. 

CORPORATIONS. 

1.  The  president  of  a  corporation  may,  with  his  own  means  (the  company 

being  embarrasBed  and  without  funds  to  do  so),  purchase  the  past  due 
outstanding  bonds  of  the  company  and  hold  the  same  as  against  the 
company.  Otherwise,  if  he  purchase  with  the  funds  or  credit  of  the 
company. 
A  corporation  may  make  a  valid  contract  with  its  president,  renewing, 
extending,  and  increasing  the  rate  of  interest  on  its  own  past  due  bond 
held  by  him,  the  contract  being  a  fair  and  equitable  one.  Bradley  v. 
WiUiams  &  Co.,  26. 

2.  A  municipal  corporation  is  liable  in  damages  for  the  defective  condition 

of  its  streets  to  an  individual  suffering  injury  therefrom  under  certain 
circumstances. 
This  liability  is  not  affected  by  the  fact  that  the  street,  from  defects  in 
which  the  injury  happens,  is  in  the  proprietohihip  of  a  private  corpora- 
tion,   j^tcsson  V.  CSiy  of  Manchester,  191. 

TOURTS  OF  UNITED  STATES. 

1.  The  complainant  and  defendant  (in  a  patent  case)  being  citizens  of  differ- 

ent States,  the  jurisdiction  of  the  court  is  as  a  court  of  e(^uity.  It  is 
doubted  whether  the  United  States  Circuit  Court  has  jurisdiction  in 
patent  cases,  except  by  injunction,  where  the  parties  are  citizens  of  the 
same  State.    Sayleg  v.  Richmond,  F.  &  P.  R.R.  Cb.,  172. 

2.  In  order  to  their  being  liens  upon  real  estate  in  Virginia,  judgments  ob- 

tained in  courts  of  the  United  States  in  the  State  need  not  be  recorded. 
United  States  v.  Hamphreys  est  al.,  201. 

3.  A  foreign  insurance  company  may  sue  as  plaintiff  in  a  United  States  court, 

regardless  of  any  State  law  forbidding  such  foreign  companies  from  re- 
sorting to  United  States  courts.  Metropolitan  Life  Limrance  Cb.  v. 
Harper,  260. 

4.  The  law  of  the  United  States  (especially  section  6347  of  the  Revised 

Statutes)  follows  an  American  vessel  wherever  she  may  be  on  navigable 
waters,  so  that  an  offence  committed  on  board  such  vessel  is  an  offence 
against  the  United  States,  though  the  vessel  be  in  the  harbor  or  river  of 
a  foreign  country.     United  States  v.  Bennett,  466. 

5.  For  a  treatise  on  their  organization  see  Appendix,   665. 

See  OittMenship,  Habeas  Corpus,  Neyotvable  Securities,  Attachments. 
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CB)M£S. 

1.  Whether  a  State  officer  empowered  by  law  to  select  jurors  to  serve  in  the 

courts  of  the  State  in  the  trial  of  civil  and  criminal  cases,  who  for  a  series 
of  years  selects  only  white  jnrors  and  fails  to  select  colored  jurors,  is 
amenable  to  indictment  in  a  court  of  the  United  States,  under  section 
4  of  the  act  of  Congress  of  March  Ist,  1875,  entitled  "  An  act  to  protect 
all  citizens  in  their  civil  rights."     Case  of  the  County  JudgeSy  576. 

2.  See  Courts  cf  United  States,  Evidence,  New  Trial,  Mails  of  United  States, 

Indictments, 

DECREES.    See  Judgments  and  Decrees. 
DEMU[RBEB.    See  Tax, 

DEPUTY  MARSHALS  OF  UNITED  STATES. 

Bights  of  United  States  deputy  marshals  at  the  places  of  election.  Limits  of 
their  power.     United  States  v.  Gitma,  549. 

ELECTIONS.     See  Deputy  Marshals  of  United  States. 

EQUITY.     . 

1.  In  a  patent  case  it  is  sought  to  recover  in  equity  profits  resulting  to  the 

defendant  from  using,  through  a  series  of  years,  a  mechanical  invention 
without  the  owner's  consent  or  authority.  These  profits  do  not  consist 
in  specific  sums  of  money  received  by  the  defendant  in  so  using  the  in- 
vention. They  simply  consist  in  the  advantage  and  convenience  derived 
from  using  them.  This  advantage  is  a  matter  of  estimation  as  due  in 
the  lump.  It  is  not  a  matter  of  accounts,  and,  therefore,  a  bill  cannot 
be  sustained  for  an  account ;  where  there  is  an  adequate  common-law 
remedy,  equity  cannot  take  jurisdiction  of  a  bill  for  profits  arising  from 
the  use  of  a  patent  solely  on  the  ground  of  constructive  trusteeship. 
Sayles  v.  Richmond,  F.  &  P.  R.R.  Co.,  172. 

2.  See  Bankruptcy. 

EVIDENCE. 

In  joint  indictments  one  of  the  accused  is  not  a  competent  witness  for  the 
others  unless  he  have  been  acquitted.  United  States  v.  Clements  and 
Beid,  609. 

FOURTEENTH  AMENDMENT.    See  atizenship. 

HABEAS  CORPUS. 

1.  Where  a  citizen  charged  with  an  ofience  committed  in  another  State  has 
been  committed  for  trial  by  the  committing  magistrate  of  a  State,  it  is 
competent  for  a  court  of  the  United  States  on  a  writ  of  habeas  corpus  to 
inquire  into  the  validity  of  the  mittimus  and  to  discharge  the  prisoner 
unless 
(a.)  There  is  a  charge  of  crime  against  the  prisoner  in  the  State  from  which 

he  is  alleged  to  be  a  fugitive. 
(b.)  There  be  a  demand  by  the  governor  of  that  State  for  his  arrest  and 
detention. 
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(e.)  There  be  an  indictment  found  in  the  State  from  which  the  prisoner 
has  fled,  or  an  affidavit  made  and  certified  bj  the  governor  of  that 
State;  and 

(d.)  The  prisoner  should  have  been  in  the  State  where  the  crime  was  com- 
mitted and  lied  from  it.    McKean,  ex  parUj  23. 
2.  See  Mdrrioffe,  Removal  of  Chtiaes. 

HOMESTEAD  EXEMPTION. 

1.  Where  the  State  law  allows  the  homestead  exemption  (with  certain  ex- 
ceptions) against  any  levy  by  execution  founded  upon  "  any  demand  for 
any  debt  contraeUd  '*  by  the  head  of  a  family : 

HMy  That  the  exemption  is  good  against  judgments  founded  upon  tortj  both 
principal  and  oosts. 

Held^  aUOf  That  the  removal  of  a  bankrupt  out  of  the  State  after  his  adjudi- 
cation in  bankniptcy,  does  not  defeat  his  right  to  the  homestead.  Bad- 
wayy  in  re^  609. 

HUSBAND  AND  WIFE. 

1.  In  a  case,  in  which  an  abatement  was  claimed  for  an  alleged  deficiency  in 

the  sale  of  a  tract  of  land,  in  which  the  husband  and  wife  were  both  made 
parties  defendant,  but  the  wife  was  not  a  necessary  party  defendant : 
Hdd,  That  the  husband  is  a  competent  witness  to  testify  in  favor  of  any  in- 
terest of  the  wife,  but  is  incompetent  to  testify  against  any  such  interest. 
Oreen  v.  Taylor  ei  a/.,  400. 

2.  See  Insurance  Against  Fire. 

INDICTMENTS. 

1.  If  an  indictment  founded  upon  seotidn  5440  of  the  Revised  Statutes  of  the 

United  States,  charges  a  conspiracy  by  two  or  more  persons,  but  is  an 
indictment  of  one  only  of  such  persons,  it  is  good  on  demurrer.  United 
States  v.  MiUeTy  563. 

2.  See  Evidence, 

INJUNCTIONS.    Seeraxe*. 

INSURANCE  AGAINST  FIRE. 

1.  Where  the  beneficial  title  remaius  in  the  insured,  the  fact  that  the  naked 

legal  title  outstands  in  another  does  not  vitiate  a  policy  of  fire  insurance 
requiring  that  the  insured  should  be  ^*  entire,  unqualified,  and  sole  own- 
ers for  their  own  use  and  benefit.'' 
An  oath  to  such  ownership  is  not  falsified  by  the  raised  title  being  in  an- 
other where  the  oath  is  made  in  good  faith.  Ameri4xtn  Basket  Co.  v. 
FarmvUle  Ins.  Cb.,  251. 

2.  If  a  husband  who  has  insured  for  himself  without  mention  of  his  wife's 

ownership  sues  for  damages  by  fire  to  his  wife's  estate,  claiming  an  in- 
surable interest,  his  declaration  must  set  out  his  interest  and  claim  dam- 
ages to  that  interest,  or  he  cannot  recover.  Oohn  v.  Va,  F.  &  M,  Ins,  Co,, 
272. 
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INSURANCE  AGAINST  FIRE  {eantinued), 

3.  Where  a  local  agent  of  a  fire  insarance  company,  after  a  fire,  made  out 
and  forw&rded  for  the  insured  proofe  of  loss  not  entirely  in  compliance 
with  the  requirements  of  the  policy,  and  the  company  afterwards  ob- 
jected to  paying,  bat  on  other  grounds  than  such  irregularity  in  the 
proofs  of  loss : 

Heldy  That  the  company  thereby  waived  all  objections  on  that  score. 

If  the  insured  is  in  apprehension  of  a  fire  at  the  time  of  taking  out  a 
policy,  but  states  that  he  is  not,  he  is  not  entitled  to  recover  on  his 
policy. 

If  the  insured  grossly  exaggerates  the  value  of  his  property  at  the  time  of 
taking  out  his  policy  he  is  not  entitled  to  recover. 

The  burden  of  proof  is  upon  the  insurer  to  show  violation  of  the  conditions 
of  the  policy.     Whittle  v.  Farmville  Ina.  and  Banking  Co.,  421. 

INSURANCE  ON  LIFE. 

1.  The  failure  to  pay  an  instalment  of  a  premium  of  insurance  in  advance 

when  due  causes  a  lapse  of  the  policy,  unless  the  agent  of  the  company 
by  indulgence  creates  the  belief  in  the  insured  that  he  is  treating  the  in- 
stalment as  if  it  had  been  actually  paid.  Winindger  v.  Globe  Mutual 
Life  Ins.  Co,,  257. 

2.  Where  the  amount  of  a  policy  of  life  insurance  has  been  paid  by  the  in- 

surer, and  he  afterwards  brings  suit  to  recover  it  back,  he  must  be 
deemed,  by  the  payment,  to  have  settled  and  waived  all  questions  of  law 
and  fact  as  to  the  validity  of  the  original  contract,  except  fraud,  which 
they  had  no  means  of  raising  when  they  knew  the  loss.  Metropolitan 
Life  Ine.  Co.  v.  Harper,  260. 

3.  The  Supreme  Court  of  the  United  States,  in  the  case  of  Insurance  Co,  v. 

Statham,  3  Otto,  24,  merely  declared  as  a  principle  of  law  that  the  South- 
ern holders  of  Northern  policies  of  life  insurance  which  lapsed  during 
the  civil  war  by  default  in  paying  the  annual  premiums,  were  entitled 
to  the  **  equitable  value  **  of  their  policies  as  of  the  date  of  the  (iT»t  de- 
fault in  paying  the  premiums,  and  did  not  undertake  to  set  out  the  date 
or  prescribe  the  process  for  ascertaining  that  value,  but  left  the  whole 
subject  to  be  determined  by  the  jury  or  chancellor  in  each  case.  Davis 
V.  New  York  Life  Ins.  Co.,  437. 

INTERNAL  REVENUE  ASSESSMENTS. 

1.  In  a  suit  by  the  government  on  a  distiller's  bond  for  the  amount  of  an  as- 
sessment made  by  the  commissioner  of  internal  revenue  under  section 
3182  of  the  Revisied  Statutes,  it  is  competent  for  the  defendant  to  pro- 
duce evidence  to  show  the  incorrectness  of  the  assessment,  and  to  con- 
tradict it,  although  he  has  not  first  appealed  to  the  commissioner  of  in- 
ternal revenue  against  the  assessment. 
Where  the  government  in  such  a  trial  fails  to  show  by  positive  evidence 
that  frauds  (which  might  as  probably  or  more  probably  have  been  com- 
mitted at  the  rectifying  house)  were  committed  at  the  distillery,  and  the 
defendant,  by  all  the  testimony  that  could  well  be  brought  to  establish  a 
negative,  shows  that  the  frauds  were  not  committed  at  the  distillery,  and 
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INTERNAL  REVENUE  ASSESSMENTS  (conHwied.) 

that  they  were  prohitbly  committed  at  the  rectifying  faoase,  and  the  jury 
refuses  to  find  a  verdict  for  the  government  merely  on  the  presumption 
that  the  frauds  were  committed  there,  the  court  will  refuse  to  grant  a 
new  trial  asked  for  on  the  ground  that  the  verdict  for  the  defendant  was 
against  the  law  and  evidence.  United  States  v.  M.  &  E.  Mftn  et  al.^ 
239. 

JUDGMEKTS  AND  DECREES. 

1.  A  decree  in  an  attachment  case  instituted  during  the  war  by  seizure  of  the 

property  and  publication  of  notice,  is  void  as  against  a  loyal  citizen 
and  can  be  impeached  even  collaterally. 
An  appearance  after  such  a  decree  was  rendered  for  the  mere  purpose  of 
moving  to  strike  the  case  from  the  docket  on  the  ground  that  no  process 
had  been  served,  is  not  such  an  appearance  as  waived  previous  defects  in 
the  service,  and  cannot  have  the  retroactive  effect  of  validating  a  decree 
totally  void.    Dorr  v.  Gihboney  et  al,y  382. 

2.  See  CkmrU  of  the  United  States. 

JURISDICTION.    See  Sovereign  Powers,  Courts  of  the  United  States,  Equity, 
JURY.    See  New  Trial. 
LIEN.    See  EaUroad  Mortgages. 

LIMITATIONS. 

1.  Where  a  patent  has  been  granted  for  14  years  and  extended  for  7  years,  a 
suit  may  be  brought  against  an  infringer  for  profits  that  accrued  at  any 
time  during  the  21  years,  if  brought  within  6  (now  5)  years  after  the  ex- 
tended patent  expires.  Sayles  v.  Richmond,  Fredericksburg  and  Potomac 
RR.  Co.,  172. 

MAILS  OF  THE  UNITED  STATES. 

1.  Under  section  3996  of  the  Revised  Statutes  of  the  United  States: 

Held,  That  no  offence  is  committed  unless  the  mail  is  in  transitu,  and  unless 
the  horse  or  vehicle  is  employed  in  carrying  the  mail.  United  States  v. 
McCracken,  544. 

2.  The  lien  of  a  private  citizen  against  horses  for  their  liverage  cannot  be 

enforced  in  a  manner  to  stop  the  passage  of  the  United'States  mail  in  a 
stagecoach  drawn  by  the  horses.     United  States  v.  Barney,  545. 

3.  See  Postmasters. 

MARRIAGE. 

1.  Marriage,  though  a  contract,  is  more  than  a  civil  contract,  and  is  not  af- 
fected by  the  clause  of  the  lOth  section  of  the  Ist  article  of  the  Constitu- 
tion forbidding  a  State  from  i)assing  any  laws  impairing  the  obligation 
of  contracts. 
A  prisoner  who  has  been  prosecuted  and  imprisoned  by  his  State  for  vio- 
lating a  law  of  his  State  relating  to  marriage,  cannot  be  released  by  a 
United  States  court  on  habeas  corpus  on  the  ground  that  such  law  violates 
the  Constitution  or  a  law  of  the  United  States. 
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MARRIAGE  (wiUinued), 

Section  1977  of  the  Revised  Statutes  giving  to  all  persons  the  same  right 
of  making  and  enforcing  contracts  as  is  enjoyed  bj  white  persons  only, 
extends  to  lawftil  contracts,  and  does  not  extend  to  a  marriage  declared 
void  by  the  law  of  the  State  of  the  parties  to  the  marriage,  and  this 
whether  the  ceremony  of  marriage  was  performed  in  that  State  or  in 
another  State,  where  such  marriage  was  legal,  if  the  parties  to  it  go  out 
of  the  State  of  their  residence  in  order  to  evade  her  laws,  and  return  to 
live  and  cohabit  in  the  State  in  positive  violation  of  her  express  law. 
Kinney,  €K  parte,  1, 
2.  See  Citizenship. 

MATERIALMEN.    See  AdmiraUy  and  MariHme  Law, 

MECHANICS  LIEN  LAW.    See  AdmiraUy  and  Maritime  Law, 

MORTGAGES.    See  Admiralty  and  MariHme  Law, 

NATIONAL  BANKS. 

1.  A  national  bank,  upon  the  deposit  of  collateral  security  with  it,  has  no 

power  to  guarantee  the  obligation  of  the  person  making  such  deposit. 
A  national  bank  may  lend  money  on  personal  security,  but  not  its  credit. 
Seligman  &  Oo,  v.  Ckarhttewille  National  Bank,  647. 

2.  Where  a  party  knowingly  takes  as  collateral  security  drafts  of  a  national 

bank  drawn  for  the  accommodation  of  a  customer,  he  cannot  recover  in 
a  suit  against  the  bank  in  the  bands  of  a  receiver. 
A  national  bank  has  no  authority  to  lend  its  credit  on  personal  security. 
Johmton  Bros.  &  Co,  v.  Charlottesville  National  Bank,  657. 

NEGOTIABLE  SECURITIES. 

1.  A  bond  of  a  corporation,  though  originally  given  by  one  citizen  of  the 

State  of  South  Carolina  to  another,  after  the  renewal  agreement  of  May 
13th,  1874,  became  commercial  paper,  and  the  same  passed  from  hand  to 
hand  by  delivery,  and  having  passed  into  the  hands  of  the  plaintiff,  a 
citizen  of  Massachusetts,  he  may  maintain  suit  thereon  in  this  court.  It 
does  not  fall  within  the  prohibition  of  the  11th  section  of  the  Judiciary 
Act  of  1789.    Bradley  v.  Willmms  A  Co.,  26. 

2.  Negotiable  promissory  notes  ranking  as  a  first  lien  upon  real  estate  were  de- 

posited in  bank  by  the  payees  for  collection  on  their  account.  As  they 
fell  due  they  were  paid  by  the  maker  (now  the  bankrupt),  who  used 
funds  of  a  loan  and  insurance  company  for  the  purpose,  and  who  after- 
wards gave  the  notes  to  the  company  accompanied  by  writings  stipulat- 
ing to  pay  two  per  cent,  more  than  the  legal  rate  of  interest  which  the 
notes  had  borne,  and  also  stipulating  that  the  company  should  hold  the 
notes  as  a  first  lien  upon  the  property  on  which  they  had  been  secured 
in  the  same  manner  as  the  payees  of  the  notes  had  held  them ;  all  of 
which  was  without  the  knowledge  or  privity  of  the  payees,  who  had  col- 
lected the  amount  of  the  notes : 
Hdd,  That  the  notes  were  extinguished  as  such  when  paid,  that  the  obliga- 
tion of  the  maker  of  them  to  the  company  was  represented  by  the  stipu- 
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NEGOTIABLE  SECURITIES  (continued), 

lations  In  writing  which  he  had  given  it,  and  that  theee  stipulations  were 
new  contracts  of  different  tenor,  form,  and  terms  from  the  notes  which 
had  been  paid,  and  were  not  first  liens  upon  the  property  on  which  the 
notes  had  been  secured  in  the  same  manner  in  which  the  notes  had  been. 
DooUy  V.  F.  &,  M,  Iw.  Co,,  222. 

NEW  TRIAL. 

1.  Where  a  jury,  after  a  fair  trial  and  full  agreement,  upon  intelligent  and 

competent  testimony,  finds  a  verdict  which  does  not  seem  grossly  exces- 
sive or  plainly  disregardful  of  the  law,  the  court  will  not  set  such  ver- 
dict aside.    Davia  v.  N,  Y,  Uft  Intt,  Co.,  437. 

2.  On  motions  for  new  trial  in  criminal  cases,  affidavits  of  jurors  ought  not 

to  be  received  to  impeach  their  own  verdict.  United  States  v.  (Xemaita 
and  Reid,  509. 

3.  See  Internal  Bevenue  Adsesmients, 

PARTIES  TO  FORECLOSURE  SUITS.    See  RaUroad  Mortgages. 

PATENTS. 

.1 .  When  a  patent  would  expire  on  the  15th  of  May,  and  the  application  for 
an  extension  of  it  was  filed  on  the  15th  of  February,  preceding : 
Heldj  That  the  application  was  within  ninety  days,  as  required  by  law,  and 

valid,  the  day  of  the  filing  being  included. 
The  validity  of  Conover's  patent  for  a  movable  bed  or  carriage  for  carrying, 
advancing,  and  splitting  blocks  of  wood,  affirmed.  Johnson  v.  Onion  et  oLf 
290. 
2.  See  LimitationSj  Courts  of  United  States,  Equity, 

POSSESSION.    SeeSaU, 

POSTMASTERS. 

1.  Postmasters  have  a  very  limited  right,  if  they  have  any  at  all,  to  act  as 
agents  of  citizens  to  open  their  letters  and  use  money  inclosed.  United 
States  V.  Bramhamj  557. 

RAILROAD  MORTGAGES. 

1 .  W^hen  the  company  defendant  is  in  difficulty,  before  the  appointment  of  a 

receiver,  from  its  employ^  threatening  a  strike  for  the  non-payment  of 
•    wages  due  for  months  past,  and  on  appeal  by  its  officers  to  the  peti- 
tioners, who  were  holders  of  bonds,  they  advanced  the  money  necessary 
for  the  payment  of  the  back  wages  due,  on  a  distinct  understanding  that 
they  should  be  reimbursed  out  of  the  first  net  earnings  of  the  company, 
and  that  the  money  advanced  should  be  paid  to  the  employ^;  and 
.  afterwards,  before  their  reimbursement,  the  road  went  into  the  custody 
of  the  court  under  the  appointment  of  a  receiver : 
Heldj  That  the  advances  must  be  paid  in  preference  to  the  claims  of  mort- 
gagees, out  of  income  accruing  while  the  road  was  in  custody  of  tlie 
court.    Atkins  d  Co,  v.  Petersburg  M,  M,  Co.,  307. 

2.  1.  Wages  to  employ^  past  due  for  eight  months  before  the  order  of  court 

sequestrating  the  property  of  a  railroad  company  and  appointing  re- 
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RAILROAD  MORTGAGES  {c&tUiwued). 

ceiven,  were  ordered  to  be  paid  to  sach  employ^  as  were  retained  in 
the  employment  of  the  road  by  the  receivers. 

2.  The  court  refbsed  to  pay  similar  past  doe  wages  of  employ^,  which  had 

been  assigned  to  third  persons  who  petitioned  for  payment.  It  also 
refused  to  pay  for  steel  rails  and  supplies  furnished  before  the  appoint- 
ment of  receivers. 

3.  On  petition  of  complainants  that  the  receivers  should  be  ordered  to  issue 

ten-year  extension  certificates  to  such  holders  of  matured  bonds  and 
past  due  coupons  as  were  willing  to  accept  them,  the  court  made  the 
order  prayed  for. 

4.  The  complainants  are  trustees  in  a  mortgage  of  $5,500,000,  owned  almost 

wholly  in  England  and  Holland.  These  bondholders  are  respectively 
represented  by  a  London  committee  and  an  Amsterdam  committee, 
with  whom  bonds  are  deposited,  and  powers  of  attorney.  The  London 
committee  claim  to  have  given  all  bondholders  notice  of  their  inten- 
tion to  bring  this  suit,  and  to  represent  all ;  but  the  Amsterdam  com- 
mittee deny  this,  and  claim  to  represent  $2,000,000  of  bonds,  and  aver 
that  the  London  committee  represent  only  about  $2,000,000.  It  is 
certain  that  the  Amsterdam  committee  represent  a  very  large  number 
of  bonds,  approximating  the  amount  which  they  claim  to  represent. 
This  agency  showing  powers  of  attorney,  file  a  petition  setting  out 
grounds  for  disapproving  the  trustees*  management  of  the  suit,  deny- 
ing that  the  trustees  represent  their  interests  satisfactorily,  and  praying 
to  be  admitted  as  parties  defendant  to  the  suit.  Their  prayer  was 
denied  by  the  court,  the  opinion  of  the  circuit  judge  prevailing ;  the 
district  judge  dissenting  from  this  ruling  of  the  court. 

5.  The  defendant  in  this  case  (the  Atlantic,  Mississippi,  and  Ohio  Rail- 

road Company)  was  consolidated,  under  an  act  of  the  Virginia  L^is- 
lature,  of  three  other  companies,  one  of  which  is  the  Virginia  and 
Tennessee  Railroad  Company.  The  process  of  consolidation  author- 
ized was  that  shareholders  in  the  divisional  companies  were  allowed 
to  subscribe  their  stock  to  the  stock  of  the  consolidated  company. 
So  nearly  all  of  the  stock  held  in  two  of  the  divisional  companies 
were  stocked  into  that  of  the  consolidated  company,  that  those  two 
companies  practically  went  out  of  existence.  But  the  case  was  dif- 
ferent with  the  Virginia  and  Tennessee  Company ;  3389  shares  in 
which  remain  outstanding.  The  charter  of  consolidation,  in  terms, 
keeps  alive  the  company  so  long  as  this  stock  remains  in  its  present 
status.  Several  mortgages  executed  before  consolidation  by  this  Vir- 
ginia and  Tennessee  Company  remain  unsatisfied.  The  amount  and 
priorities  of  the  debts  they  secure  were  part  of  the  subject  of  reference 
to  a  commisioner  in  this  suit,  and  of  the  decrees  of  the  court.  Parties 
in  interest  prayed  that  this  company  should  be  made  a  party  defend- 
ant to  the  suit. 

The  court,  composed  of  Chief  Justice  Waite  and  Chief  Justice  Bond 
(District  Judge  Hughes  dissenting), 

Held,  That  this  company  was  not  a  necessary  party  defendant,  and  de- 
nied the  prayer  of  the  petitioner. 
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RAILROAD  MORTGAGES  (conUnued). 

An  agreement  that  so-called  preferred  stock  of  a  railroad  company  ehall 
be  a  lien  of  a  certain  dignity,  if  brought  to  the  knowledge  of  Bubee- 
quent  incumbrancers  or  their  agents  creates  a  valid  equitable  lien  as 
against  them,  on  the  principle  that  equity  considers  that  as  done  which 
ought  to  be  done. . 

Where  mortgage  bonds  of  flrmilroad  company  past  due  were  funded  by 
the  company  into  registered  certificates  bearing  a  higher  rate  of 
interest  and  giving  additional  time  for  the  payment  of  the  bonds, 
and  there  was  no  agreement,  express  or  implied,  between  the  company 
and  the  bondholders  that  the  acceptance  of  the  certificates  should 
operate  as  a  waiver  of  the  lien  of  the  bonds. 

Held,  Not  to  be  a  waiver  of  such  lien,  and  not  to  operate  as  a  novation. 
The  Stewart  Petition  (in  the  A,  M,  &  0,  R.K  Case),  354. 

RECEIVERS  OF  COURTS. 

1.  The  validity  of  a  receiver's  act  in  selling  or  exchanging  the  property  in  his 
possession  as  such  receiver  will  not  be  questioned  in  a  collateral  suit  in 
another  court.  The  court  whose  officer  he  is,  having  approved  his  ac- 
counts, discharged  him,  and  cancelled  his  bond,  must  be  assumed  to  have 
authorized  as  well  as  approved  the  sale.    Bradley  v.  Williama  &  Co.,  26. 

REMOVAL  OF  CAUSES. 

1.  The  mere  fact  that  a  cause  is  ready  at  a  term  of  a  State  court  for  the  ex  parte 

execution  of  a  writ  of  inquiry  by  the  plaintiff  after  an  office  judgment, 
is  not  equivalent  to  its  being  ready  for  trial  on  issues  joined,  in  the  sense 
of  section  3  of  the  act  of  March  3d,  1875,  relating  to  the  removal  of  causes, 
which  requires  the  petition  for  removal  to  be  filed  at  the  terra  at  which 
the  cause  could  be  first  tried.  Hunter  <k  TUley  v.  The  Royal  Canadian 
Ins,  Co.,  234. 

2.  A  plea  to  the  jurisdiction  and  demurrer  thereto  having  been  filed  in  the 

State  court,  and  the  cause  thereupon  removed,  under  the  act  of  1875, 
before  the  State  court  had  passed  upon  the  plea : 
Hdd,  That  tliough  the  plea  was  sufficient  to  have  defeated  the  action  in 
the  State  court,  yet,  inasmuch  as  it  set  out  the  facts  requisite  to  give  juris- 
diction to  the  Federal  court,  the  latter  acquired  jurisdiction  by  removal, 
and  was  bound  to  treat  the  plea  as  if  the  suit  had  been  originally  com- 
menced in  the  Federal  court.     Kelly  v.  Va.  P.  Ins.  Co.,  449. 

3.  In  order  to  remove  a  suit  from  a  State  court  to  a  United  States  court,  under 

the  Judiciary  Act  of  March  3d,  1875,  the  mere  filing  of  the  petition  and 
bond  in  the  State  court  by  the  party  entitled  to  remove  the  suit  is  suflS- 
cient ;  and  the  jurisdiction  to  determine  whether  or  not  the  case  was 
removable  and  was  properly  removed,  and  a  sufficient  bond  given,  is  in 
the  United  States  Circuit  Court,  and  not  in  the  State  court. 
The  United  States  Circuit  Court  in  which  the  copy  of  the  record  of  the 
State  court  in  a  removed  suit  must  be  filed,  and  in  which  the  party 
making  the  removal  must  enter  his  appearance,  is  the  court  held  at  the 
place  in  which  the  suit  in  the  State  court  was  brought,  or  the  place  of 
holding  the  United  States  court  most  convenient  to  that  place.  Cb66  ?. 
Olobe  Mutual  Life  Ins.  Co.,  452. 
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REMOVAL  OF  CAUSES  {eontinued). 

4.  A  writ  of  habeoB  corpus  granted  hy  a  Circuit  Court  of  the  United  States 
commanding  the  Bheriff'  of  a  county  to  bring  the  bodies  of  two  colored 
persons  before  the  said  court,  with  a  statement  of  the  cause  of  their  deten- 
tion, the  court  proceeding  on  the  allegation  of  the  petition  of  the  pris- 
oners, that  being  colored  persons  they  had  been  tried  capitally  before  a 
State  court  by  a  jury  exclusively  wiijte,  in  contravention  of  section  641 
of  the  Bevised  Statutes  of  the  United  States.    BeynUda^  ex  pairte,  559. 

RES  JUDICATA. 

1.  A  former  suit  is  invalid  as  a  plea  of  rei  judiccUa,  unless  the  record  shows 
that  the  same  subject-matter  was  involved  and  the  same  questions  raised, 
or  so  involved  in  the  main  subject  of  controversy  as  to  spring  necessarily 
therefrom.     Clarke  Dodge  <fe  Cb.  v.  Oibboney  et  al.j  391. 

RIPARIAN  RIGHTS. 

The  town  of  Gosport  was  sold  to  private  purchasers  by  the  State  of  Vir- 
ginia, according  to  a  plat  of  lots  and  streets.  The  streets  were  at  right- 
angles  with  the  Elizabeth  River,  and  terminated  on  the  river.  The  law 
of  Virginia  gives  title  to  riparian  owners  as  far  as  low- water  mark.  It 
authorizes  riparian  owners  to  extend  wharves  from  the  land  to  the  chan- 
nel, provided  navigation  be  not  thereby  obstructed.  The  United  States 
became  subsequent  purchaser  from  a  private  owner  of  one  of  the  lots  of 
land  in  Gosport  bordering  on  Elizabeth  Biver,  and  built  a  wharf  out 
from  its  own  lot  and  from  an  adjoining  lot  to  the  channel.  One  of  the 
streets  of  Gosport  (which  is  part  of  the  town  of  Portsmouth)  is  called 
Randolph  Street.  The  lot  of  the  United  States  bordered  on  this  street 
from  a  foot  or  a  few  feet  above  high-water  mark  to  low-water  mark,  and 
the  government's  wharf  is  in  front  of  its  lot  and  on  a  line  with  the  side 
of  Randolph  Street. 

The  Legislature  of  Virginia,  by  special  act,  authorized  the  town  of  Ports- 
mouth to  lease  out  the  space  between  the  end  of  Randolph  Street  to  the 
channel  of  Elizabeth  River  for  the  purpose  of  a  dock,  which  license  was 
exercised  by  the  town  by  a  lease  to  defendants,  and  a  dock  was  made 
which  brings  deep  water  from  the  channel  to  the  street,  and  extends 
along  the  side  of  the  wharf  of  the  United  States. 

This  dock,  being  private  property,  is  sometimes  closed  by  its  proprietors 
by  a  chain  boom,  and  the  United  States  is  thereby  sometimes  prevented 
from  using  the  side  of  its  wharf,  and  confined  to  the  use  of  its  front. 

A  bill  was  filed  on  behalf  of  the  United  States  by  the  District  Attorney, 
praying  for  an  order  of  injunction  restraining  the  proprietors  of  the  dock 
from  obstructing  the  United  States  in  the  use  by  its  vessels  of  the  side  of 
its  wharf;  the  question  being  on  the  validity  of  the  act  of  the  Virginia 
Legislature  authorizing  the  lease  to  private  persons  of  the  space  occupied 
by  the  dock : 

Held,  That  the  State  had  power  to  authorize  such  a  lease,  that  the  lease 
was  valid,  and  that  the  bill  must  be  dismissed.  'United  States  v.  Bain 
et  al,f  593. 
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SALE. 

1.  There  can  be  no  implied  warranty  of  the  quality  of  goods  which  have 

been  in  existence  and  in  the  vendee's  custody  for  Rome  time  before  the 
sale,  and  are  in  his  custody  at  the  time  of  sale.  Dooley  v.  OaUagher  A 
Co.,  214. 

2.  Where  a  sale  of  goods  is  made  on  condition  that  the  title  of  the  vendor  is 

not  to  pass  until  the  purchase-money  shall  be  paid,  and  the  goods  are 
delivered  to  the  vendee : 

Hddy  That  such  a  stipulation  is  ralid,  and  if  all  taint  of  fraud  is  disproved 
a  subsale  of  the  goods  by  the  vendee  before  payment  in  full  to  the  vendor 
will  not  affect  the  title  of  the  original  vendor. 

The  possession  of  goods  does  not  of  itself  carry  along  with  it  the  property 
in  them,  nor  of  itself  identify  the  real  owner  of  them. 

In  Virginia  the  possession  of  the  fixtures  and  outfit  of  a  tobacco  manufac- 
tory does  not  create  the  presumption  that  the  title  to  them  is  in  the  per- 
son using  them. 

The  decision  of  the  District  Court  affirming  the  abpve  principles  reversed 
by  the  Circuit  Court  on  appeal  on  the  ground  that  the  original  vendor 
had  lost  his  rights  by  laches.    Blrifordy  in  re,  295. 

3.  In  land  sales  the  words  *'sale  in  gross,"  when  applied  to  the  land  itself 

are  synonymous  with  "  contract  of  hazard,"  and  preclude  any  claim  for 
abatement  in  the  purchase-money.     Oreen  v.  Taylor  ei  al.y  400. 

SALVAGE. 

See  Admiraliy  and  Maritime  Law, 

SOVEREIGN  POWERS. 

1.  As  courts  of  justice  may  take  cognizance  of  actions  affecting  the  personal 

property  of  the  government  of  a  sovereign  power  whenever  the  service 
of  mesne  process  before  adjudication  does  not  involve  the  seizure  of 
the  property  out  of  the  hands  of  its  officers,  even  though  the  proceeding 
looks  to  a  judgment,  final  execution  on  which  if  issued  would  dispossess 
the  government ;  so  they  may  take  cognizance  of  actions  concerning  real 
property,  especially  in  statutory  ejectments,  where  the  forms  of  law  and 
the  practice  of  the  courts  admit,  under  statutory  provision,  of  a  trial  of 
the  right  or  title  upon  a  summons  and  appearance  of  the  occupant  of  the 
land,  where  he  is  an  officer  or  agent  of  the  government,  and  his  occu- 
pancy is  not  interfered  with  ;  and  tliis  is  especially  so  when  the  govern- 
ment voluntarily  intervenes  to  assist  such  officer  or  agent  in  defending 
its  title  to  the  land.     Lee  v.  Kaufman,  36. 

2.  The  United  States  government  cannot  be  sued.     United  States  v.  Barney^ 

645. 

SUPPLIES. 

'  See  Admiraltji  and  MaHtime  Law, 

TAX. 

1.  Though  it  is  true  that  courts  of  equity  of  the  United  States  cannot  enjoin 
an  officer  of  theTJnited  States  from  collecting  a  tax,  yet  there  are  circum- 
stances under  which  such  collecting  officers  may  be  enjoined  from  claim- 
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TAX  {continued)' 

ing  mooeys  of  citizens  and  levying  for  them  as  if  for  taxes.  Frayser  & 
Cb.  y.  BMMell,  227. 

2.  On  demurrer  to  a  declaration  on  an  official  bond  of  a  collector  of  taxes : 
Heldf  That  where  the  bond  does  not  identify  the  district  in  which  the 

officer  is  to  act,  nor  the  date  of  his  commission,  nor  the  sort  of  taxes 
which  the  officer  was  to  collect,  nor  the  date  of  the  act  of  Congress  nnder 
which  the  bond  was  given,  and  the  condition  of  the  bond  is  that  the 
officer  shall  faithfully  execute  and  discharge  all  the  duties  of  ''said 
office,"  in  such  case  the  declaration  is  demurrable  and  defective.  United 
States  V.  Jackson  et  al.,  231. 

3.  See  Tender, 

TENDER. 

1.  Under  the  act  of  June  7th,  1862  amended  by  that  of  February  6th,  1863, 
for  the  collection  of  the  direct  tax  in  insurrectionary  districts,  etc.,  as 
construed  in  Bennett  v.  Hunter ^  9  Wal.  326,  and  Iheey  v.  Irwinj  18  Wal. 
549,  a  tender  by  friend  or  agent  of  the  owner  of  the  tax  due  upon  prop- 
erty advertised  for  sale,  is  a  sufficient  tender ;  and  moreover,  if  the  tax 
commissioners  have  by  an  established  general  rule  announced,  and  a 
uniform  practice  under  it  refused  to  receive  the  taxes  due  unless  ten- 
dered by  the  owner  in  person,  even  a  formal  ofler  by  another  to  pay  is 
unnecessary.  It  is  enough  if  a  friend  or  agent  of  the  owner  went  to  the 
office  of  the  commissioners  to  see  after  the  payment  of  the  tax  on  the 
property,  but  made  no  formal  offer  to  pay,  because  it  was  in  effect  waived 
by  the  commissioners,  they  declining  to  receive  any  tender  unless  made 
by  the  owner  in  person.    Lee  v.  Kaufman,  139. 

TITLE.    See  Sale, 

TRADEMARKS. 

1.  The  right  of  exclusively  using  the  word  "  Durham  "  in  labels  on  smoking 
tobacco  belongs  to  manufacturers  of  the  article  in  the  town  of  Durham, 
North  Carolina,  and 

The  right  of  exclusively  using  the  word  in  connection  with  a  picture  of  a 
Durham  bull  in  labels  on  smoking  tobacco  belongs  to  W.  T.  Blackwell  & 
Co.,  of  that  town. 

The  right  to  use  a  trademark  is  forfeited  by  non-user  for  a  period  of  eight 
years  and  cannot  be  resumed  in  prejudice  of  one  who  had  used  it  exclu- 
sively during  the  period  of  abandonment. 

The  assignment  by  one  partner  of  all  his  interest  in  a  firm  to  his  copartner 
carries  with  it,  if  not  expressly  reserved,  the  right  to  the  exclusive  use  of 
a  trademark  of  the  firm. 

A  trademark  consisting  of  a  word  and  symbol  arbitrarily  .assumed  may  be 
lost  by  non-use  by  its  owner,  especially  if  the  disuse  continue  as  long  as 
eight  years. 

If  an  equivalent  trademark  without  any  knowledge  of  the  first  be  originated 
and  devised  by  another  person  during  such  period  of  disuse,  that  other 
person  may  thereby  acquire  a  right  of  exclusive  use  in  the  second  trade- 
mark. 


712  INDEX  TO  SUBJECTS. 

TRADEMARKS  {earUinued). 

If  the  second  trademark,  during  such  period  of  its  abandonment,  acquire  a 
public  and  valuable  geographical  and  commercial  signification,  so  that 
the  use  of  the  original  trademark  as  an  arbitrary  one  would  operate  to 
deceive  and  defraud  the  public,  a  court  of  equity  may  enjoin  against 
such  use  of  the  original  one.  W,  T.  BlachveU  &  Qo,  v.  W,  T.  Dibr^  & 
(Jo.,  151. 
2.  The  exclusive  right  to  use  the  trademark  of  a  firm  does  not  pass  to  anj 
member  of  the  firm  by  mere  implication ;  but  such  member  may  use  it, 
provided  he  does  so  in  a  manner  not  to  deceive  the  public  Young  v. 
Jon^  Brothers  dc  Co.,  274. 

TRUSTS.  % 

1.  On  a  deed  of  assignment  to  a  trustee  to  secure  creditors  whose  debts  were 

all  ascertained,  and  who  were  marshalled  by  the  deed  into  four  classes,  a 

bill  in  chancery  was  brought  by  one  of  the  fourth  class  against  the  trus~ 

tee's  executrix  for  a  breach  of  trust  by  the  trustee : 

Held,  (a.)  That  it  was  not  necessary  to  make  the  other  creditors  parties  to 

the  suit. 

(6.)  That  at  all  events  it  was  too  late  to  make  such  an  objection  at 

the  hearing, 
(e.)  That  payment  of  the  debt  by  a  trustee  to  a  receiver  under  a  de- 
cree of  confiscation  of  a  Confederate  court,  was  a  breach  of 
trust  against  a  loyal  citizen.    Ihrr  v.  Qihboney  et  oL,  382 ; 
Clark f  Dodge  &  Co,  v.  Gibboney  et  al.,  391. 

USURY. 

Where  a  rent-charge  of  $1000  per  annum  is  purchased  for  $12,500  in  a  State 
where  six  per  cent,  is  the  lawful  rate  of  interest,  and  there  is  no  inten- 
tion or  contract^  direct  or  indirect,  that  it  shall  be  considered  a  loan,  and 
no  provision  in  the  deeds  of  assurance  by  which,  in  the  event  of  default, 
the  original  purchase-money  can  be  claimed,  nor  any  law  in  existence  on 
the  statute-book  under  which,  after  default,  the  purchase-money  can  be 
recovered  back : 

Heldf  That  the  contract  is  not  usurious  but  valid,  binding,  and  to  be  en- 
forced in  equity.     Gordon  v.  DooUy,  182. 

VARIANCE. 

It  is  too  late  to  take  advantage  of  a  supposed  variance  between  the  proofs 
and  the  allegations  in  the  pleadings  after  the  evidence  is  closed  and  the 
argument  for  the  defence  is  b^un ;  and  in  any  event  the  variance  must 
be  material.    Dufuian  v.  The  Tug  KirkUmd^  641. 

WARRANTY.    See  5We. 
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